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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

IN RE PHIL STEINLE, JR.,
Owner of a 41' Formula, Hull, etc.,
Case No. 3:08 CV 2934

MEMORANDUM OPINION

KATZ, J.

This matter derives from the June 15, 2@868ision between two recreational vessels in
Sandusky Bay, Lake Erie. Thellegsion, which occurred betweehe forty-one foot M/V Secret
Formula (“the Secret Formula”), and the smalieenty-foot Sea Ray vessel, (“the Sea Ray”),
resulted in the death of one pasger and personal injuries to otbe In the aftermath of the
collision, six separate lawsuits were filedl,of which were consolidated under the above-
captioned matter. Included among the odidated cases are the two actieud judice Miller v.
United StatesNo. 10-cv-788, anéfranklin v. United StatesNo. 10-cv-1199.

Currently pending before the Court is DefemidaJnited States’ and United States Coast
Guard's (collectively, “the Government”gB. R.Civ. P. 12(b)(1) motion to dismiss tihiller
Complaint and th&ranklin Complaint for lack of subject mattjurisdiction. (Doc. 89). Also
pending is the Government'€b. R. Civ. P. 12(f) motion to strike Plaintiff Ashley Franklin’s
Supplemental Authority List, (D0od 62), Plaintiff Ashley Franklis request to file a revised
Supplemental Authority List, (Doc. 163), and Rtéfs’ requests for oral argument. (Doc. 159;
Doc. 160).

For the reasons stated herein, the Goventii:ienotion to dismiss is granted, the

Government’s motion to strike is granted, Plafrdihley Franklin’s request for leave to file a
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revised Supplemental Authoritydtiis denied, and Plaintiffsequests for oral argument are
denied:
|. Background

On the night of June 14, 2008, Coast GuairtlyR@afficers Nicholas Hupp, Eric Heyob, and
Gregory Penny were on board the Coast Guard patrol Boat CG 25725 in Sandusky Bay. The
was under the command of Hupp, the coxswand was crewed by Hyeob and Penny.

Shortly before midnight, therew observed the SecretrRala exiting Sandusky Bay’s
Neuman Dock area without displaying all oé thighttime navigation lights that are mandatory
under the Coast Guard’s Inland Navigation Ruldéslghd Navigation Rules,” or “Rules”). While
the Secret Formula displayed red and greenlgjbts, it did not display the required 225-degree
forward-facing white masthead light, thhe 135-degree rear-facing white stern light.
Consequently, the Coast Guard crew ordered ¢gieeeS Formula back tive dock for inspection.
Petty Officer Heyob—a recently credentialedcaBbng Officer—assumed the Boarding Officer role
and led the inspection. Penny assisted Hey@blamrding team member, and Hupp remained o
the Coast Guard vessel and took no part in the inspection.

Upon boarding the Secret Formula, Heyob Bedny confirmed that neither the masthead
nor the stern lights were illuminated. Heyobhiga role as Boarding Officer, informed the Secret
Formula’s owner, Phil Steinle, that he mustifa replacement light or terminate his trip. Steinle

then produced a battery powered, 360-degree “all-round” type white masthead light that was
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The Government filed Third Party Complaints émntribution and tender in each of the two case
currently at issue.SegeDoc. 11 Miller v. United StatesNo. 10-cv-788; Doc. Franklin v. United
StatesNo. 10-cv-1199). Thus, whiliae original Complaints iMiller v. United Stateand

Franklin v. United Stateare dismissed, the Government'srtihParty Complaints remain pending
in both actions.
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mounted on a two-to-three foot pole. Steinkahformed Heyob that he planned only to make
the short trip back to the Venetian Marihacated approximately 2.25 miles away.

In determining how to handle the situatiescribed above, Heyolstdied that he drew
on his Boarding Officer training, his knowledge of the Inland Navigd&Rioles, and on guidance
provided by the Coast Guard’'s Boarding Officer Job Aid Kit (“BOJAKgnual. (Doc. 89-2).
Notably, for a vessel of the Secret Formulaisgth, (approximately 4feet), Inland Navigation
Rule 23 requires a forward-facing 225-degree masthead light, and a rear-facing 135-degree s
light. The Rules do not provide for a 360-cegyfall-round” type light Despite this, Heyob
concluded that the 360-degree ligituld be a sufficient temposacorrection so long as Steinle
displayed the light and headed directly to th@&te&an Marina. Heyob informed Steinle of these
instructions, and Steinle respodd&at he did not have amyestions. Heyob then provided
Steinle with the appropriafgperwork indicating the requadeorrective actions, ended the
inspection, and returned with Penny to the CGastrd boat shortly aftenidnight. None of the
Coast Guardsmen took any furthern@getto verify that Steinle contipd with Heyob’s instructions.

The Secret Formula subsequently departed the Neuman Dock area. While en route tg
Venetian Marina it collided with Kevin LakeSea Ray. Plaintiff Ashley Franklin, a passenger of
the Sea Ray, sustained serious injuries as a i@&dhié collision. Benjamin Miller, also a
passenger on the Sea Ray, was thrown overboard and died.

On April 15, 2010, decedent Benjamin Mills parents sued the Government for
negligence pursuant the Suits in Admiralty Act, 46 U.S.C. 8§ 3096tlseq (“SAA”). SeeNo.

10-cv-788. On May 27, 2010, Aley Franklin filed a substaially identical ComplaintseeNo.

tern
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10-cv-1199, and Plaintiffs’ actions were consolidated with severalrdévesuits into the instant
matter. The Government filed & R. Civ. P. 12(b)(1) motion to disiss the Millers’ Complaint
and Franklin’s Complaint for lack otibject matter jurisdiction on April 4, 2011.
Il. Standard of Review: FeD.R. Civ.P. 12(b)(1) Motion to Dismiss

Generally, a Ep. R.Civ. P. 12(b)(1) motion to dismiss for lack of subject matter
jurisdiction falls into one of two categosiefacial attacks and factual attack#nited States v.
Ritchig 15 F.3d 592, 598 (6th Cir. 1994@rt. denied513 U.S. 868 (1994%ee also Wenz v.
Rossford Ohio Transp. Improvement Di802 F.Supp. 2d 931, 934 (N.D. Ohio 2005). A facial
attack challenges the sufficienof/the pleading itself, and requires the Court to take all of the
material allegations in the complaint as true amastrue them in the ligimost favorable to the
non-moving party.Ritchig 15 F.3d at 59&citing Scheuer v. Rhode416 U.S. 232, 235-37
(1974)). In contrast, a factual attack challengeddistual existence of subject matter jurisdiction
Ohio Hosp. Ass’n v. Shalal@y8 F.Supp. 735, 739 (N.D. Ohio 1997), and requires a court to
“weigh the conflicting evidence to arrive at tlaetual predicate that subject-matter [jurisdiction]
does or does not existGentek Bldg. Prods. v. Sherwin-Williams Gt91 F.3d 320, 330 {&Cir.
2007). Both the Plaintiffs and the Governmentaghat the instant motion to dismiss involves a
factual attack.

When assessing a factual attack on subject njatiediction, the plaintiff bears the burden

of demonstrating that ¢hcourt has jurisdictioRMI Titanium Co. v. Westinghouse Elec. Cori8.
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Both Complaints also state artention to file administrative cas with the Coast Guard pursuant
to the Federal Tort Claims Act (“FTCA”). (Dot.at 14, No. 10-cv-788; Doc. 1 at 14, No. 10-cv-
1199). Plaintiffs intend to file such cases “asslteof conflicting courtecisions as to whether
plaintiffs’ remedy is under the [FTCA] or the [SAA] Y.
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F.3d 1125, 1134 (6th Cir. 1986), arido presumptive truthfulness applies to the factual
allegations . . . .’Ritchig 15 F.3d at 598 (internal citations dted). Instead, “the court is free to
weigh the evidence and satisfy itself as todkistence of its power to hear the caskl.; see also
RMI Titanium 78 F.3d at 1135. Moreover, “a districiuet is to probe the facts and assess the
validity of its own jurisdiction. In doing so, tl&ourt has a wide discren to consider affidavits
and the documents outside the complaint, anglenan conduct a limited evidentiary hearing if
necessary.”Shalala,978 F.Supp. at 739 (relying @hio Nat'l Life Ins. Co. v. United State32
F.2d 320, 325 (6th Cir. 1990p¢ee alsdroll v. United States8 F.3d 1087, 1090 (6th Cir. 1995)
(“The Court may examine evidenceitsf power to hear a caseacamust make any factual findings
to determine whether it has jurisdiction.”).

Despite their agreement thtie Government’s 12(b)(1) motion to dismiss involves a
factual attack on subject matterigdiction, Plaintiffs’ briefs argu#hat the appropriate standard of
review is not as described abovastead, Plaintiffs argue thp@opriate standard of review is
that of summary judgmentSéeDoc. 151 at 12; Doc. 152 at 7-8plaintiffs draw on three non-
binding cases from outsidlee Sixth Circuit to advance thisoposition. Plaintiffs also cite a
Western District of Michigan case that isdwise non-binding, and that applies the summary
judgment standard in an apparent4migrpretation of the Sixth Circuit®hio Nationaldecision.
See Gillett v. United State®33 F. Supp. 2d 874, 877 (W.D. Mich. 2002) (citdigio Nat’l, 922
F.2d at 324) (applying summary judgment standad®(b)(1) factual attack). Contrary to the
Gillett Court’s conclusiongDhio Nationaldiscusses summary judgment only for purposes of
distinguishing itges judicataeffects from those of a 12(b)(ctual attack on subject matter

jurisdiction. See idat 324-25 (confining preclusive effeaft 12(b)(1) factual determinations to




issues of jurisdiction, while extending presive effect of summary judgment factual
determinations to the merits).

Plaintiffs also advocate for applicationtbE summary judgment standard by citing a
footnote inRitchig supra TheRitchiefootnote states that the Sixthrcuit distinguishes 12(b)(1)
factual attacks from situations “in which the juretobnal issue is so factlig intertwined with the
merits of the action as to require a ruling onrtiezits with a ruling on the jurisdictional issue.
These are different situations requiring a differ@malysis.” 15 F.3d &98 n.5. Plaintiff's
invocation of theRitchiefootnote is unavailing, as they f&il discern when the existence of such
an entanglement compels courts to assumsdiation and apply the summary judgment standard.
The Sixth Circuit’s ruling irGentek Bldg. Prodssupra provides guidance on the issue. The
GentekCourt explained that when a factual inquirjoisubject matter jurisdiction is so entangled
with the merits of a case that the inquimnplicates an element of the [palintiff's] cause of action
... 'the defendant is forced to proceed under RA(®)(6) . . . or Rule 56 . . . both of which place
greater restrictions on the distrcourt’s discretion . . . .”1d. (emphasis added) (quotiGgrcia
v. Copenhaver, Bell & Assogc404 F.3d 1256, 1261 (1 Tir. 1997));see also Moore v. Lafayette
Life Ins. Co, 458 F.3d 416, 443-44{&Cir. 2006). Such is not the case here. Plaintiffs’ cause of
action is one for negligence, while the jurigdinal question derives from the discretionary
function exception to the Government’s waiver of sovereign immumgyfurther explained
below, an inquiry into the discretionary fuimn exception turns on whether the Coast Guard was
authorized to—and did—exercise discretiontsrhandling of the Secret Formula’s lighting
violations,regardless of whether the Coast Guardsweegligent in exercising that discretion
Thus, the jurisdictional issues emanating friiv@ discretionary function exception are not so
intertwined with the elements of Plaintifisegligence action thatigiCourt must assume
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jurisdiction and apply a summary judgnt-based standard of revieSee id To the contrary, the
appropriate standard of review remains that @P(b)(1) factual attack on the existence of subjec
matter jurisdiction.

lll. Discretionary Function Exception

The SAA has waived the United States Gawmeent’s sovereign immunity from suit.
Graves v. United State872 F.2d 133, 137 {6Cir. 1989). Despite this waiver, 28 U.S.C. §
2680(a) creates a “discretionary function exiep” whereby discretionary acts of government
officials are excepted from the SAA’s waiver ofmunity. As a result, the Government remains
immune from suit for SAA claims where the gl negligence occurred during discretionary act
and district courts are necessarily deprivedudfject matter jurisdiction in such cas€raves
872 F.2d at 137 (citinlylyslakowski v. United State806 F.2d 94, 96 {6Cir. 1986)).

“In a series of cases,” culminating witmited States v. Gauber#t99 U.S. 315 (1991), “the
Supreme Court has articulated aatined a two-part test to lagplied in determining whether a
particular claim falls under this discretionduyction exception to the waiver of sovereign
immunity.” Rosebush v. United Statd4 9 F.3d 438, 441 {6Cir. 1997) (citingGaubert suprag
Berkovitz by Berkovitz v. United Stgté86 U.S. 531 (1988)nited States v. S.A. Empresa De
Viacao Aerea Rio GrandeagVarig Airlines) 467 U.S. 797 (1984palehite v. United State846
U.S. 15 (1953)).

The first part of the test requires deténation of whether the challenged conduct
“involve[s] a true discretionarghoice, not one prescribed bwtite or regulation . . . .Lawson v.
United States1997 U.S. App. LEXIS 23227, at *6"(€ir. Aug. 27, 1997) (citingsaubert 499
U.S. at 326)). “The requirement of judgmenthpice is not satisfied if a ‘federal statute,
regulation, or policy specifically prescribesaucse of action for an employee to follow,” because
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‘the employee has no rightful option Hotadhere to the directive.Gaubert 499 U.S. at 322
(quotingBerkovitz 486 U.S. at 536).

“If the challenged conduct is determined to be discretionary, the second parGaiuibert
test looks to see whether the conduct is ‘ofkinel that the discretiomga function exception was
designed to shield.’Rosebush119 F.3d at 441 (quotin@aubert 499 U.S. at 322-23). As
explained by the Supreme CourtMairg Airlines “Congress wished to prevent judicial ‘second-
guessing’ of legislative and admmtrative decisions groundedsocial, economic, and political
policy ....” 467 U.S. at 814. Thus, the second qfatte discretionary funion test is satisfied if
the challenged conduct “touches on puplbolicy considerations.’Lawson 1997 U.S. App.
LEXIS23227, at *7 (citingsaubert 499 U.S. at 326). In making thdetermination, “[tlhe focus
of the inquiry is not on the agent’s subjectiveent in exercising the discretion . . . but on the
nature of the actions taken and on whethey #re susceptible to policy analysis€saubert 499
U.S. at 325. Moreover, the very existence mdgulation that allows fodiscretion “creates a
strong presumption that a distomary act authorized by theg@ation involvesonsideration of
the same policies which led to theomulgation of tk regulations.”ld. at 324 (“it must be
presumed that the agent’s acts are groundedliny when exercising that discretion.”).

IV. Discussion

In order to determine which of the partieses are appropriately considered by the Cour
this Memorandum first addresses the Govemtraanotion to strike. Upon doing so, the
Memorandum examines whether the discretiofangtion exception deprives this Court of
subject matter jurisdiction.

A. Government’s Motion to Strike Plaintiff Ashley Franklin’s Supplemental Authority List




Approximately one week after the Governmeeplied to Plaintiffs’ memoranda in
opposition to its motion to dismiss, Plaintiff Ashley Franklin filed a ten page document titled
“Supplemental Authority.” (Doc. 161). The documenan amalgamation of bullet-listed federal
statutes and regulatioryupled with intermittenparagraphs of legal analysis, all of which is
organized under argumentative ®dtjheadings in an outlinerfoat. The Government answered
Franklin’s filing with a motion to strike from the record, arguing that the document amounts to
an impermissible surreply brief. Franklirspgnded that the document was “intended solely to
bring to the Court’s attention [to] authoridyscovered after the filingf [Franklin’s opposition
memorandum].” (Doc. 163). Moreover, in theeet/the Court strikes the document, Franklin
requests leave to file the supplementahatity list without any accompanying analysis.

This Court construes Franklin’s filing as argply brief and accordinglstrikes it from the
record. Neither the Federal Rules of Civil P, nor the the Northern District of Ohio’s Local
Rules, provide for a surreplyibf as a matter of cours&eeN.D. Ohio Civ. R. 7.1Jszak v.

Yellow Transp., In¢2007 U.S. Dist. LEXIS 43663, at *3 (N.D. Ohio June 15, 2007) (Boyko, J.).
Moreover, Franklin does not sh@@od cause as to why she failedriolude the cited authority in
her response to the Government’s motion to disroisas to why it is proper for this Court to
accept a document that was designed as a vehicle to proffer argumerds/ sfecedes should be
withdrawn. Franklin’s suppleemtal authority filing is not wktaken, and the Government’s
motion to strike it from the record is granteéranklin’s request to fila revised version of the
document is denied.

B. Discretionary Function Exception




Having determined which of the parties’ briafe appropriately before the Court, we now
turn to the issue of whetheratlliscretionary function exceptiaeprives this Court of subject
matter jurisdiction.

1. First Prong: Whether the Coas$ Guard’s Actions were Discretionary

Under the first prong of th@aubertanalysis, the Court mudetermine whether the
relevant statutes, regulationsdapolicies prescribed a mandatory course of conduct for the Coag
Guard’s encounter with the Secret Formulaybether the Coast Guard was free to exercise a
truly discretionary choiceGaubert 499 U.S. at 322. The padigehemently dispute which
statutes, regulations, and policee relevant to the instant maitand likewise dispute whether
any discretion flows therefrom. Because this matter involves the Coast Guard’s enforcement
Inland Navigation Rules, the Government argias the BOJAK manual, as well as a series of
statutes and regulatiodssigned to guide Coast Guard enforeatractivities, ontrol the issue.
The Government further argues that these guidelines provide for discretion in how the Coast
conducts enforcement, while placing the onusashpliance on the vessel’s operator. Conversely
Plaintiffs argue that the Intal Navigation Rules themselvesntrol the issusince the Coast
Guard boarded the Secfatrmula to enforce them Moreover, Plaintiffs emphasize the

mandatory nature of the Rules and thus atgatthe Coast Guard had no discretion and was

3

Plaintiffs cite a number of mandatory prowiss in Inland Navigatin Rules 20-23, including
requirements that a vessel of the Secret k@i® length display a 225-degree front-facing white
masthead light and a 135-degree rear-facing vetéen light, requirements regarding the distance
at which such lights are visible, and requirersgrgiarding the proper placement of lights so that
they do not interfere with a propokout. Plaintiffs also cite nmalatory provisions in Rules 5-6
that require a vessel to maintain a sgdeed and a proper lookout at all times.
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required to ensure strict compliance. Te éxtent Plaintiffs acknowledge the enforcement
guidelines proffered by the Gavenent, Plaintiffs argue thedo not provide for discretion.

The instant dispute as to the relevant arities is analogous to trlguments addressed by
the Supreme Court Marig Airlines supra In that case, several passenger aircraft were involve
in fatal crashes after being inspected for safetypliance by the Federal Aviation Administration
(“FAA”). Plaintiff aircraft ownerssued the United States, allegithat the FAA was negligent in
its decision to implement a gpcheck system for gopliance, and was also negligent in its
application of the spot-check system. 467 @AtR819. In applying #discretionary function
exception, the Supreme Court held that whiktutes and regulatiosbarged the FAA with
enforcing mandatory safety standards, a prdgeretionary function inquiry examines the
authorities designed to guide the FAABnduct in enforcing those standar@ee Cassens v. St.
Louis River Cruise Lines, Ina44 F.3d 508, 513 {7Cir. 1995) (explaining/arig Airlinesheld that
it is “the judgmental nature of the inspectmocedure, not the mandatory nature of the
regulations being enforced, [thad]relevant in determining the applicability of the discretionary
function exception.”). Similarlythe discretionary function analysisthis case must examine the
statutes, regulations and polgidesigned to guide the Coasta@lls enforcement of the Inland
Navigation Rules.

Upon examination of the relevant authoritigss Court finds that the Coast Guard enjoye(
discretion in enforcing the Inlaridavigation Rules. First, 33 C.F.R. 8 177.07 defines the lightin
violations exhibited by the SestrFormula as an “unsafe cotioh.” In conducting enforcement
actions that deal with unsafe conditiod6,U.S.C. § 4308 states in pertinent part:

If an official charged with the enforcemt of this chapter observes a recreational

vessel being operated . . . in] unsafe condition (as defohen regulations prescribed

under this chapter) andh the judgmentof the official, the operation creates an
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especially hazardous condititime official maydirect the individual in charge of the

recreational vessel to take immediate aabsonable steps necessanythe safety of

individuals on board the vessel, includingedting the individual in charge to return

to a mooring and to remain there until fiiation creating the hazard is corrected or

ended.

46 U.S.C. § 4308 (emphasis added).

Plaintiffs assert that Section 4308 made ecret Formula’s lighting violationde facto
“especially hazardous condition,” atitereby forced the Coast Gudadeither terminate the Secret
Formula’s trip, or to bring the Secret Formirgo strict compliance wh the Inland Navigation
Rules. To the contrary, the statute expressgme=d decision on the etaace of an especially
hazardous condition to the “judgnténf Heyob, the Boarding Offer, and Plaintiffs do not point
to any evidence that Heyob'’s judgment led him to fimat such a condition existed. Even if there
were such evidence, Section 4308 did not reddégob to terminate the Secret Formula’s trip.
Termination was only one of seatpossible remedies that Heywiayhave imposed if his
judgmentied him to conclude that an especidlbzardous condition existedlikewise, nothing in
Section 4308 required Heyob to bring thexf&t Formula into strict compliance.

This discretion is further reinforced bg&ion 4308's companion regulation, which reads:

Action to correct an esgcially hazardous condition

An operator of a boat . . . shall follow the direction of the Coast Guard Boarding

Officer, whichmayinclude direction to:

(a) Correct the especiallyahardous condition immediately;

(b) Proceed to a mooring, dock, or anchorage; or

(c) Suspend further use of the boat until the especially hazardous
condition is corrected.

33 C.F.R. 8 177.05 (emphasis addeD)scretion in dealing ith the lighting violation is

reinforced yet again in tiBROJAK manual, which states:
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Termination:
The Vessel's voyage MAY be terminated, if:
- Unsafe condition(s) creates especially hazardous condition; and
- The condition(s) cannot bertected on the spot . . ..
(Doc. 89-2 at 12) (emphasis in the original). In short, nothing in the relevant statutes and
regulations required Heyob to terminate the Sdepetula’s trip or bmg the vessel into strict
compliance. This is true even if Heyob found #xistence of an especially hazardous condition,

which he did not.

Plaintiffs argue that even if Heyob was najuied to terminate the trip or bring the Secref

Formula into strict compliance, Heyob did not h#ve authority to authorize the 360-degree all-
round white light. Plaintiffs@ntend that such a remedy—eveteihporary—may not have met the
minimum visibility and luminescence stamda required by the Inland Navigation Rules.
Plaintiffs also allege that the remedy may heaesed the 360-degree light to shine in Steinle’s
eyes, creating a dangerous vimatof the Rules’ requirement to maintain a proper lookout.
Plaintiffs argument fails, however, to pointany statute, policygr regulation specifically
mandating the manner by which Heyob relred the lighting violation.SeeRosebush119 F.3d at
442 (citingAutrey v. United State§92 F.2d 1523, 1528 (1 Tir. 1993)) (“It is the governing
administrative policy, not the Forest Servi&howledge of danger, that determines whether
certain conduct is mandatory for purposes efdtscretionary function exception . ... The

relevant inquiry is whether the controllinggites, regulations araiministrative policies

4

Plaintiffs rely onCassenssuprg for the proposition that the Coast Guard must bring a vessel in
strict compliance whenever it obsges a safety violation. Plaintiffs fail to discern, however, that
Cassengnvolved mandatory regulationsespfically requiring that the $aty inspector in that case
certify a vessel only if it strictlgomplied with the rulesSee44 F.3d at 510. This case does not
involve any such requirements.
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mandated that the Forest Service mamits campsites and fire pits in aggecificmanner.”)
(emphasis in the original).

Similarly, Plaintiffs fail to point to any dhority that required the Coast Guard to ensure
that Steinle complied with Heyob's instructidios displaying the 360-degree light at all times
after the Coast Guard’s boarding. Nor do theint to any authority requiring Heyob to instruct
Steinle on the Rules’ safe speed requirement® ensure that the Setformula maintained a
safe speed at all times after the boardinglekd, the Inland Navigation Rules place the onus for
compliance on a vessel’s operatwhile the Coast Guard retainsdietion in how it enforces the
Rules. See33 U.S.C. § 2002 (“Nothing in these Rustmll exonerate any vessel, or the owner,
master, or crew thereof, from the consequencesyheglect to comply with these Rules . . . .");
accord33 C.F.R. § 83.0%ee also Varig Airlings467 U.S. at 816-17, 817 n.13 (internal citations
omitted) (the duty to ensure that an aircraftforms to FAA safety glations lies with the
manufacturer and operator, while the FAA retaiesresponsibility for policing compliance . . . .
This premise finds ample support in the wi&aand regulations [which place the onus for
compliance on the aircraft owner.]”).

In sum, nothing in the relevant statytesgulations, or policies imposed specific
requirements on how the Coast Guard enforcedrttand Navigation Rules against the violations
presented by the Secret Formula. To the contthe Coast Guard enjoyed discretion sufficient tq
satisfy the first prong of théiscretionary function exception.

This analysis is not alterdny Plaintiffs’ argument that the Coast was required to exercisq
“due care” during its encounter withetfsecret Formula. Even assumiagguendo that the Coast
Guard did not exercise due caPdaintiffs’ argument for the inseon of a “due care” standard is
inapposite. First, Plaintiffs emneously rely on “due care” languag@ntained in the first clause of

14




28 U.S.C. § 2680(a). The Supreme Court has, Ineidever, that the discretionary function
exception is contained in tlsecond clausef Section 2680(a), not the firsEee Varig Airlines
467 U.S. at 808 (“The discretionary function excap[is] embodied in the second clause of §
2680(@a) . .. .").

Second, Plaintiffs rely omdian Towing v. United State350 U.S. 61 (1955), ardupree
v. United State247 F.2d 819 (3d Cir. 1957), for the propiosi that once the Government makes
a discretionary decision to engagea rescue or enforcement ogigon, it is required to exercise
due care under the Good Samaritan DoctrideeRestatement (Second) of Torts § 324A. The
Sixth Circuit’s ruling inMyslakowskisuprg is instructive on this issue. TMyslakowski
decision suggests that a discretionary decisiposes a due care requirement only when the
decision leaves no room for further discreti®@ee806 F.2d at 98 (“[H]aving exercised the
discretion to issue navigational charts . Jrdeeously locating navig@nal hazards on [the]
charts . . . involves no discretiary function or duty.”). Convsely, upon deciding to board the
Secret Formula, the Coast Guard enjoyed sicanifi discretion in how it dealt with the vessel’s
lighting violations, even ifarguendq it did not exercise due @r To hold otherwise would
disregard the statutes and regolias that expressly provide fdrscretion after the Coast Guard
boards a vessel.

Third, relying on due caranalyses contained @assenssupra and inGood v. Ohio
Edison 149 F.3d 413 (BCir. 1998), Plaintiffs seem to suggest that the Good Samaritan Doctrif
due care requirements enable their suit to nfiomgard notwithstanding the applicability of the
discretionary function excepti. Plaintiffs misconstru€assenandGood as well as the roles of
the Good Samaritan Doctrine and discretionanction exception. Asxplained by the Sixth
Circuit in Myers v. United Stated7 F.3d 890, 899 {6Cir. 1994), pleading facts to justify the
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Coast Guard’s liability under the Good Samariactrine is a prewisite to invoking the
Government’s waiver of sovereign immunilgl. at 899. Once the waiver is invoked, however, a
district court can still be deprd of subject matter jurisdictiohthere is an applicable exception
to the waiver; e.g., the disgtionary function exceptiond. Thus, even if the Coast Guard failed
to satisfy the Good Samaritan Doctrine’s due cageiirements, such facts are only sufficient to
invoke the Government’s initiaaiver of sovereign immunitySuch facts are not sufficient,
however, to obviate the effects of ttiscretionary function exception. TkodandCassens
decisions do not suggest otherwise.
2. Second Prong: Whether the Discretiary Conduct is Shielded by the Exception

Having determined that the Coast Guard had discretion in how to enforce the Inland
Navigation Rules, “theecond part of th&auberttest looks to see whether the [Coast Guard’s]
conduct is ‘of the kind that the discretiondmyction exception was designed to shield.”
Rosebush119 F.3d at 441 (quotin@aubert 499 U.S. at 322-23). Imaking this determination,
courts look to see whether the conduct atassouches on public poljcconsiderations.’Lawson

1997 U.S. App. LEXIS 23227, at *6.

5

This Court notes that the Sixth Circuit admonishellyers suprg that “focusing solely on the
applicability of the discretionary function exception . . . [is akin to] ‘putting the cart before the
horse,” because unless it is determined that a plaintiff pled facts sufficient to invoke the
Government’s original waiver of jurisdictiamder the SAA or FTCA, the discretionary function
exception need not be applied. 13drat 898. In this case, as@assenshowever, the parties
only briefed the discretionafynction exception issueSee Cassend4 F.3d 510 n.2 (“[T]he
applicability of the SAA to [the plaintiff's] @ims was neither briefetbr argued by the parties,
who focused solely on the applicability of theatetionary function exception. Because we find
that the district court correctly dismissed theecfas want of jurisdiction under the discretionary
function exception, we need not address this atem basis for finding a lack of jurisdiction.”).
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Plaintiffs first point to Hgob’s deposition as proof thab policy considerations were
involved:

Q: Was there some Coast Guard pupliticy that favored letting him go?

A: No, Sir.

Q: Was there some social or economadicy reason that yowere considering?

A: | was considering the fact that | wasn't there to—let me rephrase that. | would
say no.

Q: No policy consideration?

A: There’s no policy or anything.
(Doc. 152-1 at 120:8-16). Heyolstatement, however, is nosgositive of the second prong.
“[T]he requirement for a policy nexusas objective not a subjective oneRosebus, 119 F.3d at
444. Thus, “[t]he focus of the inquiry is nmh the agent’s subjectivetent in exercising the
discretion conferred by the statubeit on the nature of the actiota&ken and on whether they are
susceptible to policy analysisGaubert 499 U.S. at 325ee alsdrosebushl19 F.3d at 444
(“The proper inquiry is whether the challengedats are ‘susceptible oolicy analysis,” not
whether they were the result of a policy analysidvyslakowski806 F.2d at 97 (“[I]t is, in part,
to provide immunity against liability for the catuences of negligent failure to consider the
relevant, even critical, matters in discretigndecision making that the statutory exception
exists.”).

In the instant matter, the Coast Guardsidions on how best to enforce the Inland
Navigation Rules were objectively susceptitalgolicy analysis.As explained by the

Government,
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[i]n this case, the inquiry regards whateé of oversight of @écreational vessels the

Coast Guard should maintain . . The Coast Guard’s responsibility is merely to

oversee and inspect for compliance. dbing so, a Boarding Officer must balance

considerations of safetynd economics given the Coastdd's limited resources and

widely varied responsibilities.

(Doc. 89 at 11-12).

Plaintiffs citeBultema v. United State359 F.3d 379 (BCir. 2003), to argue that the Coas
Guard’s conduct cannot satigBauberts second prong. In that ecgBultema, a federal prison
inmate, was issued a bottom-bunk pass for medical reakbrest. 381. When the pass was issued,
prison policy required that Bultema be given a duplicate copy, and be instructed to inform the
prison unit management bifs bottom-bunk privilegesld. No such copy and no such instructiong
were provided, however, and Beiiha never received a bottom buné. Eventually Bultema fell
from his top bunk, injuring himselfid.

The Sixth Circuit found that even if the issgdailure to give Bultema the appropriate
copy and instruction wasdascretionary decision und&auberts first prong, such a decision
could not satisfyGauberts second prong.

Where a particular government action is a deliberate or necessary result of a

discretionary general policy, such thati swit based on the particular act or omission

would amount to a challenge to the paied across-the-boagblicy, then the

discretionary function applies . . . .

Id. at 383. IrBultema however, “[t]he allegedly negligeatt or omission [was] not a necessary
concomitant of the prison’s notfation policy, but rather [was]labedly in contravention with, or
at least not required by, that policyld. at 384. Similarly, in tis case Plaintiffs argue that
Heyob’s decision to sanction the 360-degree ‘@lind” white masthead light as a temporary

solution was violative of the policies in the InlaNdvigation Rules, and therefore is not the sort ¢f

decision designed to be protected by the discretionary functaapeaen. Plaintiffs’ argument is
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not persuasive. As expted above, the statutes, regulations, and policies relevant to the instan
matter are those that guide the Coast Guaafsrcement of the Inland Navigation Rules. As
such, it cannot be said Heyob’s discretiondggision to sanction the 360-degree light was an
unnecessary result of the discretion confemedhim by the relevant authorities describgdyra
Rather, Heyob’s decision was objectively susceptibkle above-described policy considerations
and therefore satisfied the second pronGafibert
V. Conclusion

For the reasons stated herein, the Governmeraiton to dismiss is granted, (Doc. 89), thé
Government’s motion to strike is granted, (Db62), Plaintiff Ashley Frarin’s request for leave
to file a revised Supplemental Authority List ik, (Doc. 163), and Praiffs’ requests for oral
argument are denied. (Doc. 159; Doc. 160).

IT IS SO ORDERED.

s/David A. Katz

DAVID A. KATZ
U. S. DISTRICT JUDGE
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