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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

DENISE M. COLEY,
ADMINISTRATOR OF THE ESTATE OF

CARLTON L. BENTON, €t. al, : Case No. 3:09-CV-00008
Plaintiffs,

V.

LucAs COuNTY, OHIO, et.al, : MEMORANDUM DECISION AND ORDER
Defendants

|. INTRODUCTION .

In accordance with the provision28 U. S. C. 8§ 636(c) andEB. R.Civ. P. 73, the parties
in this case have consented to have the undersigned Magistrate Judge conduct any and all
proceedings in the case (Docket No. 13). PendiagMotion for Judgment on the Pleadings [and/or
Motion to Dismiss] filed by Defendant John E. Gray (Gray) (Docket No. 92), a Memorandum in
Support (Docket No. 93), Omnibus Brief in Opjpias to Defendants’ Motion for Judgment on the
Pleadings filed by all Plaintiffs (Docket N&@01) and Defendant Gray’s Reply Memorandum in
Support of the Motion for Judgment on the Plead({bgsket No. 108). For the reasons that follow,
Defendant Gray’s Motion for Judgment on the Pleadings [and/or Motion to Dismiss] is granted in

part and denied in part.
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Il. THE PARTIES.

Plaintiff, Denise M. Coley (Coley), a resmeof Toledo, Lucas County, Ohio, is the mother
of the late Carlton Lenard Benton and the adstiator of Mr. Benton'’s estate (Docket No. 70, T 1)

Plaintiff DeCarlos Benton, a resident of Portart, Virginia, is the decedent’s father (Docket
No. 70, 1 2).

Plaintiff Carla Benton, a resident of Toledajcas County, Ohio, is the decedent’s sister
(Docket No. 70, 1 4).

Plaintiff Maliki Larmond, a resident of Camdd¥ew Jersey, is the decedent’s son (Docket
No. 70, 1 3).

Defendant Lucas County, Ohio, has its county seat in Toledo, Ohio, and the Board of
Commissioners, a three-member panel of electigdlads, holds the administrative power for the
county.

Defendant Lucas County Shi#s Office is a branch of Lucas County, Ohio government
responsible for law enforcement and maintainifigofalice jurisdiction in the municipalities, villages

and townships within Lucas County, Ohio (Docket No. 70,WvBy.co.lucas.oh.ys

At all times relevant to these proceedingstedddant James A. Telb, a resident of Maumee,
Ohio, was the chief law enforcement officer ie ttucas County SheriffBepartment. Defendants
John E. Gray, Robert M. McBroom and Jay $3¢hmeltz, residents of Lucas County, Ohio, were
employees of the Lucas County Sheriff's Office (Docket No. 70, { 6).
[ll. FACTUAL BACKGROUND
The underlying issues arise from an incident at the Lucas County Jail on May 30, 2004:

Carlton Benton had been returned fromittiensive care unit at St. Vincent Hospital
to a second floor medical unit at the jail. He struggled with authority upon being
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removed from the hospital unit and agaithatjail in the second floor medical unit.

The jury obviously determined that f2edant Gray applied a “sleeper hdittj Mr.

Benton during the course of attempting tmoxe restraints. That attempt was by not
only Defendant Gray, but several other #fisrdeputies. Mr. Benton was rendered
unconscious and the jury found that Defendant Gray left the medical unit without
informing anyone of that condition or ofettfact that Defendant Gray had used a
“sleeper hold” on Mr. Benton. Benton was subsequently found unconscious in the
medical cell; although paramedics were able to restore his pulse, he never regained
consciousness and died on June 2, 2004 at the hospital.

United States v. Gragt. al, 2011 WL 198006, *1 (N.D. Ohio,2011) (unreported).
V. PROCEDURAL BACKGROUND.
A brief summary of the procedural historpi®vided to explain the interrelationship between
the criminal and civil cases.
A. THE CRIMINAL CASE .
On April 14, 2009, Defendant Gray was indicted in this Court as follows:
Counts 1 & 2 DEPRIVATION OF RIGHTS UNDER COLOR OF LAW
Assaulting and strangling detainesukting in bodily injury and death,
thereby depriving the detainee of a right to be secured and protected
by the Constitution and laws of the United States.
Counts 4 & 5 FALSIFICATION OF ADOCUMENT.
Knowingly falsifying and making false entries in a document with
intent to impede, obstruct and influence the investigation and proper
administration of this matter.
Count 9 FALSE STATEMENT.
Knowingly and willfully making materially false statements to a
Federal Bureau of Investigah (FBI) agent (Case No. 3:09 CR 182,
Docket No. 2).
On December 3, 2010, the jury found Defendamty@uilty of Counts 2, 4 and 5. Defendant

Gray was acquitted on Counts 1 and 9 (Case No. 3:09 CR 182, Docket No. 256). On January 31,

1

The terms “sleeper hold” and “choke hold” aredignterchangeably throughout this decision.
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2011, United States District Court Judge Davidkatz committed Defendant Gray to the Bureau
of Prisons for a period of 36 mdrston Counts two, four and five, tion concurrently (Case No. 09
CR 00182, Docket No. 284).

The Sixth Circuit Court of Appeals affirmedtbonviction and sentence as to Defendant John
Gray on September 27, 2012 and the UnitedeSt8upreme Court denied the petitionvioit of
certiorari on January 23, 2013 (Docket Nos. 314 & 317).

B. THE CiviL CASE.

Before the criminal case was filed, Plaintiffs filed a Complaint on December 9, 2008, in which
they asserted claims pursuant to 42 U. § 1983 against Defendant Lucas County, Ohio (Docket
No. 1). The case was removed to this distretrc and after the indictment was filed, Plaintiffs
amended the Complaint, adding the Lucas CountyifBaé@ffice, James ATelb, John E. Gray, Jay
M. Schmeltz and Robert M. McBroom as paraesl amending the causes of action (Docket Nos. 2
& 21).

On June 1, 2009, the Magistrate Judge ordered that all further proceedings in this civil case
be stayed and reopened only for good cause (Docket No. 16). On October 7, 2009, the Magistrate
Judge reopened the case and granted Plaim#f®lto amend the complaint (Docket Nos. 17, 19 &
20). Plaintiffs filed their First Amended @wplaint on December 4, 2009 (Docket No. 21) and on
March 10, 2010, the Magistrate Judge ordered tleatdbe be stayed again pending the jury verdict
(Docket No. 27). The stay waertinued pending resolution of Defdant Gray’s direct appeal in
the criminal case (Docket Nos. 43 & 44). The stay was lifted and the case reopened after the Sixth
Circuit Court of Appeals affirmed the conviction and sentence (Docket Nos. 46 & 48).

During the pendency of the petition farit of certiorari, Defendant Gray timely filed an



Answer to Plaintiffs’ First Amended Complaint (Dotk&. 56). With leave aCourt, Plaintiffs filed
a Second Amended Complaint against all Defendants on April 29, 2013 (Docket No. 70) and
Defendant Gray timely filed an Answer (Dockéd. 76). On August 16, 2013, Defendant Gray filed
a Motion for Judgment on the Pleadings [and/or Mdtiidbismiss] (Docket Nd®2). Plaintiffs filed
an Omnibus Brief in Opposition to all Motiong ftudgment on the Pleadings (Docket No. 101) and
Defendant Gray filed a Reply to the Response (Docket No. 108).
V. PLAINTIFFS ' CLAIMS

In the Second Amended Complaint, Plainti#&sert the following claims against Defendant

Gray in his official and individual capacities:

(2) Conspiracy under 42 U.S.C. § § 1983 and 1985

(2) Excessive force under the Fourth, Eighth and Fourteenth Amendments

3) Failure to provide adequate and necessary medical treatment for Mr. Benton.

(4) Loss of consortium.

5) Civil Racketeering Influence and Corr@ganizations act (RICO) under federal and
state laws.

(6) Aiding and abetting.

(7) Assault and Battery.

(8) Civil Conspiracy under Ohio law.

(9) Intentional infliction of emotional distress.

(10) Negligence/recklessness/bad faith.

(11) Wrongful death.

VI. DEFENDANT GRAY’S POSITION.

2

Although Plaintiffs assert the excessive force claim otideFourth, Eighth and Fourteenth Amendments, the
Magistrate will address Plaintiffs’ excessive force claim uttieeFourteenth Amendment only. The Due Process Clause
of the Fourteenth Amendment protects a pretrial detdinaethe use of excessive force that amounts to punishment.
Griffin v. Hardrick, 604 F.3d 949, 953 (6th Cir. 2016¢rt. denied,131 S.Ct. 601 (2010). Convicted prisoners are
protected from the use of excessive force by the Eighth AmendideriEree citizen[s]” may bring such claims under
the Fourth Amendment_eary v. Livingston Count$28 F.3d 438, 443 (6th Cir. 2008)t{ng Graham v. Connorl09
S.Ct. 1865, 1870-1871 (1989)).



In addition to his Memorandum in Support, Defendant Gray joined in and incorporated by
reference the Motion for Judgment oe fileadings filed by Defendant McBrobd(@ocket No. 80).
In the Motion for Judgment on the Pleadings/antbddismiss, Defendant Gray asserts immunity
from suit under doctrines of qualified immunity and immunity undeo@Eev. CODE§ 2744.0%et.
seq.Accordingly, all claims againstinishould be dismissed pursuantEmFRR.Civ.P. 12(c) and/or
FED. R.Civ.P. 12(b)(6).

Defendant Gray argues additionally that henitled to judgment as a matter of law for these
reasons:

(2) Plaintiffs have failed to allege an exception to the immunity doctrine.

(2) Plaintiffs cannot demonstrate that his coiéghocked the conscience or that he acted
maliciously and sadistically in employiray sleeper hold to restrain an actively
resisting pre-trial detainee.

3) Plaintiffs’ claims for conspiracy are barred by the intracorporate conspiracy doctrine.

4) Plaintiffs have not pled the claim of civil conspiracy with the requisite sufficiency.

(5) Ohio does not recognize a tort of aiding and abetting.

(6) Plaintiffs fail to allege a state or federal RICO claim.

(7) Plaintiffs’ Section 1985 claim is barred by the intracorporate conspiracy doctrine
and/or the failure to allege or identify any class-based animus.

(8) Plaintiffs fail to state a claim and/omald the Section 1983 claims with the requisite
specificity (Docket Nos. 80, 93).

VIl. LEGAL STANDARD OF REVIEW

FED.R.QvV.P.12(c) provides that “[a]ér the pleadings areaded—but early enough not to
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In ruling on a motion to dismiss or motion for judgment on the pleadings, the Court may only consider
documents attached tmcorporated by (reference),or referred to in the pleadingdhittiker v. Deutsche Bank
National Trust Companyg05 F.Supp.2d 914, 924 (N.D.Ohio, 2009). Documents attached to a motion to dismiss are
considered part of the pleadings if they are referred taintgf's complaint and are central to the claims, and therefore
may be considered without converting a Rule 12(b)(6) motion to dismiss to a Rule 56 hab{idting Weiner v. Klais
and Company108 F.3d 86, 89 (6th Cir.1997)). Because Rif&ndid not oppose the incorporation of Defendant
McBroom's pleading and the pleadings themselves providpdrants central to Defendant Schmeltz’'s defense, the
Magistrate reviewed and considered such claims vdoasidering the merits of the Motion for Judgment on the
Pleadings and/or Motion to Dismiss.



delay trial—a party may move for judgment on the pleadin@ofe v. EV Properties, L.P2013

WL 1633649, *1 (N.D. Ohio, 2013). The standard for evaluating a motion for judgment on the
pleadings is the same as that applicable to seomédidismiss under Rule 12(b)(6) for failure to state

a claim. Id. (citing Ziegler v. IBP Hog Market, Inc249 F.3d 509, 511-512 (6th Cir.2001)). The
Sixth Circuit stated the standard feriewing such a motion to dismissAgsociation of Cleveland

Fire Fighters v. Cleveland02 F.3d 545 (6th Cir.2007) as follows:

The Supreme Court has recently clarifiedli#ivewith respect to what a plaintiff must
plead in order to survive a Rule 12(b)(6) motitth.(citing Bell Atlantic Corporation

v. Twombly 127 S.Ct. 1955 (2007)) The Court stated that “a plaintiff's obligation

to provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not
do.” Id. (citing Bell,127 S.Ct. at 1964—65) (citations and quotation marks omitted).
Additionally, the Court emphasized that even though a complaint need not contain
“detailed” factual allegations, its “[flactuallegations must be enough to raise a right

to relief above the speculative level on tssuanption that all the allegations in the
complaint are true.”Id. (internal citation and quotation marks omitted). In so
holding, the Court disavowed the oft-quotedLR 12(b)(6) standard dEonley v.
Gibson 78 S.Ct. 99, 101 (1957) (recognizing “thecepted rule that a complaint
should not be dismissed for failure tatsta claim unless it appears beyond doubt that
the plaintiff can prove no set of factssapport of his claim which would entitle him

to relief”), characterizing that rule as one “best forgotten as an incomplete, negative
gloss on an accepted pleading standatd.’{citing Twombly 127 S.Ct. at 1969).

If an allegation is capable of more than amierence, this Court must construe it in the
plaintiff's favor.Id. (citing Columbia Natural Resources, Incorporated. v. Ta®8.3d 1101, 1109
(6th Cir.1995) ¢iting Allard v. Weitzmarf91 F.2d 1236, 1240 (6th Cir.1993)). This Court may not

grant a Rule 12(b)(6) motion merely because it n@ybelieve the plaintiff's factual allegationd.

4

In Bell Atlantic Corporation v. Twomblyhe United States Supreme Court held that while a complaint attacked
by aRuLE 12(b)(6) motion to dismiss does not need detailed factual allegations, the plaintiff is obligated to provide more
than labels, suspicions, conclusions or a list of elemeniiseofause of action. The plaintiff must provide factual
allegations that give rise to relief above the speculative level so that even if recovery is remote, the well-pleaded
complaint may proceedd. (see5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURES 1216, pp. 235-36

(39 ed.2002).



(citing Columbia 58 F. 3d at 1109). Although this is a libestdndard of review, the plaintiff still

must do more than merely assert bare legal concludidnSpecifically, the complaint must contain
“either direct or inferential allegations respecting all the material elements to sustain a recovery under
some viable legal theoryId. (citing Scheid v. Fanny Farmer Candy Shops, Incorpotragfl F.2d

434, 436 (6th Cir.1988) (quotations and emphasis omitted).

Typically dismissals on the basis of quiglif immunity are made pursuant to summary
judgment motions, natuLE 12(b)(6) sufficiency of pleadings motionShoup v. Doyle2013 WL
5366142 *4 (S.D. Ohio 2013kifing Grose v. Caruso284 F. App'x 279, 283 (6th Cir. 2008)
(citations omitted)). This Circuit, howev@ermits a reviewing court to dismiss undepR.Qv .P.
12(b)(6) based on qualified immunityd. (citing Jackson v. Schult4a29 F.3d 586, 589 (6th Cir.
2005) ¢iting Dominque v. TelbB31 F.2d 673, 677 (6th Cir. 1987)). The court may answer the
guestion of whether a plaintiff has stated a viable claim by applyie familiar RLE 12(b) (6)
standards of construing their complaint in a liggvorable to them, assuming the truth of all facts
therein, and drawing any reasonable inferences in her fddor(citing Handy-Clay v. City of
Memphis, Tennesse@95 F. 3d 531, 538 (6th Cir. 2012)n other words, there is no heightened
standard for claims brought under Section 1983(citing Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unjt113 S.Ct. 1160, 1162 (1993)). The literal notice pleading
standards apply and plaintiff is only required to meet the “plausibifitghdard on the notice
pleading standard described by the Supreme CourtviomblyandligbaP. Id. The defendant,

therefore, still has the burden of demonstratingttieplaintiff failed to allege facts that suggest he

5

In Ashcroft v. Igbhal129 S. Ct. 1937 (2009), the United States Supreme Court applaadbly’sconstruction
to Igbal and explained that the complaint failed to challetigeconstitutionality of the detainee’s arrest; rather it
propounded policy arguments. The complaint did not move from conceivable to plalcibte1951.
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or she was deprived of a federally protected rigiiwjlege or immunity by actions that the defendant
took under color of state lawd.
VIII. DISCUSSION.

Plaintiffs use 42 U. S. C. § 1983 as a medmario enforce individual rights secured by the
Constitution and laws of the United States. PIHs#rgue that the claims of conspiracy, excessive
force and failure to provide medical treatment, implicate federal constitutional rights violations.

Defendant Gray asserts that he is immune from suit under the doctrine of qualified immunity.
A. CIVIL CONSPIRACY UNDER 42U.S.C.81983

Plaintiffs assert a claim that Defendant Gowfiberately falsified certain documents and
made false statements to the FBI for the sole purpose of depriving them of the rights guaranteed
under the Constitution and Laws of the United StatB&intiffs argue, specifically, that these
conspiratorial activities evidenced deliberate inddfece and invidiously discriminatory animus to
the use of excessive force against Mr. Benton,aaltliberate and intentional failure or deliberate
indifference to provide medical care to Mr. Benton and upon his death, to the property interests of
Mr. Benton’s estate and of the family member Plaintiffs (Docket No. 70, 11 76-78).

To sustain a Section 1983 claim, a plaintiff mestiablish that she or he was deprived of a
right secured by the Constitution or laws of thetebh States, and that this deprivation was caused
by a person acting under thelor of state law.Sizemore v. Forsthoeféd013 WL 2950673, *3
(N.D.Ohio, 2013) ¢iting Parratt v. Taylor 101 S.Ct. 1908, 1912-13 (1981)). Generally to be
considered to have acted “under color of statg’lthe person must be a state or local government
official or employee.ld. Where the defendants are state or local police officers acting as police
officers, they are presumed to be acting “underrtalbstate law, even where their actions violate
or are unauthorized by state la®lough v. Telb644 F.Supp.2d 978, 987 (N.D.Ohio 2008ji(g
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Monroe v. Pape81 S.Ct. 473, 480 (19619\(erruled on other grounds by, Monell v. Department of
Soc. Services of City of New Y®B S.Ct. 2018 (1978)3ee also United States v. Clas&t S.Ct.
1031, 1043 (1941) (“Misuse of power, possessed hyeviof state law and made possible only
because the wrongdoer is clothed with the authorisyaté law, is action taken ‘under color of’ state
law.”)).

A civil conspiracy under Section 1983 is “agreement between two or more persons to
injure another by unlawful action.'Sizemore, supre2013 WL 2950673, at *3c{ting Revis v.
Meldrum 489 F.3d 273, 290 {(6Cir.2007);Hooks v. Hooks771 F.2d 935 (6th Cir.1985)). The
plaintiff must plead conspiracy claims widome degree of specificity; vague and conclusory
allegations unsupported by material facts will nosb#icient to state such a claim under Section
1983. Id. (citing Spadafore v. GardneB30 F.3d 849, 854 (6th Cir.2008utierrez v. Lynch826
F.2d 1534, 1538 (6th Cir.1987)). A plaintiff must keasufficient factual allegations to link two
alleged conspirators in the conspiracy and tdaéistathe requisite “meeting of the minds” essential
to the existence of the conspirady. (citing Amadasu v. The Christ Hospitall4 F.3d 504, 507 (6th
Cir. 2008);McDowell v. Jones990 F.2d 433, 434 (8th Cir.1993)). ¥h all of the defendants are
members of the same collective entity, there are no two separate people to form a conspiracy.
Amadasu, suprégl4 F. 3d at 507se€e Hull v. Cuyahoga Valley Joint Vocational School District
Board of Education926 F. 2d 505, 510 (6th Cir. 1991)).

The Magistrate finds that Plaintiffs’ conspay claim does not contain the requisite degree
of specificity needed to sustain a Section 1983 coaspilaim. It appears that Plaintiffs are arguing
that Defendants conspired to cover up the useadssive force. These allegations of a conspiracy
claim are stated solely as legal conclusions witlfiacts to suggest a &ating of the minds” among
all Defendants. Moreover, Defendants Gray, SgtanMcBroom and Telb were all employees of
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the same entity; accordingly, there are not the réquiso persons with whom a conspiracy can be
formed.

Defendant Gray is entitled to judgment as a matter of law on this claim for the reason that
Plaintiffs have failed to state a claim of conspiracy.

B. EXCESSIVE FORCE.

Plaintiffs assert that Defendant Gray vieldiMr. Benton’s Fourteenth Amendment rights by
employing excessive force to restrain him whilen@s handcuffed, secured with a belly chain and
in leg irons. Defendant Gray assehe defense of qualified immunigghich protects him from suit.

The qualified immunity challenge imposes ad®ir on the plaintiff beyond simply stating a
viable claim under Section 1983houp v. Doylesupra,2013 WL 5366142, at *5. Under the
doctrine of qualified immunity, “government offads performing discretionary functions generally
are shielded from liability for civil damages insofar as their conduct does not violate clearly
established statutory or constitutional rightswiich a reasonable person would have knowd.”

(citing Harlow v. Fitzgerald 102 S.Ct. 2727, 2738 (1982)). The qualified immunity test is often
formulated as a two-part test, requiring a couddoide both “whether thadts that a plaintiff has
alleged,ld. (seeFeD. R.Civ. P. 12(b)(6), (c)) or showrséeRULES 50, 56) make out a violation of

a constitutional right,” as well as “whether the right at issue was ‘clearly established’ at the time of
[the] defendant's alleged misconducltd. (citing Pearson v. Callahanl29 S.Ct. 808, 815 (2009)
(citing Saucier v. Katz121 S.Ct. 2151 (2001)). Thus, even if the plaintiff states a viable Section
1983 claim, he or she must, in addition, demonstrate that the constitutional rights were “clearly
established” at the time of the alleged violation to survive the defendants' qualified immunity
challengeld. (see Jackson, suprd29 F.3d at 58%(ting Mitchell v. Forsyth105 S.Ct. 2806, 2815-

16 (1985) and stating that “once thefehdants] raise qualified immunityacksormust plead the
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violation of a clearly established constitutional right”)).

1. DID A CONSTITUTIONAL VIOLATION OCCUR  ?

A pretrial detainee’s may assert an excessiveef claim against an official under the rubric
of the Fourteenth Amendment's Due Process Cldiesy v. Livingston Count$28 F.3d 438, 443
(6™ Cir. 2008) ¢iting Graham v. Conngrl09 S.Ct. 1865, 1871 fn. 10 (1988 also United States
v. Budd 496 F.3d 517, 530 (6th Cir.2007)). The substantive due process component of the
Fourteenth Amendment protects citizens agaiostiuct by law enforcement officers that “shocks
the conscience and excessiveetthat amount to punishmeReynolds v. Guert&70 F. Supp. 2d
633, 640 (N.D.Ohio 2009). All excessive forcaisiants “must show something more thden
minimisforce.” Id. (citing Leary, supra528 F. 3d at 443).

Pretrial detainees are entitled to the saamstitutional rights as those enjoyed by convicted
prisoners.ld. (citing Bell v. Wolfish99 S.Ct. 1861, 1877 (1979))lthough the Eighth Amendment
does not protect pretrial detainees, “the Eighth Admeent rights of prisoners are analogized to those
of detainees under the Fourteenth Amendntenavoid the anomaly of extending greater
constitutional protection to a [convictedgumer] than to one awaiting trialId. at 639-40 ¢iting
Webb v. BunchNo. 93-5258, 1994 WL 36854, at *4, 1994 U.S.App. LEXIS 2331, at *11 (6th
Cir.1994) ¢iting Roberts v. City of Trqy773 F.2d 720, 723 (6th Cir.1985)). Drawing upon the
Eighth Amendment, a relevant consideration for excessive force claims under the Fourteenth
Amendment becomes whether the force “was applied in a good-faith effort to maintain or restore
discipline or maliciously and sadistically to cause harid.(citing Weblh 1994 WL 36854, at *4,
1994 U.S.App. LEXIS 2331, at *1Batey v. County of AllegaNo. 00-450, 2002 U.S. Dist. LEXIS
4918, at *16 (W.D.Mich. 2002)).

In the instant case, Defendant Gray has daile present relevant authority from this
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jurisdiction regarding the constitutionality of chdka&ds. Construing the allegations in the Second
Amended Complaint in Plaintiffs’ favor, Mr. Bentqosed no threat to the safety of the officers
because he was handcuffed to the medical bedleukled with a belly chain and leg irons. When
the deputies attempted to remove his shacklesBbhton resisted the removal of his restraints by
squirming, struggling and flailing his legs (D@t No. 70, 11 25-27). Plaintiffs have alleged
sufficient facts that suggest Defendant Gramimistered the choke hold and Mr. Benton became
still, listless, motionless and limp forthwith. Plaintiffs have adequately argued the occurrence of
Defendant Gray’s unreasonable acts of force that resulted in injury (Docket No. 70, { 28).

2. CLEARLY ESTABLISHED CONSTITUTIONAL RIGHT OF WHICH AREASONABLE PERSON
WOULD HAVE KNOWN ?

For aright to be clearly estis&ghed, “[tjhe contours of the rightust be sufficiently clear that
a reasonable official would understand thaate is doing violates that rightClemente v. Vaslo,
679 F.3d 482, 490 (6th Cir. 2012jt{ng Anderson v. Creightorl07 S.Ct. 3034, 3039 (1987)). “It
is important to emphasize that this inquiry ‘mustindertaken in light of #hspecific context of the
case, not as a broad general propositiold! (citing Brosseau v. Haugeh25 S.Ct. 596, 598 (2004)
(quoting Sauciev. Katz 121 S. Ct. 2151, 2156 (2001)). “Thengeal proposition, for example, that
an unreasonable search or seizure violates the Fourth Amendment is of little help in determining
whether the violative nature of particular conduct is clearly establishied(titing Ashcroft v.
al-Kidd, 131 S.Ct. 2074, 2084 (20119iting Saucief supra,121 S.Ct. at 2156)). Thus, “[tlhe
relevant, dispositive inquiry ... is whether awd be clear to a reasonalfficer that his conduct
was unlawful in the situation he confrontedd. (citing Sauciey 121 S.Ct. at 215&iting Wilson
v. Layne 119 S.Ct. 1692, 1699 (1999)).

The Magistrate acknowledges that maintenaricecurity and discipline may often require
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physical contact that could be considered excessive or an assault and battery. Even if this were a
novel situation for Defendant Gray, it is diffictdt understand how a reasonable official could not

have known that it would be constitutionally impéssible to hold a shackled pre-trial detainee in

such a manner that he became unconscious. Plahuiftsalleged sufficient facts that suggest the
contours of the force used was excessive.

Balancing the nature and quality of his ugion on Mr. Benton’s Fourth and Fourteenth
Amendment interests in evaluating the merit®efendant Gray’s request for qualified immunity,
Plaintiffs’ allegations militate for a finding thatwas objectively unreasonable for Defendant Gray
to use force that crossed the threshold betweasonable and excessive. The Magistrate finds that
Defendant Gray is not entitled to the shield ofldjigal immunity because the facts as alleged make
out a clearly established constitutional violation of which a reasonable officer would have been
aware. C. FAILURE TO PROVIDE MEDICAL TREATMENT

Plaintiffs contend that DefendaGray violated Mr. Benton’s Fourteenth Amendment rights
by exhibiting a deliberate indifference to his medical needs while he was detained pretrial in the
Lucas County Jdil

To maintain a cause of action under Section 1983 for failure to provide medical treatment,
a plaintiff must establish that the defendants variéberately indifferent to basic medical needs.
Reynolds v. Guert&70 F.Supp.2d 633, 642 (N.D.Ohio, 2009%itg Ewolski v. City of Brunswick

287 F.3d 492, 510 (6th Cir.200R)atkins v. City of Battle Creg&73 F.3d 682, 686 (6th Cir.2001)).

6

“Pretrial detainees have a right under the FourteAntindment to adequate medical treatment, a right that
is analogous to the right of prisoners under the Eighth Amendm®peéars v. Rutih89 F.3d 249, 254 (6th Cir. 2009)
(citing Estate of Carter v. City d@fetroit, 408 F.3d 305, 311 (6th Cir.20086jtihg Watkins v. City of Battle Creek73
F.3d 682, 685686 (6th Cir.2001)).
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“Deliberate indifference requiresahthe defendants knew of and disregarded a substantial risk of
serious harm to [a plairitis] health and safety.Id. (citing Ewolskj 287 F. 3d at 510). A medical
need is objectively serious if a lay person vdodcognize the seriousness of the need for medical
care. Id. (citing Johnson v. Karne898 F.3d 868, 874 (6th Cir.2005)).

A constitutional claim for denial of medical care has objective and subjective components.
Blackmore v. Kalamazoo Coun890 F.3d 890, 895 -896 (6th Cir. 200di}ihg Farmer v. Brennan
114 S.Ct. 1970 (1994Napier v. Madison County, KentugkB88 F.3d 739, 742 (6th Cir. 2001);
Brown v. Bargery 207 F.3d 863, 867 (6th Cir.2000)). The objective component requires the
existence of a “sufficiently serious” medical nedd. (citing Farmer 114 S.Ct. at 1977; 1970);
(Estelle 97 S.Ct. at 291). “As the Supreme Court explaindeéhinmer, ‘the inmate must show that
he is incarcerated under conditions posing a substantial risk of serious hdriftiting Brown207
F.3d at 867)dquoting Farmer114 S.Ct. at 1977).

The subjective component requires an inmaséov that prison officials have “a sufficiently
culpable state of mind in denying medical caré.”(citing Brown 207 F.3d at 867k{ting Farmer,
114 S.Ct. at 1977). This subjective component “should be determined in light of the prison
authorities' current attitudes and condudd?” (citing Helling v. McKinney113 S.Ct. 2475, 2482
(1993)). Deliberate indifference “entademething more than mere negligendd, at 896 (iting
Farmer, 114 S.Ct. at 1977-78), but can be “satisfieddaypething less than acts or omissions for the
very purpose of causing harm or wikkhowledge that harm will result.Id. (citing Farmer, 114 S.
Ct. at 1977-78). Unddrarmer, “the official must both be award facts from which the inference
could be drawn that a substantial risk of serioumrexists, and he must also draw the inference.”
Id. (citing Farmer, 114 S.Ct. at 1977-1978ee also LeMarbe v. Wisnesk66 F.3d 429, 435 (6th
Cir.2001)). “Knowledge of the asserted serious needs or of circumstances clearly indicating the
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existence of such needs, is essentah finding of deliberate indifference.ld. (citing Horn v.
Madison County Fiscal CourR2 F.3d 653, 660 (6th Cir.1994)).

Plaintiffs have alleged facts that if trueatst a claim for relief. Mr. Benton was detained
under conditions posing a substantial risk of serious harm. It is beyond dispute that he had a right
to medical treatment for a serious medical need. Such constitutional right was clearly established at
the time of the incident. Failing to resuscitatémmediately call medical personnel in response to
an unconscious, non-breathing prisoner clearly arises to the objective level of a constitutional
violation. As to the subjective component, wiies facts are viewed in a light most favorable
to Plaintiffs, Mr. Benton showed obvious sigos gurgling, gasping for air and debilitating
immobility after Defendant Gray administerece tbthoke hold. Plaintiffs further allege that
Defendant Gray simply closed the cell and Veithout determining iMr. Benton had a medical
need. Such allegations raise a question of fact as to whether Defendant Gray’s conduct constitutes
deliberate indifference to Mr. Benton’s need for medical assistance.

The Magistrate finds that Defendant Gray@ entitled to qualified immunity because the
facts as alleged make out a clearly establisioadtitutional violation of which a reasonable officer
would have been aware
D. CONSPIRACY UNDER 42U.S.C. §1985

In the Second Amended Complaint, Plaintiffs alleged that Defendant Gray conspired with
Defendants Schmeltz, McBroom and Telb to falsify documents and lie to the Federal Bureau of
Investigation (FBI), in violation of 42 U. S. C. § 1985.

Defendant Gray asserts two reasons why Pfesh8iection 1985 claim is inapplicable. First,
the intracorporate conspiracy doctrine precludasiffs’ Section 1985 clan. Second, Plaintiffs’
Section 1985 claim fails to allege or identify any class based animus (Docket No. 80-1).
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Plaintiffs did not identify the subsectiaosf 42 U. S.C. § 198®n which they relied,;
consequently, the Magistrate Judge assessegytheability of all three subsections to Section 1985.

1. SECTION 1985(1)

The statute, 42 U. S. C . § 1985(1), states:

If two or more persons in any State or Territory conspire to prevent, by force,

intimidation, or threat, any person from adwegor holding any office, trust, or place

of confidence under the United States, onfrdischarging any duties thereof; or to

induce by like means any officef the United States to leave any State, district, or

place, where his duties as an officer are meglio be performed, or to injure him in

his person or property on account of his lavdischarge of the duties of his office,

or while engaged in the lawful dischargeriof, or to injure his property so as to

molest, interrupt, hinder, or impede hintlve discharge of his official duties; ... the

party so injured or deprived may have an action for the recovery of damages

occasioned by such injury or deprivation, agaany one or more of the conspirators.

42 U. S. C. § 1985(1)(Thomson Reuters 2013).

The Magistrate Judge is persuaded thstraightforward reading of 42 U.S.C. § 1985(1)
suggests that the general language of the statubedesapplicability. Plaintiffs have come forward
with specific charges that Defendants Gray, SellimMcBroom and Telb conspired to quash the
FBI's investigation for the purpose of deprivingeth of equal protection and/or obstructing the
course of justice in this case; that Defend&rnay and Schmeltz were convicted of making false
statements to a FBI agent; that Defendanty Behmeltz, McBroom and Telb acted under color of
state law and authority; and thihe acts done in furtherance oétbonspiracy prevented Plaintiffs
from exercising a right or privilege afforded them by the laws of the United States.

Defendant Gray has failed to show that henstled to judgment as a matter of law on this
issue. On the other hand, Plaintiffs have made material allegations for the pleadings which when

taken as true, meet the“plausibility” standard gtgadings and are sufficient to survive the Rule

12(C) motion.
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2. SECTION 1985(2)
This section of 42 U.S.C. § 1985(2), states:

If two or more persons in any State ©erritory conspire to deter, by force,
intimidation, or threat, any party or witness in any court of the United States from
attending such court, or from testifying to any matter pending therein, freely, fully,
and truthfully, or to injure such party witness in his person or property on account

of his having so attended or testified, or to influence the verdict, presentment, or
indictment of any grand or petit juror in any such court, or to injure such juror in his
person or property on account of any verdicgsentment, or indictment lawfully
assented to by him, or of his being or having been such juror; or if two or more
persons conspire for the purpose of idipg, hindering, obstructing, or defeating, in
any manner, the due course of justice in any State or Territory, with intent to deny to
any citizen the equal protection of the laws, or to injure him or his property for
lawfully enforcing, or attempting to enforce, the right of any person, or class of
persons, to the equal protection of the law.

42 U.S.C.. § 1985(2) (Thomson Reuters 2013).

The purpose of this statute is to insulate vwas®s, parties, grand jurors or petit jurors from
conspiracies to pressure or intimidate them ip#réormance of their dutieg&ven accepting as true
all the facts pleaded in the Second Amended complaint, Plaintiffs have not alleged that any of the
Defendants engaged in the type of force, irdation or threat that is actionable under Section
1985(2). The Motion for Judgment on the Pleadings is granted as to any claim made against
Defendant Gray pursuant to 42 U. S. C. § 1985(2).

3. SECTION 1985(3)

Section 1985(3) provides:

If two or more persons in any State or Territory conspire ... for the purpose of

depriving, either directly or indirectly, any person or class of persons of the equal

protection of the laws, or of equal privileges and immunities under the laws, ... in

any case of conspiracy set forth in this&ey if one or more persons engaged therein

do, or cause to be done, any act in furtherance of the object of such conspiracy,

whereby another is injured in his personproperty, or deprived of having and

exercising any right or privilege of a citizefthe United States, the party so injured

or deprived may have an action for tleeovery of damages, occasioned by such

injury or deprivation, against one or more of the conspirators.
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42 U.S.C. § 1985(3) (Thomson Reuters 2013).

It is well established that while the gravantdra claim under Section 1985(3) is denial of
equal protection or equal privileges or immunities; a conspiracy to deny everyone of a given right
is not actionableTaylor v. Brighton Corporatioy616 F. 2d 256, 166 (1980). A class-based animus
requirement has been imposed as a mearsndihing Section 1985(3) to its intended purpokk.

Plaintiffs fail to allegethe essential elements pertaining to the factual allegations that the
conspiracy was motivated by some class-based]iously discriminatory animus. The vague and
general references to conspiracy are inadequateoupled with the absence of any allegations of
specific intent to discriminate, Plaintiffs’ Sawd Amended Complaint does not contain “either direct
or inferential allegations respecting all the mateziaments to sustairracovery under 42 U. S. C.

8§ 1985(3).” The Motion for Judgment on the Pleadings is granted as to this claim.
E. RICO.

Here, Plaintiffs allege that all Defendafdsmed an “association” for the common purpose
of engaging in a course of conduct designed toeadsthe FBI. The “association” conspired to file
fraudulent documents and make false statements, conducted a series of criminal acts formed to
conceal an underlying criminal act committed by Defendants Gray and Schmeltz. This series of
criminal acts constitutes the predicate acts required for a RICO claim (Docket No. 67, 99).

Defendant Gray points out that Plaintiffs héaed to allege a predicate offense thus barring
their state and federal RICO claims.

1. THE LAW.

Pursuant to 18 U.S.C. 8§ 1962(c), “it shall be unlawful for any person employed by or
associated with any enterprise. .to conduct or participate, directly or indirectly, in the conduct of
such enterprise's affairs through a pattern of racketeering activity Eva'v. Midwest National
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Mortgage Bank, Incorporated43 F.Supp.2d 862, 873 -874 (N.D.Ohio, 2001) (emphasis added).
To state a civil RICO @im under 18 U.S.C. § 1962{gplaintiffsmust plead the following elements:
“(1) conduct (2) of an enterprise (3) dlmgh a pattern (4) of racketeering activityduff v.
FirstEnergy Corporation2013 WL 5234224, *11 (N.D.Ohio, 2013)itjing Sedima. S.P.R.h.
Imrex Company, Incorporated05 S. Ct. 3275, 3285 (198B)pon v. Harrison Piping Suppl#65
F.3d 719, 723 (6th Cir.2006)).

The RICO statute defines an “enterprise” tile any individual, partnership, corporation,
association, or other legal entity, and any uniogroup of individuals associated in fact although
not a legal entity. 18 U.S.C. § 1961(4) (Thomson Reuters 2013). The enterprise must be separate
from the “person ... participating in an enterprise's affairs,” and thus “a corporation cannot be
named as the liable ‘person’ and simultaneously fulfill the ‘enterprise’ requirement dRuekett
v. Tennessee Eastman Compa889 F.2d 1481, 1489 (6th Cir.1989). In order to establish the
existence of an enterprise under Section 196a(p)jaintiff is required to prove: (1) an ongoing
organization with some sort of framework apsrstructure for making and carrying out decisions;
(2) that the members of the enterprise functioned as a continuing unit with established duties; and (3)
that the enterprise was separate and distiooh fhe pattern of racketeering activity in which it
engaged.Ouwinga v. Benistar 419 Plan Services, Incorpora&a# F.3d 783, 793 (6th Cir. 2012)
(citing United States v. Chanc®06 F.3d 356, 372 (6th Cir.2002)t{ng Frank v. D'Ambrosié F.3d
1378, 1386 (6th Cir.1993)).

Racketeering activity” is defined in 18 U.S.C. § 1961(1) as any one of the list of state and

7

Plaintiffs also bring a substantive RICO claim under Q&wwe. Ohio's statute “is patterned after the federal
RICO Act[,]” and therefore, “analysdf the [Ohio statute] is analogoughat of the federal RICO statuteHuff, supra

2013 WL 5234224, at?®6.
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federal offenses that qualify as racketeering actitya, supral43 F.Supp.2d at 874. To establish
a “pattern of racketeering activity,” a plaintiff musdtege at least two acts of racketeering activity,
one of which occurred after the eftive date of this chapter atite last of which occurred within
ten years (excluding any period of imprisonmertgrahe commission of aipr act of racketeering
activity. 18 U.S.C. § 1961(5) (Thomson Reuters 20X3)ngress intended that to prove a pattern
of racketeering activity, a plaintiff or prosecutor must show that the racketeering predicates are
related, and that they amount to or pose a threat of continued criminal ad#\tyincorporated

v. Northwestern Bell Telephone Compabh@9 S.Ct. 2893, 2901 (1989)hds, a single individual

or corporation cannot be both the “enterprise” and the “person” under RI€CQsee Davis v.
Mutual Life Insurance Company of New Y,d@#.3d 367, 377 (6th Cir.1998grt. denied114 S.Ct.
1298 (1994)).

2. THE APPLICABILITY OF RICO IN THIS CASE.

In stating the basis for their RICO claim, Pl#ifs have done nothing more than assert bare
legal conclusions. There are no direct or infeatallegations respecting all the material elements
that are required to sustain a recovery under viablétlegaries of state and federal law. In fact, the
Magistrate finds at least four reasons that Plgntiave failed to state@aim for which relief can
be granted under the RICO statutes. First, Plaintiffs reference but do not identify at least one
predicate offense included within Section 1961tha ecmnected to the affairs and operations of the
criminal enterprise. Second, Plaintiffs fail to detfad alleged pattern of corrupt activity that consists
of at least two acts of racketeering activity thaturred within ten years after the prior act of
racketeering activity. Third, Plaintiffs fail totssfy the third element because they did not make
allegations sufficient to show that the enterpeisisted for a purpose separate and distinct from the
pattern of racketeering. Fourth, Pitiifs fail to allege that the persons participating in the enterprise
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are distinct from all Defendants.

Having failed to appropriately plead a violation under federal or state RICO statutes, the
Magistrate grants the Motion for Judgment on the Pleadings with respect to the federal and state
RICO claims against Defendant Gray.

F. PLAINTIFFS STATE LAW CLAIMS .

This district court has supplemental and subjeatter jurisdiction to address additional state
law claims related to the federal claims. Pldistassert claims of aidg and abetting, assault and
battery, civil conspiracy, intentional infliction emotional distress, negligence, wrongful death and
the derivative claim of loss obasortium against Defendant Grayefendant Gray claims that he
is immune from liability.

1. AIDING AND ABETTING .

Plaintiffs argue that Defendant Gray aidaad abetted Defendant Schmeltz in the civil
conspiracy. Defendant Gray claithat Plaintiffs fail to state a claim for which relief can be granted.

The Supreme Court of Ohio has neggpressly adopted Section 876 of tHeSRATEMENT
OF THELAW 2D, TORTS(1979), which provides:

“For harm resulting to a third person from the tortious conduct of another, one is

subject to liability if he knows that thehar's conduct constitutes a breach of duty and

gives substantial assistance or encouragement to the other so to conduct himself” and

few Ohio cases have applied it.

Whelan v. Vanderwist of Cincinna2i011 WL 6938600, *3 (2011gi(ing Chester Township
Board of Trustees v. Bank OmM¢A., 11th Dist. N0.2007—Ohio—3364t § 65. (Citation omitted.).
Similarly, the Tenth and Second District CourtAppeals have held that Ohio does not recognize

a claim for aiding and afting common-law fraudld. (citing Federated Management Company v.

Coopers & Lybrand137 Ohio App.3d 366, 381, 738 N.E.2d 842 (2000)).”
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Recently, the United States District Court for the Northern District of Ohio certified this
guestion of state law to the Supreme Court of Ohio:

Under the applicable circumstances, doei® @tognize a cause of action for tortious
acts in concert under theeERTATEMENT(2D) OF TORTS, § 8767

On August 28, 2012, the Supreme Court of Ohaiest emphatically that the Court had never
recognized a claim undeiRESTATEMENT2D OF TORTS SECTION876 (1979) and the Court refused
to extend the doctrine under the circumstances of the das¥ries Dairy, LLC v. White Eagle
Cooperative Associatioi32 Ohio St. 2d 516, 974 N.E. 2d 1194 (2012).

The Magistrate finds that the Ohio Suprenoei@ does not recognize Plaintiffs’ civil aiding
and abetting claim as viable afa under Ohio law. As a mattef law, such claims must be
dismissed.

2. ASSAULT AND BATTERY .

Plaintiffs allege that Defendant Gray assaulted Mr. Benton when he handcuffed him to the
bed and strangled him. Defend@rtay claims that he is entitled tamunity from state law claims
for the reasons that his acts or omissions weramiitie scope of his duty and his acts were not with
malicious purpose, in bad faith or in a wanton or reckless manner.

The law not only clothes an officer under dutyniake an arrestitih power to accomplish
his purpose, but it also protects him whiléhe exercise of his authorit$kinner v. Brooks’4 Ohio
App. 288, 291, 58 N. E. 3d 697, 698 (1944). Itis ficer's duty to overcome all resistance, and
bring the party to be arrested under physical nesgfie@nd the means he may use are coextensive with
the duty, or, as sometimes expressed, commensuthteisyurpose, but he must use no more force
than is reasonably necessary for the purptself an officer uses more force than is necessary to

make an arrest and protect himself frorjuip, he is liable for assault and batterid. Law
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enforcement officers are privileged to commit assamdl/or battery to affect an arrest unless they
use excessive forcdBurgess v. FischeB90 F.Supp.2d 845, 859 (S.D.Ohio, 20X2irfg Hale v.
Vance 267 F. Supp. 2d 725, 736 (S.D.Ohio 2003)).

Therefore, to adequately plead a claim of wgttender Ohio law, a gintiff must allege an
intentional harmful or offensive touchinglayward v. Cleveland Clinic Foundatid8i/8 F.Supp.2d
860, 864 -865 (N.D.Ohio, 2012){ing Northern v. Medical Mutual of Ohi@006 WL 562193, at
110 (2006)%ee also Anderson v. St. Francis—St. George HospitaDhio St.3d 82, 84, 671 N.E.2d
225 (1996) (battery requires a touching)). Assaulhés“willful threat to harm or touch another
offensively” that reasonably places the other in fear of such coida¢titing Knox v. Hetrick
2009-0Ohio—-1359, at T 49, 2009 WL 792357 (March 26, 2(68rnal citations and quotations
omitted). The threat “must be coupled with &rdéve act by one who tsthe apparent ability to
do the harm or to commit the offensive touchintd’

OHio REVISEDCODEChapter 2744 creates a presumpti@t golitical subdivisions and their
law enforcement officers arimmune from likility from state tort claims.Ruble v. Escola898
F.Supp.2d 956, 981-982 (N.D.Ohio, 201&iti6ig Cook v. Cincinnatil03 Ohio App.3d 80, 658
N.E.2d 814, 820 (1995)). A sheriff's officeagpolitical subdivision as defined byi@ Rev. CODE
8§ 2744.01(F) Frazier v. Clinton County Sheriff's Offic2)08 WL 4964322, *5 (2008¢iting Jones
v. Franklin County Sheriff's Deptune 21, 1999), Butler App. No. CA99-01-004, at B&;stow
v. Waller,Hocking App. No. 04CA5, 2004-Ohio-5746, 1 30).

The question of whether a governmental employee or political subdivision is entitled to
statutory immunity is a question of law for a court's determinattdant v. City of Toledo Law
Department881 F.Supp.2d 854, 883 -884 (N.D.Ohio, 20tRi{g Conley v. Sheareé4 Ohio St.3d
284, 292, 595 N.E.2d 862 (1992)). Even as to thel@rees of political subdivisions, immunity is
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the default condition and will attach to the condafcsuch employees, unless one of the exceptions
applies. Id. (citing Miller v. Leesburg87 Ohio App.3d 171, 175, 621 N.E.2d 1337 (19983jsh
v. Erie County Dept. of Job and Family Servj@&%0 F.Supp.2d 731, 763 (N.D.Ohio, 2003)).

OHIO Rev. CODE 8§ 2744.03(A)(6) extends the grant of immunity that Section 2744.01(A)
affords political subdivisions to all employees of a political subdivisiwh. In addition to any
immunity or defense referred to in division (A)@fthis section and in circumstances not covered
by that division or sections 3314.07 and 3746.24 of thedRDCODE, the employee is immune from
liability unless one of the following applies:

€) The employee's acts or omissions were fasify outside the scope of the employee's

employment or official responsibilities;

(b) The employee's acts or omissions were with malicious purpose, in bad faith, or in a

wanton or reckless manner,

(c) Civil liability is expressly imposed op the employee by a section of the Revised

Code. ..
Id. at 883-884 ¢iting OHIO REV. CODE § 2744.03(A)(6)Morrison v. Board of Trustees of Green
Township 529 F.Supp.2d 807, 835 (S.D.Ohio, W.D.2007)).

“Malicious purpose” means indulging or exercising malice; harboring ill will or enmity.
Teramano v. Teraman6é Ohio St. 2d 117, 118, 216 N. E. 2d 375, 377 (1966).

A lack of good faith is the equivalent ofdd faith,” and bad faith, although not susceptible
of concrete definition, embraces more than bad judgment or negligeolserts v. Personal Service
Insurance Companyi,2 Ohio App.3d 92, 93, 467 N.E.2d 257, 258 (1983). It imports a dishonest
purpose, moral obliquity, conscious wrongdoing, breach of a known duty through some ulterior
motive or ill will partaking of the nature of fraudd. It also embraces actual intent to deceived or

mislead anotherld.

“Wanton misconduct” is the “failure to exercismy care toward those to whom a duty of care
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is owed in circumstances in which there is great probability that harm will reBalkér v. Union
Township, Ohio2013 WL 4502736, *14 (S.D.Ohio, 2018jt{ng Anderson v. Massillgri34 Ohio

St.3d 380, 388, 983 N.E.2d 266 (2012)). “Reckless conduct” is “characterized by the conscious
disregard of or indifference to a known or obvigisk of harm that is unreasonable under the
circumstances and is substantially greater than negligent condict.”

The Magistrate finds that Defendant Gray is not entitled to immunity underRevISED
CODE § 2744 at this stage of the litigation on the aksand battery claim brought pursuant to Ohio
law. Here, Plaintiffs pled that Defendant Gray’s actions in securing Mr. Benton with handcuffs and
subsequently administering the choke hold were sufficient to bring about significant offensive contact
intended to inflict personal injury. Plaintiffs allege sufficient facts that if true, create a jury question
on whether the presumption of immunity has beentted. The trier of fact must resolve the issue
of whether Defendant Gray’s acts or omissions wdth malicious purpose, in bad faith or in a
wanton or reckless manner. GiveattPRlaintiffs have stated egeally cognizable claim, the Motion
for Judgment on the Pleading is denied with respect to Plaintiffs’ claims for assault and battery.

3. CiviL CONSPIRACY.

Plaintiffs assert a claim that Defendant Gray deliberately falsified certain documents and
made false statements to the FBI for the sole purpose of depriving them of the rights guaranteed
under Ohio law. Plaintiffs argue, specifically, ttiese conspiratorial tigities evidenced deliberate
indifference and invidious discriminatory anintoghe use of excessive force against Mr. Benton,
to the deliberate and intentional failure or deldterindifference to provide medical care to Mr.
Benton and upon his death, to the property intereds.denton’s estate and of the family member
Plaintiffs (Docket No. 67, 11 76-78).

Defendant Gray argues that since all Defendants are members of the same collective entity,
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there are no two separate people to form a conspiracy.

Ohio defines civil conspiracy as “a malicioc@mmbination of two or more persons to injure
another in person or property, in a way not competent for one alone, resulting in actual damages.”
Federal Insurance Company v. Weps#&3 F.Supp.2d 921, 926-927 (N.D.Ohio, 20@#)r(g Kenty
v. Transamerica Premium Insurance Compar® Ohio St.3d 415, 419, 650 N.E.2d 863 (1995)
(internal citation omitted)). To establish a claim of civil conspiracy, a plaintiff must allege:

(2) a malicious combination;

(2) of two or more persons;

3) injury to person or property; and

(4) existence of an unlawful act independent from the actual conspidacy.

Malice “is that state of mind under whiclparson does a wrongful act purposely, without a
reasonable or lawful excuse, to the injury of anothé&t.{(citing Pickle v. Swinehari.70 Ohio St.
441, 443, 166 N.E.2d 227 (1960) (internal citation omitted)).

The “intra-corporate conspiracy doctrine” provides that where all of the alleged
co-conspirators are members of the same colleetitity, there are not two separate ‘people’ to form
a conspiracy.”Ohio Vestibular & Balance Centers, Incorporated v. Whe&let,3 WL 5532768,

*7 (2013) citing Kerr v. Hurd 694 F.Supp.2d 817, 834 (S.D.Ohio 2010)).

In Ohio, a civil conspiracy claim cannot succeed without an underlying unlawfélextgral
Insurance Company, supral3 F. Supp. 2d at 92€ifing Dickerson Internationale, Incorporated
v. Klockner 139 Ohio App.3d 371, 380, 743 N.E.2d 984 (2086¢;also Williams v. Aetna Financial
Company 83 Ohio St.3d 464, 475, 700 N.E.2d 859 (1998)).

Here, all of the Defendants were employed leysdme collective entity. As a matter of law,

there are not two or more persons to form the fwaengage in an unlawful act. No action can lie

for conspiracy against Defendant Gray.
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Defendant Gray’s Motion for Judgment on the Pilegsland/or Motion to Dismiss is granted
as to Plaintiffs’ state claim of conspiracy.

4. INTENTIONAL |INFLICTION OF EMOTIONAL DISTRESS.

Plaintiffs contend that Defendant Gray knéhat his acts resulting in death would cause
serious emotional distress to Mr. Benton’s survivaZensequently, he concealed his participation
in Mr. Benton’s death. Defendant Gray claims thaslaso entitled to immunity from this state law
claim for the reasons that his acts or omissiongwwthin the scope diis duty and his acts were
not with malicious purpose, in bad faith or in a wanton or reckless manner.

Under Ohio law, the elements of a claimmdEntional infliction of emotional distress are:

(1) thedefendantintended to cause emotidiséress or knew or should have known that
its conduct would result in serious emotional distress to the plaintiff;

(2) the defendant's conduct was outrageoukextreme and beyond all possible bounds
of decency and was such that it can be iclened as utterly intolerable in a civilized
community;

3) the defendant's conduct was the proximate cause of plaintiff's psychic injury; and

(4) the plaintiff's emotional distress was eas and of such a nature that no reasonable
person could be expected to endure it.

Kovac v. Superior Dairy, Incorporate®30 F.Supp.2d 857, 869 -870 (N.D.Ohio, 2013)

(citing Talley v. Family Dollar Stores of Ohio, Incorporatédi2 F.3d 1099, 1110 (6th Cir.2008)
(quotingEkunsumi v. Cincinnati Restoration, Incorporat&d0 Ohio App.3d 557, 698 N.E.2d 503,
506 (1997)).

Plaintiffs have made bare assertionsthay have failed to adequately plehd elements of
intentional infliction of emotional distress. Plaifs did not plead thaDefendant Gray intended to
cause them emotional distress or that he kmeshould have known that his conduct would result

in serious emotional distress. With respect éossiicond element, Plaintitigve not supported their

legal conclusion with factual ati@tions that might plausibly giwise to a finding that Defendant

28



Gray’s conduct was outrageous and extre®@eeAshcroft v. Igbgl129 S.Ct. 1937, 1951 (2009).
Plaintiffs have failed to assert a psychic injletyalone a claim that Defendant Gray was the cause
of such injury.

The Magistrate need not address whethdeidant Gray is entitled to immunity because
Plaintiffs’ Second Amended Complaint fails to stan intentional infliction of emotional distress
claim that is plausible on its face. The Motion for Judgment on the Pleadings [and/or Motion to
Dismiss] is granted as to the intentional infliction of emotional distress claim.

5. NEGLIGENCE /RECKLESSNESSBAD FAITH

Plaintiffs claim that Defenda®@ray acted with malicious purpose or in a wanton or reckless
manner when he physically assaulted Mr. Benton, and administered the choke hold, proximately
causing Mr. Benton’s death.

Plaintiffs are seeking to circumvent ovaed Defendant Gray’s immunity from suit by
couching some of their intentional tort claims under the guise of negligence. The underlying acts
which Plaintiffs allege to be negligent are bytura conduct associated with intentional torts.
Defendant Gray is persumed immune undeic®Rev. CODE2744.03(A)(6). A claim for negligence
is insufficient to remove the cloak of immunitiRadvansky v. City of Olmsted FaB§5 F.3d 291,

316 (6th Cir.2005). Reciting the necessary elements of mere negligence in the Second Amended
Complaint is not sufficient to divest Defendantof the cloak of immunity conferred on him by
state law.

Recklessness is a catchall of the standard tabkshing a culpable mental state. There is
no common law or statutory cause of action for recklessness in Ohio.

The term “bad faith” is commonly used the law of contracts, insurance and other
commercial dealingsSee Slater v. Motorists Mutual Insurance Compéaiig, Ohio St. 148 (1962).
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Bad faith is not ger seactionable tort in this state.
Plaintiffs have failed to stateclaim for which relief can begnted and the Magistrate grants
the Motion for Judgment on the Pleadings [and/otitMoto Dismiss] this claim against Defendant

Gray.

6. WRONGFUL DEATH .

Plaintiffs contend that Defelant Gray caused Mr. Bentomisath, having first administered
the choke hold and then leaving him unconsciouke cell without summoning medical treatment
or assistance. Plaintiffs allegevrongful death claim pursuant tei© REv. CODE§ 2125.01 which
provides:

When the death of a person is caused lmngtul act, neglect, or default which would

have entitled the party injured to maintaimaction and recover damages if death had

not ensued, the person who would have liabte if death had not ensued * * * shall

be liable to an action for damages.”

Mousa v. Mt. Carmel Health Systems, Incorporagéd3 WL 3270907, * 2 (2013).

Defendant Gray reasserts his claim of entitlement to immunity from state law claims for the
reasons that his acts or omissions were withéscope of his duties and his acts were not with
malicious purpose, in bad faith or in a wanton or reckless manner.

A wrongful death action “shall be brought in th@me of the personal representative of the
decedent for the exclusive benefit of the sungvspouse, the children, and the parents of the
decedent.” Id. (citing OHIO REv. CoDE 8§ 2125.02(A)(1)). The personal representative brings a
wrongful death action for the injuries suffered by leaeficiaries of the dedent as a result of the

death.Id. (citing Peters v. Columbus Steel Castings Compbtly Ohio St.3d 134, 873 N.E.2d 1258,

1 11(2007)). The personal representative is only a rediparty, and the real parties in interest are
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the beneficiaries of the decedent because they have suffered an ilguigiting Toledo Bar
Association v. Rusii24 Ohio St.3d 305, 921 N.E.2d 1056, 1 21 (2010)).

As with the claim for assault and battery, thex no dispute that in attending to Mr. Benton
during his stay at the jail, Dafdant Gray was engaged in a governmental function. Assuming the
truth of the arguments made therein and drawimygraasonable inferences in their favor, Plaintiffs
advance allegations that Defendant Gray waptbeimate cause of Mr. Bg¢on’s death and he had
the means and opportunity to prevent the harm dooarring. When determining whether Plaintiffs
have rebutted the presumption that Defendant Grawtitled to immunity, the Magistrate notes that
Plaintiffs have sufficiently pleaded that Defend@nay restrained a disturbed detainee, choked him
and caused his death. Seeing that Mr. Bentar@athing was labored, Defendant Gray exited the
medical cell without summoning medical help. Téhedlegations raise a question of fact as to
whether Defendant Gray’s acts or omissions waettemwalicious purpose, in bad faith or in a wanton
or reckless manner, thereby rebutting the presumption of immunity. Defendant Gray is not shielded
from liability for civil damages insofar as these factual issues must be resolved.

The Magistrate denies Defendant Gray's Motion for Judgment on the Pleadings [and/or
Motion to Dismiss] on the basis that Defendaray@s not entitled to statutory immunity unden©

REv. CODE § 2744 as to the wrongful death claim.

IX. CONCLUSION.
For these reasons, Defendant Gray’s Motion for Judgment on the Pleadings [and/or Motion
to Dismiss] isdenied as to these claims:
1. Excessive Force.
2. Failure to Provide Medical Care

3. Assault and battery.
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4. Wrongful death.
5. Conspiracy under 42 U.S. C. § 1985(1).

Defendant Gray’s Motion for Judgment on the Pleadings [and/or Motion to Dismiss] is
granted as to these claims.

1. Civil Conspiracy under 42 U. S. C. § 1983.

2. Conspiracy under 42 U.S. C. §8 1985(2), (3).
3 RICO.

4. Aiding and abetting.

5. Civil Conspiracy under Ohio law.

6 Intentional infliction of emotional distress.

7 Negligence/recklessness/bad faith.

IT 1S SO ORDERED.

[s/Vernelis K. Armstrong
United States Magistrate Judge

Date: January 17, 2014
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