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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Issa Sobh, Case No. 3:09 CV 1355

Plaintiff, MEMORANDUM OPINION
AND ORDER

_VS_
JUDGE JACK ZOUHARY
American Family Insurance Co., et al.,

Defendants.

INTRODUCTION
Before this Court is Defendant American Family Insurance Co.’s (“American Family”) Motlon
for Summary Judgment (Doc. No. 45). Plaintiff Issa Sobh has opposed (Doc. No. 47); Defepdan
replied (Doc. No. 48). Sobh, in his individual capaclaims American Family is liable for breach
of contract because American Family allegedly failed to properly fulfill its duties under various
insurance policies that were issued to proggsiowned by ten limited liability companies (“LLCs”)
operated by Sobh. American Family argues (1) Sobh is not a proper party to bring this breach ©
contract action; (2) the submitted insurancenstaiwere properly denied under the terms of the
policies; and (3) American Family cannot be Heddle for breach of contract based on the alleged
fraud on the part of Defendant Daniel Guadarrama (Doc. No. 45, pp. 8-10).
BACKGROUND
Plaintiff Issa Sobh is the sole member of ten LLCs that were formed to own and opetate a
variety of commercial and residential rental properties. Each named property was owned by ¢

similarly-named LLC (e.g., Bay View Apargnts were owned and operated by Bay Vieyw
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Apartments, LLC) (Doc. No. 47, p. 1; Doc. No 57, p..18pne of the policies were issued in Sobh’
name.

Sobh made arrangements in 2007 with DefenBaniel Guadarrama, an independent age
for American Family, to obtain insurance co\ggan each of the proges owned by the ten LLCs
(Doc. No. 47, p. 1; Doc. No. 57, pp. 10-14). Sobh alleges Guadarrama stole the premiums, re
in no coverage being issued or the polikdegg cancelled for non-payment (Doc. No. 57, p. 17
American Family claims the policies were valicssued but cancelled in 2008-09 for non-paymen
The cancellation notices were sent to the nabh&€tipolicyholders at their respective addresses ¢
file with American Family (Doc. No. 45, pp. 3-4).

Sobh alleges that, in 2008, he submitted sewdaaths to American Family for water and

storm damage to the roofs of the Pine Place Plazdyer Run Plaza, and M&R properties (Doc. Ng.

)
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57, pp. 14-15). He further claims\Wwas unaware that anything was amiss and, only after submitfing

the claims, did he discover the insurance pedidiad been cancelled (Doc. No. 57, p. 21). Wh¢

American Family refused to provide coveragesioair the damaged roofs, Sobh claims many of h

tenants at the Pine Place and M&R properties mougdtausing a substantial loss of rental incomg
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which eventually resulted in defaulting on the mortgage payments and all ten properties landing ir

receivership (Doc. No. 57, pp. 26, 38).

Contrary to Sobh’s claims, American Famgybmitted affidavits stating that there wa

insurance on the Pine Place, Timber Run, andR\ptoperties when the claims were submitted in

2008. However, a claims adjuster inspected theagie at all three properties and found that, in ea
case, the estimated cost to repair the covered damage fell below the $10,000 deductible of each

Consequently, American Family determined that no payment was proper under the policies
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adjuster also noted that there was preexistimgadg on the Pine PlacecaTimber Run properties
due to improper maintenance and repair (Doc. No. 45, Ex. B).
This Court previously entered a default judgment against Defendant Guadaramma for §

claims of fraud and conversion in connection with Guadaramma’s alleged “pocketing” off

insurance premiums (Doc. Nos. 34, 36). Sobhmsaiaing claim against American Family allege$

breach of contract for its failure to “execute avgess” the various insurance policies and its refus
to make payment on the damage claims (Dac.INEX. A, 11 144-48). American Family moves fg
summary judgment on the three alternative grounds noted above.
STANDARD OF REVIEW
Pursuant to Federal Civil Rule 56(c), summpggment is appropriate where there is “n(

genuine issue as to any material fact” and fti@ving party is entitled to judgment as a matter ¢

law.” When considering a motion for summary judgtmarcourt must draw all inferences from the

record in the light most favorable to the non-moving paMatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986). A cois not permitted to weigh the evidence or determir
the truth of any matter in dispute; rather, a cdatermines only whether the case contains sufficie
evidence from which a jury could reasonably find for the non-moving panigerson v. Liberty
Lobby, Inc, 477 U.S. 242, 248-49 (1986).
ANALYSIS

American Family argues Sobh cannot establandractual relationspibetween himself and
American Family with respect to the insurancéiqees at issue and therefore, as a matter of la
American Family is entitled to summary judgmentthe remaining breach of contract claim (Do

Nos. 45, 48). This Court agrees.
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Sobh argues that because he was the salebereof the ten LLC entities that owned thg
apartment buildings and in whose names the insurance policies were written, he should be
bring suit in his own name (Doc. No. 47, pp. 5-6)at&t another way, Sobh claims his status as t
sole owner provides a valid basis for personally asserting contractual rights under the policies
in the name of the LLCs.

The Ohio law for alleging breach of contractiear. The party alleging breach of contrag

must show: (1) the existence of a bindirmpitact or agreement; (2) the non-breaching party

performed its contractual obligations; (3) the other party failed to fulfill its contractual obligati

without legal excuse; and (4) the non-breachingypsutfered damages as a result of the breagh.

Garofalo v. Chicago Title Ins. Cdl04 Ohio App. 3d 95, 108 (Ohio @tpp. 1995). To clear the first
hurdle of establishing the existence of a bindiagtact, the parties must be in privity -- without
privity, Ohio does not recognize, andshe remedy for, a contract actioMahalsky v. Salem Tool
Co, 461 F.2d 581, 584 (6th Cir. 1973tated more simply, a contract is only binding on those w
are parties to itWaterfield Mortg. v. Buckeye State Mut. Ins.,@894 WL 527594, at *2 (Ohio Ct.

App. 1994) (citingDelly v. Lehtonen21 Ohio App. 3d 90, *90 (Ohio Ct. App. 1984)).

Here, the insurance contracts were betweeprgan Family and the various LLCs that wer¢

the legal owners of the different properties (Oda. 45, Ex. A). Sobh does not dispute that the LLOs

were, in fact, the legal ownes$the properties (Doc. No. 57, p. 1@hd there were no other binding
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contracts between Sobh in his individual capacity and American Family. Should this Gourt

nonetheless “look through” the LLCs and find that Sobh, as the sole member of the LLCs,
contractual relationship with American Family aliag him to pursue this lawsuit? To answer thi

guestion, this Court is guided by Ohio’s genexaporation and limited liability company statutes

nad ¢




Ohio’s general corporation law is found at O.R.C. § 170&t0deq.while Ohio’s limited
liability company statute is found at O.R.C. § 170%0%eq LLCs are a relatively new form of
business organization that attempt to provide its members the limited liability protection |of a
corporation, and tax advantages of an unincorporated entity, while avoiding the complexity and

double taxation disadvantages that come with forming a corpor&em.e.gMarybeth Boskolhe

Best of Both Worlds: The Limited Liability CompaBg Ohio St. L.J. 175, 175-77 (1993). Whilg
the respective Ohio corporation and LLC statagtebrace these distinctions, this Court focuses ¢n
several of the very basic provisions of the stattagBustrate tle similarities in the legal rights of
corporations and LLCs.

Section 1701.13 describes the powers and authority of a corporation, including:

(A) A corporation may suend be sued. . . . (F) In carrying out the purposes stated in
its articles and subject to limitations prescribed by law or in its articles, a corporation
may: (1) Purchase or otherwise acquiresell . . . and dispose of property . . . (2)
Make contracts . . . (6) Borrow money . . . and secure any of its obligations by
mortgage, pledge, or deed of trust of all or any of its property, and guarantee or secure
obligations of any person.

In almost parallel fashion, Section 1705.03 gives &MZtually identical authority. For example:

(A) A limited liability companymay sue and be sued. . . . (C) In carrying out the
purposes stated in its articles of organization or operating agreement and subject to
limitations prescribed by law or in its articles of organization or its operating
agreement, a limited liability company may albof the following: (1) Purchase or
otherwise acquire . . . sell . . . and disposproperty . . . (2) Make contracts; . . . (7)
Borrow money; (8) Issue, sell, and pledge its notes, bonds, and other evidences of
indebtedness; (9) Secure any of its obligyadi by mortgage, pledge, or deed of trust

of all or any of its property; (10) Guarantee or secure obligations of any person . . .

Considering the similarity of these two Iégatities -- providing liability protection for its
members, and nearly identical authority for the entities to enter contracts andcatmsae sued in

their own right -- this Court looks to see how Olaw treats sole shareholder corporations on the
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similar question of whether a sole shareholdercorporation would have the right to bring a breac
of contract action in his own name.

Again, Ohio law is clear -- a claimed injury to a corporation in Ohio must be brought by the
corporation itself or in théorm of a derivative actionGerber v. Gariepy28 F.3d 1213, at *3 (6th
Cir. 1994) (unpublished table opinion) (citiAgair v. Wozniak492 N.E.2d 426, 429 (Ohio 1986)).
“[A]n action to redress injuries to a corporation cannot be maintaindxy a stockholder in his own
name. . . . The general rule is applicable in cases where the individual is the sole stockhglder.

Canderm Pharmacal v. Elder Pharmaceutica62 F.2d 597, 602—-03 (6th Cir. 1988) (citation

Ul

omitted).

This Court sees no reason to depart from tHeswith respect to a gmmember of an LLC.
Sobh cannot have it both ways. Sobh utilized thi®ua LLC entities to own the various properties,
benefitting from the liability and tax advantagétowever, by attempting to pursue these breach pf
contract actions in his own name, instead of onlbehtne LLCs, Sobh runs afoul of the requirement
that he must personally be in privity with Armean Family and obscures the proper accounting of the
LLCs assets. Any recovery for the breach of amttis an asset of the LLC, not Sobh. It would be
wrong to allow Sobh to rely on the protectiongted LLC entities only when it suits him. He does$
not get to choose. This Coumdis that Sobh is not a proper pastaintiff in the breach of contract
action against American Family and American Family is entitled to summary judgment.

American Family is also entitled to summary judgment on the alleged fraudulent acfs of
Defendant Guadarrama.

Sobh is correct that O.R.€.3929.27 states: “A person who solicits insurance and procures

the application therefor shall be consideredtes agent of the party, company, or associatign




thereafter issuing a policy upon such applicaticaar@newal thereof, despite any contrary provisior
in the application or policy.” However, that statute does not automatically make American Fa
liable for Guadarrama’s alleged fraud. Ohio cohdisl that the statute does not completely repla
basic common law principles of agency, but merelyiftes that acts of amgent within the scope of

his agency will be binding on his princip&lamon’s Missouri, Inc. v. Davi$3 Ohio St. 3d 605, 609

(Ohio 1992). The statute thereforena determinative of the scopethie agent’s authority and this
Court must consider whether the alleged acts were, or were not, within the scope of Guadar
authority. See Elkins v. American Int'l Special Lines Ins.,6@1 F. Supp. 2d 752, 766 (S.D. Ohig
2009).

Here, Sobh claims that Guadarrama, as an independent agent of American Family, fraudt
stole the insurance premiums paid to Guadaaranstead of passing those payments along
American Family, thus causing the downstreancelation of the policies and American Family’s
eventual failure to cover damages to the priogpe Doc. No. 46, p. 17). Based on these claims,
reasonable jury could conclude that Guadarraasacting within the propscope of his duties as
an insurance agent for American Family. Sol@spnts no evidence that American Family knew
and ratified Guadarrama’s alleged theft of the insurance premieesDavis v. Mutual Life Ins. Co.

of New York6 F.3d 367, 374—75 (6th Cir. 1993) (statamginsurance company is bound by acts ¢

its agents even it the acts exceed their authdritye company ratified such actions). The recoid

reveals American Family followed its normal praetof notifying the insured LLCs that the policies
at issue were cancelled (Doc. No. 45, Ex. A3)atThe causal chain@posed by Plaintiff does not

link American Family to support a breach of contract claim.

Furthermore, courts have found insurance tgkable for premiums due and owing by the

insured where the method of payment was undé@gancy billing” approach where the insured pai
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the monthly premiums to the agent anddgent remitted the premium to the insuk&gritage Mut.
Ins. Co. v. Cletzer & Assocs. Ins. Agency,, Ih896 WL 199532, at *2—-3 (GiiCt. App. 1996). As
Sobh admits, some of the premium payments were made to Guadarrama with the intent they
remitted to American Family (Doc. No. 57, p. 12)sHdroper path to recovery is against Guadarrama
-- against whom this Court has already entered a default judgment (Doc. Nos. 34, 36).
CONCLUSION

For the above reasons, Defendant American Family Insurance’s Motion for Summary
Judgment is granted.

IT IS SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

December 21, 2010




