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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Matthew Thomas Mcgrath, Case No. 3:09 CV 1686
Plaintiff, MEMORANDUM OPINION
AND ORDER
_VS_
JUDGE JACK ZOUHARY

Maggie Beightler, et al.,

Defendants.

INTRODUCTION
Pro sePlaintiff Matthew Mcgrath, a prisoner in state custody, filed an Amended Complaint
(“Complaint”) seeking damages from Defendants, employees of the Marion Correctional Institpition
(MCI), under 42 U.S.C. 88 1983, 1985, and 1986 and several state causes of action (Doc. No. 29
Plaintiff claims he was subjectéal cruel and unusual punishment by Defendants in violation of {he
Eighth Amendment and the Ohio Constitution.
Defendants Maggie Beightler, the WarderMgl, Mr. Fox, MCI Operations Manager, and
Andy Parker, a male nurse, filed a Motion to Dismiss, pursuant to Federal Civil Rule 12(b)(6), for
failure to state a claim (Doc.dN19). Plaintiff filed an Opposan (Doc. No. 20). Also pending are
Plaintiff's Motion for Default Judgment (Doc.d\N38) with Defendants’ Opposition (Doc. No. 42)
Plaintiff's unopposed Motion for Appointment obGnsel (Doc. No. 39); Defendants’ Motion to Stay

Discovery (Doc. No. 50); and Plaintiff's Motion to Strike Objection (Doc. No. 51).
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The case was referred to Magistrate Judge Vernelis Armstrong for a Report
Recommendation (R&R) which recommends the Caemly the Motion to Dismiss, deny the Motion
for Default Judgment, and hold in abeyance thé&dador Appointment ofCounsel (Doc. No. 43).

Defendant filed an Objection (Doc. No. 47) to the R&R.

In accordance wittHill v. Duriron Co. 656 F.2d 1208 (6th Cir. 1981) and 28 U.S.Q.

§ 636(b)(1)(B) & (C), this Court has reviewed the Magistrate’s findiiggsovo For the reasons set

forth below, this Court declines to adopt the Magite’s recommendations in part. This Court finds

and

it appropriate to grant the Motion to Dismiss and the remaining Motions are each denied as moot.

BACKGROUND

This Court recited the factual backgroundtbis case in a previous Order dismissing

Defendant Ohio Department of Rehabilitation &udrection from the action (Doc. No. 10, p. 1-2)

Briefly, Plaintiff, then an inmi@ at MCI, was punched in the jaw by a fellow inmate on a Friday

afternoon. Plaintiff was taken to the MCI medidapartment and evaluateBelieving his jaw had

been broken, Plaintiff requested an immediateyxb@ataken. Andy Parker, the MCI nurse treating

Plaintiff, explained that no x-ray technician veasilable and that Petitioner would be placed on tf
list to be x-rayed on Monday. Piff was given Tylenol for paiand was placed in segregation fo

the weekend. During the weekeBefendants Beightler and Fox checked on Plaintiff, who reques

immediate transfer to a hospital. Plaintiff wakl he would be x-rayed on Monday. An x-ray on

Monday revealed that Plaintiff had a fracturea.jé&urgery was performed successfully on Tuesd

evening.
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Plaintiffs Complaint generally states four grounds for relief:

. Cruel and unusual punishment iolation of 42 U.SC. §§ 1983, 1985, and
1986;

Cruel and unusual punishment in violation of the Ohio Constitution;

Dereliction of duties and interference Vithintiff's civil rights in violation
of R.C. 88 2921.44 and 2921.45; and,

. Intentional infliction of emotional distress.
STANDARD OF REVIEW

When deciding a motion to dismiss under Fedenal Rule 12(b)(6), the function of the court
is to test the legal sufficiency of the complaiin.scrutinizing a complaint, the court is required t
accept the allegations stated in the complaint askhgépn v. King & Spaldingd67 U.S. 69, 73
(1984), while viewing the complaint in ght most favorable to the plaintifécheuer v. Rhode$16
U.S. 232, 236 (1974Westlake v. Luca®37 F.2d 857, 858 (6th Cir. 1976).

Although a complaint need not contain “detailed factual allegations,” it does require more
“labels and conclusions” or “a formulaic rec¢ite of the elements of a cause of actiddell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007). Thus, a complaint survives a motion to dismiss
“contain[s] sufficient factual matter, accepted as ttoistate a claim to reli¢hat is plausible on its
face.” Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009). And “f@im has facial plausibility when
the plaintiff pleads factual content that allows ttourt to draw the reasonable inference that t
defendant is liable for the misconduct allegeHiénsley Mfg. v. ProPride, Inc579 F.3d 603, 609
(6th Cir. 2009) (quotindgbal, 129 S. Ct. at 1949). This stand&od Rule 12(b)(6) applies to “all

civil actions.” Id. at n.4 (internal quotation omitted).
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Under Federal Civil Rule 10(c), “a copy of a writteatrument that is an exhibit to a pleading

is a part of the pleading for glurposes.” In considering a motion to dismiss for failure to state

claim, a district court is limited to facts statedthe complaint or in documents attached to th
complaint or incorporated into the complaint by refereri€att v. Titan Acquisitions, Ltd133 F.
Supp. 2d 632, 637 (M.D. Tenn. 2000) (citikgamer v. Time Warner, Inc937 F.2d 767, 773 (2nd
Cir. 1991). Documents attached to a motion to distfare considered pavt the pleadings if they
are referred to in the plaintiff's complaiad are central to the plaintiff's claimJackson v. City of
Columbus 194 F.3d 737, 745 (6th Cir. 1999).

A complaint filedpro seis “to be liberally construed Estelle v. Gamble429 U.S. 97, 106
(1976), and “gro secomplaint, however inartfully pleaded, must be held to less stringent stand
than formal pleadings drafted by lawyerErfickson v. Pardus51 U.S. 89, 94 (2007) (citirigstelle
429 U.S. at 106) (internal quotation marks omitted).

ANALYSIS
Delay of Medical Treatment

Generally, the Eighth Amendment “forbids jpmsofficials from ‘unneessarily and wantonly
inflicting pain’ on an inmate by acting with ‘deébate indifference’ toward the inmate’s seriou
medial needs.Blackmore v. Kalamazoo Cnty390 F.3d 890, 895 (6th Cir. 2004) (quotiastelle
429 U.S. at 104). A prison officialdeliberate indifference violes a prisoner’s Eighth Amendment
right when “the indifference is méested by prison doctors in their response to the prisoner’s ne
or by . . . intentionally denying or delaying ass¢o medical care” for a serious medical neleld.
In considering claims of delibemtndifference, the court must be mindful of the wide discretiq

allowed prison medical officials in their treatment of prisoners under their GaeWestlake v.
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Lucas 537 F.2d 857, 860 (6th Cir. 1976) (citiRgzke v. Shappelld68 F.2d 1072, 1076 (6th Cir.
1972)). As a result of this latitude, “[w]here aspner has received some medical attention and the
dispute is over the adequacy of the treatmentré&deurts are generally reluctant to second guess
medical judgments and to constitutionalt@ims which sound in state tort lavCarter v. Prasad
2009 WL 349355, *2 (E.D. Mich. 2009) (quotingestlake537 F.2d at 860).

The test for “deliberate indifference” inmmgng or delaying medical care contains both an
objective and subjective componeritarmer v. Brennan511 U.S. 825, 834 (1994INapier v.
Madison Cnty.238 F.3d 739, 742 (6th Cir. 2001). Both magst for an Eighth Amendment claim
to prevail.

The objective component requires the existesica “sufficiently serious” medical need.
Farmer, 511 U.S. at 834. As the Supreme Court explain€@rmer, “[tjhe inmate must show that
he is incarcerated under conditions posing a substantial risk of serious lthridvhen medical
treatment has been delayed, as opposed to démeeahjective component of a “sufficiently serious]
medical need has been further defined by the &lkttuit. Following the First, Third, and Eleventh
Circuits, the court ilNapierstated that “[a]n innta who complains that delay in medical treatment
rose to a constitutional violation must place verifying medical evidence in the record to establigh the
detrimental effect of the delay medical treatment to succeed\apier, 238 F.3d at 742 (quoting

Hill v. Dekalb Reg’l Youth Det. Ctr40 F.3d 1176, 1188 (11th Cir. 1994)).
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The subjective component requires the plaintiffhow that the prison official possessed
sufficiently culpable state ahind in denying medical careMiller v. Calhoun Cty,.408 F.3d 803,
813 (6th. Cir. 2005). In order to make this shagyithe plaintiff must “allege facts which, if true,

would show that the official being sued subjectvatrceived facts from which to infer substantia|l




risk to the prisoner, that he or she did in fact dilasvinference, and that he or she then disregarded
that risk.” Guerrero v. Corrections Corp. of An2010 WL 2991535, *7 (N.DOhio 2010) (citing

Comstock v. McCrary273 F.3d 693, 703 (6th Cir. 2001)). The fact that a prisoner might disagree

with the course of treatment or that treatmaight be negligently administered by prison medica
personnel does notrise to a constitutional violatd@mnings v. Al-Dabagl275 F. Supp. 2d 863, 870
(E.D. Mich. 2003) (citingEstelle 429 U.S. at 105-06).
Objective Component -- “Sufficiently Serious” Medical Need

The crux of Plaintiff's clan under 42 U.S.C. 88 1983, 1985, and 1986 is that he was forced
to wait in “excruciating pain” from Friday to Monday for an x-ray on his jaw. In his Oppositipn,
Plaintiff states “I had to wait,” that one statent tells it all.” (DocNo. 20, p. 5) (punctuation
modified from original). Attached to the Colamt are his medical records from the MCI medical
center and the Ohio State University (OSU) hospBalsed on these recor@aintiff likely endured
some discomfort and did wait over the weekend for an x-ray. Nonetheless, the Complaint fails tc
plead any facts that establish, pursuamMiapier, “detrimental effect” from the wait.

First, the medical records Plaintiff attachiedthe Complaint do not support his claim that
Defendants’ delay had a detrimental effect on EfailNeither the MCIl medical records nor the OSU
hospital records attached to, and referencethanComplaint include any mention of Plaintiff's
“excruciating pain” or any indication that Plaifiitiequested or was provided any pain medicatign
other than Tylenol (Doc. No. 29, 11 12, 16, pp. 15-T¥fendant Parker, the nurse who originally

treated Plaintiff in the MCI medical facility, notactut in Plaintiff's mouth, a small cut on his elbow
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and an abrasion near his knee. Plaintiff wasrgidenol for pain and water/peroxide mouth rins




(Doc. No. 29, p. 17). On Monday, the OSU hosptakergency assessment notes that Plaintiff
treatment consisted only of ice to the jaw and Tylenol.

Second, the facts in the OSU hosigiReferral for Continuity Patiet of Care” attached to the
Complaint refute any suggestion that delaying treatinad a detrimental effect. While Plaintiff was

x-rayed at some point on Monday, revealing biheken jaw, the treatinghysicians at the OSU

hospital did not perform surgery on Plaintiffawv until Tuesday evening (Doc. No. 29, p. 15)

Certainly the “delay” in taking Plaintiff to the haal for an x-ray is not actionable when the OSL
hospital physicians waited yet another full day before performing the surgery.

Third, theNapier case, from which the objective standard is quoted, is instructive.
plaintiff in Napierwas an arrestee claiming Section 1983 violations for cruel and unusual punishr
Napier suffered from complete kidney failaed required dialysis every Monday, Wednesday, a
Friday. Napier was arrested aifhursday and was preventeahfrattending his normally scheduled
dialysis on Friday despite prison officials’ knowledge of his appointment. Napier even claimed

at one point during his incarceration, prison officittiseatened to chain him to the wall in the ‘drunk

tank’ if he did not quit knocking on the glass of th# icean attempt to alert someone of his need o

receive medical attention.Napier, 238 F.3d at 741.
The court in Napier granted summary judgnterdefendant prison officials, explaining thaf

because Napier did not offer any medical evidenaeht suffered a detrimental effect from bein

kept from his scheduled dialysis, the alleged tefion of medical care was not sufficiently serioug.
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Id. at 743. While the court also considered Napier’'s voluntary choices to skip other dialysis

appointments before and after his incarceration, the court reasoned that because Napier cg

pinpoint any medical detriment from missing Bv&ay appointment, summary judgment was prope

uld r
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Here, the Complaint and attached medical rexenahilarly fail to contain sufficient factual

support identifying any medical detriment for the weekend delay in treatment. Moreover, Defendants

here, unlike defendants Nepier, did provide successful treatmdaot Plaintiff's injury, albeit on a

timeline that was not according to Plaintiff’'s desi schedule. He was promptly evaluated by th

e

prison medical staff, given pain medication, and scheduled for the next available x-ray time. [Once

x-rayed, the hospital physicians themselves rbtl perform surgery for yet another day. Th

Complaint does not allege the delay in receivingktnagy caused any other detriment. If a one dgy

delay of treatment for a condition as seri@ss complete kidney failure was not sufficiently
detrimental to plaintiff inNapier, the facts pled by this Complaido not give rise to a “facially
plausible” cause of action.

Accordingly, examining the facts as presentethenComplaint, mindful of the standard of

review and the objective standard for deliberatifierence, Plaintiff has not “place[d] verifying
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medical evidence in the recorddstablish the detrimental effect of the delay in medical treatmept”

necessary to state a cause of action for cruel and unusual punishapigr, 238 F.3d at 742.

Subjective Component -- “Sufficiently Culpable” State of Mind

Similarly, a liberal reading of the facts presented in the Complaint does not supp¢rt a

reasonable inference that Defendants had acgarifly culpable state of mind for deliberate
indifference. In fact, the Complaint underminesdaigse of action in light dhe standards set forth

above.

The first three claims in the Complaint state Defendants “negligently failed” or “refusefl to

take the necessary steps” to prevent Plaintiff siagiDoc. No. 29, 1 22). keever, neither of these

gives rise to deliberate indifference. As nabdve, negligent medical treatment does not equats

to




a cause of action for cruel and unusual punishméfif]reatment [that] might be negligently
administered by prison medical personnel dusgise to a constitutional violationJennings275
F. Supp. 2d at 870. Also, it is undisputed Defersldid not refuse to provide necessary medic
treatment.

Further, the Complaint does not allege Defernslgubjectively perceived facts from which
to infer substantial risk of serious harm to Pii#inDefendant Parker, the initial medical professiong
to treat Plaintiff, came to the exact opposite conclusion as noted by his Medical Exam Report at

to the Complaint (Doc. No. 29, p 17). Parker tre&tdhtiff, gave him Tylenol for pain, and deemeg

Plaintiff medically cleared to be “ReleasedHousing Unit” pending the x-ray to be taken omn

Monday. Id. These are not facts that can be construed, even liberally, to indicate a subjg
perception by Defendant Parker that Plaintiffs at substantial risk of serious harm.
Similarly, Defendants Beightler and Fox visitédintiff over the weekend and, based on the

actions and statements, did not pered?laintiff to be in any substantial risk of harm. As recountg

in the Complaint, Defendant Fox considered amah thiscarded the possibility that Plaintiff was gt

substantial risk, stating, “if your jaw was broken, ysuldn’t be able to speak right now.” (Doc. No

29, 14). Defendant Beightler, after speaking ViAtaintiff, appears to have come to the sam
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conclusion, indicating that an x-rasould be taken when an x-ray technician was available. This {oo

does not support an inference that Defendant Bleigiormed a subjective opinion that Plaintiff wag
at substantial risk of harm.

Instead, the plain facts of the Complaint shibvat Defendants did take the actions the
subjectively believed were necessary given the natupéaintiff's injuries Plaintiff was promptly

taken to the OSU hospital on Monday morning asipsed by Defendants Parker and Beightler (Do

)




No. 29, 13, 14) . The OSU Emergency Assessmethait to the Complaint verifies that Plaintiff
was indeed transferred to the hospital fokaay at 9:45 on Monday nmoing (Doc. No. 29, p. 18),

followed by surgery a day later.

D

Accordingly, Plaintiff has pled facts that f2adants were aware of his injury, but nowher

174

has he pled facts indicating Defendants possefse subjective belief required for deliberatg
indifference.
Remaining Claims

Plaintiff's remaining state lawaims for violations of his Ohiconstitutional rights, violations
of his Ohio statutory rights, and@ntional infliction of emotion distress are dismissed in light of the
denial of Plaintiff's federal claimsA district court may decline to exercise supplemental jurisdictipn
over a state law claim if the court has dismisakdhe federal claimsver which it has original
jurisdiction. 28 U.S.C. 8§ 1367(c)(3ee also Pinney Dock & Transp. Co. v. Penn Central Ch8&
F.3d 617, 620 (6th Cir. 1999) (“[D]istti courts have broad discretimrdeciding whether to exercise
supplemental jurisdiction over state law claims.”). As a general rule, if the claims over which a
federal court has original jurisdiction are dismisletbre trial, the state claims should be dismissed
as well.United Mine Workers v. Gibb883 U.S. 715, 726 (1966). This Court sees no reason to depart
from the general rule in this case. Therefore Plaintiff’'s remaining claims are dismissed.
Remaining Motions

Also pending is Plaintiff's Motion for Default Judgment against Defendant Beightler.

Plaintiff has not shown that Defendant Beightles\weoperly served nor has Plaintiff objected to the
Magistrate’s recommendation. After conductinigaovaeview, this Court adopts the Magistrate’s

recommendation to deny Plaintiff's Motion for Default Judgment (Doc. No. 43, p. 5-6).

10




Finally, in light of the dismissal of the Colamt, the remaining motions for Appointment of

Counsel, Stay Discovery, and Strike Objest{Doc. Nos. 39, 50, 51) are denied as moot.
CONCLUSION

Defendants’ Motion to Dismiss is granted; Rtdf's Motion for Default Judgment is denied;
and the remaining Motions (Appointment of Coun&thy Discovery, and Strike Objection) arg
denied as moot.

IT IS SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

September 13, 2010
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