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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Pedro A. Pefia, : Case No. 3:10 CV 00344
Plaintiff,
V.
City of Toledo,et. al, : MEMORANDUM DECISION
AND ORDER
Defendants.

The parties in this action, filed pursuant to 45UC. § 1983, have agreed to have the undersigned
Magistrate Judge conduct all proceedings and order the entry of a final judgment. Pending are Defendants’
Motion for Summary Judgment, Plaintiff’'s Oppositiamd Defendants’ Reply @ket Nos. 34, 37 & 38).

For the reasons that follow, the Motion for Summary Judgment is granted.
I. JURISDICTION

When a Section 1983 claim alleges a constitutioimddtion, Title 42 U. SC. § 1343(3) provides

that original jurisdiction lies in the federal distrocturt to redress any deprii@ under color of state law.

This Court has jurisdiction to redress Plaintiff'aiahs of violation of his constitutional rights by Toledo
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and University of Toledo Police Officers.
Il. THE PARTIES.

Plaintiff was a resident of Adrian Michigan (Docket No. 1,  3).

Defendant City of Toledo Police Department (TPD) is a municipal corporation and its duties
include enforcing the laws designated in the Toledo Municipal Code (Docket No. 1, T 4)

Defendants Todd Miller and Todd Babcock wpadice officers employed by TPD (Docket No.

1, 1 6).

Defendant Dan Protzman was a Universityrofledo Police (UTPD) Officer working under the
control and supervision of a joint TPD and UTPD unit assigned to patrol the University of Toledo campus
and surrounding neighborhoods. He was dismissadpasty on May 14, 2010 (Docket No. 1, { 7 and
Docket No. 21).

Defendant UTPD is responsible for enforcinglives on the University of Toledo and Scott Park
Campuses. Defendant UTPD was terminatesi@aty on May 14, 2010 (Docket No. 1, 5 and Docket
No. 21).

Ill. FACTUAL BACKGROUND.

The Omni, a night club located on Bancroft Stiedtoledo, Ohio, is in close proximity to the UT

campus neighborhood. For afee, the club providgttens with individual suites with amenities such

as full bottle service, a waitress and parkillgww.omnimidwest.com.

Plaintiff testified that on Febrmya14, 2009, he, his two brothers Carlos Peia and Alex Pefa, and
Josh Sarabia arrived at the Omni at approxiimdi@:30 P. M. (DockeNo. 34, Exhibit 6, pp. 22, 44 of
91). Plaintiff had two drinks frorthe three bottles of liquor provided in his suite (Docket No. 34, Exhibit

6, pp. 26, 33 of 91). Carlos became exceedingly io&d&d and became angry when a patron made an



ethnic slur (Docket No. 34, Exhilt p. 35 of 91). When leaving tbar at approximately 1:55 A.M. on
February 15, 2009, Plaintiff and Jostssted Carlos’ exit from the side door of the Omni. Plaintiff left
Carlos with Josh and Alex while he went td ges truck (Docket No. 34, Exhibit 6, pp. 44-45 of 91).
When he was returning to pick Carlos up, Plaimtdficed that Carlos had been detained and placed in
a police vehicle (Docket No. 34, Exhibit 6, p. 559df). Plaintiff approached the two officers who
appeared to be “chilling” with thetiention of ascertaining why Carlos svarrested and to give them his
brother’s identification (Docket & 34, Exhibit 6, pp. 58, 60 of 91). Bee Plaintiff could reach the
officers detaining Carlos, he was arrested byPDTDan Protzman. Defeant Babcock handcuffed
Plaintiff, searched his pockets, pulled out the ideraiion cards and placed him in the “cop car” (Docket
No. 34, Exhibit 6, pp. 62 of 91, 65 of 91). Plaintiff sueeleased from jail at 6:00 A.M. the following
morning (Docket No. 34, Exhibit 6, p. 81 of 91).

Officer Protzman explained that when imess hours ended on February 15, 2009, he and
Defendant Babcock were sitting in a vehicle parikefont of the Omni (Docket No. 34, Exhibit 2, pp.
7, 10-11 of 38). Defendant Miller wan another vehicle (Docket No. 34, Exhibit 2, p. 11 of 38). Officer
Protzman observed a crowd of approximately fpegsons approach Defendant Miller while he was
arresting Carlos Pefla. The crowd was protesting th& and/or attempting to interact with Carlos Pefa.
Using verbal commands, Officer Protzman inteecito control the crowd while Defendant Babcock
placed Carlos Pefa in the vehicle and remaindteinehicle (Docket N&4, Exhibit 2, pp. 14-18 of 38).
Officer Protzman testified that Plaintiff was intoxiedt He advised Plaintithat he would be arrested
if Plaintiff did not leave. Plainti stepped back and returned in an aggressive “sort of way” (Docket No.
34, Exhibit 2, p. 19 of 38). Officer ®zman testified that Plaintiff kept coming at him, swearing and

refusing to leave. Officer Protzmalaims that he arrested Plaintiff, placed him in handcuffs and escorted



him to the car (Docket No. 34, Exhibit 2, pp. 20, 32 of I33¢fendant Miller prepared the incident report
and signed the complaint against Plaintiff (Dod¥et 34, Exhibit 2, pp. 31 of 38; Docket No. 34, Exhibit
3, pp. 6, 42-43 of 53; Docket No. 37, Exhibit 1, p. 7 of 55).

Defendant Miller's normal practice was to gitthe Omni lot on busy nights (Docket No. 34,
Exhibit 3, p. 22 of 53). On February 15, 2008, he observed Carlos in the parking lot yelling and flailing
his arms. Carlos proceeded to punch a car droitsl so Defendant Miller approached and confronted
him (Docket No. 34, Exhibit 3, pp. 16-18 of 53). Whiteesting Carlos, Defendant Miller noticed at least
five to six persons in the immedésdéirea who were protesting the areasl offering to take Carlos home.
Plaintiff was in this crowd yelling, using profaniyd threatening to take legal action (Docket No. 34,
Exhibit 3, pp. 21, 29 of 53). Defendawiller noticed that Plaintiff was standing next to Officer Protzman
with clenched fists (Docket No. 34, Exhibit 3, pp. 37p883). Officer Protzmaasked Plaintiff to back
up three to four times. Plaintiff refused and OffiBeotzman arrested him (Docket No. 34, Exhibit 3, p.
38).

IV. PROCEDURAL BACKGROUND.

Plaintiff was charged with a fourth degree misdemeanor under Toledo Municipal Code §
509.03(b)(1) which prohibits disorderly conduct while intoxicatdbledo v. Penal85 Ohio App. 3d
645, 646, 924 N. E. 192, 193 (2010). Plaintiff pleaded not guilty and the case proceeded to a jury trial at
the conclusion of which the jury returned a verdict of not guiltly. The jury was dismissed.

The trial judge amended the complaint to the gbaf disorderly conduct, a violation of Toledo
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Chapter 509 of the Toledo Municipal Code addressesddidg conduct and peace disturbances in the City of
Toledo. Under 509.03(b)(1), no person, while voluntarilpxitated, shall do the following: “In a public place or in the
presence of two or more persons, engage in conduct likelydffdysive or to cause inconvenience, annoyance, or alarm to
persons of ordinary sensibilities, whiahneluct the offender, if the offender were not intoxicated, should know is likedy&o h
that effect on others”._ Www.amlegal.com




Municipal Code § 509.03(a)(2), a minor misdemeadriound Plaintiff guilty of the amended charges and
imposed a fine of $150 and court costs. PHifiiéd a motion to vacate the guilty verdidd. The court
never ruled on the motion and Plaintiff appealedctineviction and sentence to the Court of Appeals of
Ohio for the Sixth District.Id. The Court of Appeals found thatdtiff was prejudiced because the
lower court improperly convicted him of disordedgnduct which was not a lessor included offense of
disorderly conduct intoxicatiorid. at 647, 925 N. E. 2d at 194. The conviction was vacated and the case
was remanded to the Toledo Municipal Court to goiggment consistent with the jury’s verdidt. at
648, 925 N. E. 2d at 195. On February 16, 2010, Plafit¢iff a claim in federal court pursuant to 42 U.
S. C. 8 1983 in which he seeks compensatad/ @unitive damages. All Defendants seek summary
judgment. The parties presented oral arguments on August 4, 2011.

V. MOTION FOR SUMMARY JUDGMENT STANDARD OF REVIEW .

Summary judgment must be entered “againstry peho fails to make a showing sufficient to
establish the existence of an element essentiaht@#rty's case, and on which that party will bear the
burden of proof at trial.’Averill v. Gleaner Life Insurance Socie626 F. Supp.2d 756, 761 (N. D. Ohio
2009 ¢iting Celotex Corporation v. Catrett06 S. Ct. 2548, 2552 (1986)). The moving party always
bears the initial responsibility of informing the distrcourt of the basis for its motion, and identifying
those portions of the record that demonstrataktisence of a genuine issue of material fédtt(citing
Celotex 106 S. Ct. at 2552-2553). The den shifts to the nonmoving pamho “must set forth specific

facts showing that there is a genuine issue for tridl.(citing Anderson v. Liberty Lobby, Incorporated,
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Under Section 509.03(a)(3) of the Toledo Munici@alde, no person shall recklessly cause inconvenience,
annoyance, or alarm to another; by insulting, taunting, or challenging another, under circumstances in which that conduct is
likely to provoke a violent responsgVww.amlegal.com




106 S. Ct. 2505, 2511 (198@)upotingFeD. R.CIv. P. 56(e)).

Once the burden of production shifts, the ypapposing summary judgent cannot rest on its
pleadings or merely reassert its previous allegatitthslt is insufficient “simpy [to] show that there is
some metaphysical doubt as to the material fadts.(citing Matsushita Electric Industrial Company v.
Zenith Radio Corporationl06 S. Ct. 1348, 1355 (1986)). Ratteu)e 56(e) “requires the nonmoving
party to go beyond the [unverified] pleadings” and preseme type of concrete evidentiary material in
support of its positionld. (citing Celotex, supral06 S. Ct. at 2553).

In deciding the motion for summary judgmetite evidence of the non-moving party will be
believed as true, all doubts will be resolvedfamor of the non-moving party, all evidence will be
construed in the light most favorable to the non-mgwiarty, and all inferences will be drawn in the non-

moving party's favorld. (citing Eastman Kodak Company v. Image Technical Services, Incorporated,

112 S. Ct. 2072, 2076-2077 (1992)). Summary judgment shall be rendered only if the pleadings,

depositions, answers to interrogatories, and admissiofike, together with th affidavits, if any, show

there is no genuine issue as to any material facts and that the moving party is entitled to judgment as a

matter of law. Id. (citing Celotex, supral06 S. Ct. 2552).
VI. POSITION OF THE PARTIES.

In the Complaint, Plaintiff presents five claims:

1. Plaintiff has a prima facie case for malicious prosecution as there was no probable cause
for his arrest and Defendants acted out of malice, hatred and ill will.

2. Defendants abused their authority and subjected Plaintiff to arrest for false charges.

3. Defendants deprived Plaintiff of Hiberty without lawful justification.

4. Plaintiff was deprived of the rights, piteges and immunities secured by the United States
Constitution.

5. Liability attaches to Defendant TPD for the malicious acts of Defendants Miller and
Babcock.

In the Motion for Summary Judgment, all Defentdaargue that they are entitled to judgment as



a matter of law for the reason that:

There is no cognizable malicious prosecution claim.

The Sixth Circuit has not recognized a federal-based claim for abuse of process.
There was probable cause to arrest Plaisniffiis false arrest claim must be dismissed.
The fourth claim is redundant as it reasserts the previously stated claims for redress.
Vicarious liability does not attach to Defendant TPD under a Section 1983 analysis.

akrwbdE

VII. SECTION 1983STANDARD.

The purpose of Section 1983 is to deter state actors from using the badge of their authority to
deprive individuals of their federally guaranteed rigind to provide relief to victims if such deterrence
fails. Lausin ex rel. Lausin v. Bishk627 F. Supp.2d 610, 625 (N. D. Ohio 20148 Wyatt v. Cold.12
S.Ct. 1827 (1992)). Section 1983 alaloes not create substantive rights; rather, itis a vehicle by which
plaintiffs can assert claims based upodefal rights created by other statutdd. (see Blessing v.
Freestone117 S.Ct. 1353, 1359 (1997)).

When establishing liability under Section 1983, a plaintiff must show that the officials, acting
under color of state law, caused the deprivation of a federal liylat.625-626%ee Kentucky v. Graham
105 S.Ct. 3099, 3105 (198%)iting Monroe v. PapeB1 S.Ct. 473 (1961)). In other words, the terms of
Section 1983 demand only two allegations: (1) thatragpedeprived the plaintiff of a federal right,
constitutional or statutory; and (2) that the peraoted under color of state law when depriving the
plaintiff of the federal right.ld. (see Gomez v. Toledb00 S.Ct. 1920, 1923 (1980)). If either element
is missing, then a Section 1983 claim has not been pledde@ee Christy v. Randle®32 F.2d 502,

504 (8" Cir. 1991)). A municipality may be held liable pursuant to 42 U.S.C. § 1983 if the municipality
itself caused the constitutional deprivatidd. (see Monell v. Department of Social Servi@&sS.Ct.
2018, 2035 (1978).

VIIl. ANALYSIS.



1. THE CITY OF TOLEDO POLICE DEPARTMENT .

Plaintiff alleges that liability attaches to TR@ the acts of its employees, Defendants Miller and
Babcock. Defendants contend that vicarious liabdligs not attach to Defendant TPD through Section
1983.

A municipal police department is nsti juris and suits against such entities are construed as
brought against the municipality itself, because a judgment against a municipal police departmentimposes
liability on the municipality.Renz v. Willard Police Departme2010 WL 3789563, * (N. D. Ohio 2010)
(see, e.g., Harris v. Suttph83 Ohio App.3d 616, 918 N.E.2d 181 (2009)). Accordingly, the causes of
action against Defendant TPD are dismissed as it is incapable of being sued.

2. MALICIOUS PROSECUTION CLAIM AGAINST DEFENDANTS BABCOCK AND MILLER .

Plaintiff claims that Defendants Miller and Babcock arrested him, without probable cause, falsified
the arrest reports and gave false testimony agaimst Riaintiff's argues thairoffering false testimony
supports a presumption that the prosecution was itestitmith malice. Plaintiff argues further that an
arrest without probable cause is a violation offibarth Amendment. Defendants contend that there is
no cognizable malicious prosecution claim.

a. MALICIOUS PROSECUTION STANDARD.

A separate constitutionally cognizable claim of malicious prosecution under the Fourth
Amendment, which “encompasses wrongful invesdtan, prosecution, conviction, and incarceration is
recognized by the Sixth Cinit Court of Appeals.Sykes v. Andersof25 F.3d 294, 308 {6Cir. 2010)
(citing Barnes v. Wright449 F.3d 709, 715-16{&ir. 2006) (internal quotation marks omitted)). The
‘tort of malicious prosecution’ provides a remédythe wrongful institution of legal procesdd. (citing
Wallace v. Katp127 S.Ct. 1091, 1096 (2007) (internal quotation marks omitted)).

To succeed on a malicious prosecution claim uSaetion 1983 when the claim is premised on
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a violation of the Fourth Amendmentphintiff must prove four elementdd. First, the plaintiff must
show that a criminal prosecution was initiated agathe plaintiff and that the defendant “ma[d]e,
influence[d], or participate[dh the decision to prosecuteld. (citing Fox v. DeSoto489 F.3d 227, 237
(6™ Cir. 2007);see also McKinley v. City of MansfiekD4 F.3d 418, 444 {&Cir. 2005);Darrah v. City

of Oak Park 255 F.3d 301, 312 {&Cir. 2001);Skousen v. Brighton High Schp805 F.3d 520, 529 {6

Cir. 2002)). The meaning of the term “participdtetiould be construed within the context of tort
causation principlesld. at 309 fn. 5. Its meaning is akin to “aidedd’. To be liable for “participating”

in the decision to prosecute, the officer must padieipn a way that aids in the decision, as opposed to
passively or neutrally participatindd.

Second, because a Section 1983 claim is premised on the violation of a constitutional right, the
plaintiff must show that there was a lack of probable cause for the criminal prosedditi@iting Fox
489 F.3d at 23Woytickyv. Village of Timberake, Ohi@d12 F.3d 669, 675 {6Cir. 2005)). “Probable
cause is defined as reasonablaumds for belief, supported by less thmima facie proof but more than
mere suspicion.ld. (citing United States v. McClaid44 F.3d 556, 562 {6Cir. 2005) (uoting United
States v. Ferguso® F.3d 385, 392 {6Cir. 1993) (en banc)).

“Probable cause determinations involve an exation of all facts andircumstances within an
officer's knowledge at the time of an arresgardenhire v. Schubgr205 F. 3d 303, 314 {&Cir. 2000)
(See Estate of Dietrich Burrows 167 F.3d 1007, 1012(&ir. 1999)). To determine whether an officer
had probable cause to arrest, the court must consider the totality of the circumstances and whether the
“facts and circumstances” of whiclketbfficer had knowledge at the momehthe arrest were “sufficient
to warrant a prudent person ... in believing ... thad"skized individual “ha[d] committed ... an offense.”
Id. (citing Hinchman v. Mooreg312 F.3d 198, 204 {&ir. 2002) (internal quotation marks omitted). “The
belief of guilt must be particularized with respect to the person to be ... seideftiting United States

9



v. Romergp 452 F.3d 610, 616 {6Cir. 2006) (internal quotation marks and alteration omitted). “It is
important to recognize that probable cause may exist despite the fact that no crime actually occurred.”
Garrett v. Fisher Titus Hospital318 F. Supp.2d 562, 574 (N. D. Ohio 20@#jr{g Doty v. MarquisNo.
99 JE 9, 2000 WL 1486582, at *2, 2000 Ohio App. LEX 7, at *6 (Ohio App. 7th Dist. Sept. 22,
2000). One need not even have evidence to ensure a convidtifsiting Deoma v. Shaker Heigh&8
Ohio App.3d 72, 587 N.E.2d 425, 428 (1990i0g Epling v. Pacific Intermountain Express Company
55 Ohio App.2d 59, 379 N.E.2d 239, 241-42 (1977)).

Third, the plaintiff must show that, “as a consate=of a legal proceeding,” the plaintiff suffered
a “deprivation of liberty,” as understood in our RbuAmendment jurisprudence, apart from the initial
seizure.Id. at 308-309 ¢iting Johnson v. Knord77 F.3d 75, 81 (BCir. 2007);see Gregory v. City of
Louisville, 444 F.3d 725, 748-50{&ir. 2006) (discussing the scopie‘Fourth Amendment protections

. beyond an initial seizure,” includingdiatinued detention without probable cause&f); Heck v.

Humphrey 114 S.Ct. 2364, 2371 (1994) (citation omitted).

Fourth, the criminal proceeding must hde=n resolved in the plaintiff's favad (citing Heck
114 S.Ct. at 2371) (“One element that must begyatleand proved in a malicious prosecution action is
termination of the prior criminal proceeding in fawbthe accused.”). A valid arrestis not automatically
attenuated by an acquittaCriss v. City of Kent867 F.2d 259 (6Cir. 1988) (ruling that probable cause
to support a valid arrest is not viga if the suspect is later acquiffedA proceeding is ‘terminated in
favor of the accused’ only when its final dispim$ indicates that the accused is innoce@arrett v.
Fisher Titus Hospital318 F. Supp.2d 562, 574 (N. D. Ohio 200zliig Ash v. Ash72 Ohio St.3d 520,
651 N.E.2d 945, 947 (1995)).

b. APPLICABILITY OF THE FACTS TO THE MALICIOUS PROSECUTION ELEMENTS.

Plaintiff satisfies the first element essential to a claim for malicious prosecution. It is

10



uncontroverted that the decision to prosecute wadgated on Officer Protzman’s arrest of Plaintiff
(Docket No. 34, Exhibit 6, pp. 62-64 of 91). Neitbmfendant Babcock nor Defendant Miller passively
or neutrally participated in the decision to arrBfintift. Defendant Babcock placed Plaintiff in
handcuffs, essentially arresting him and Defendant Miltepared an official report of the incident and
signing the complaint (Docket No. 37, Exhibit 1, mfs5). Defendants Miller and Babcock’s actions
were sufficient to qualify as either an influence roee participation in the decision to prosecute even
though they did not make the ultimate decision.

In the context of the second prong establishing probable cause, Defendants have borne the initial
responsibility of informing the district court ofétbasis for its motion, and identifying those portions of
the record that demonstrate the alogsasf a genuine issue of material fact. Without delving into his intent,
Officer Protzman’s subjective belief w#hat Plaintiff was enraged agettletention of his brother. When
approaching the officers to determine what happenleid torother, Plaintiff continued to advance despite
warnings from Officer Protzmantetreat. As Plaintiff approachedtbfficers, Officer Protzman noticed
that he “reeked” of alcohol, slurred his speech adtdbited red, glassy eyes. Plaintiff used profane
language while approaching the officers at leastewithough he was warned to “move back.” Officer
Protzman presumed that the “onslaught” of people from the bar had been with Petitioner in the bar. The
crowd, coupled with Petitioner’s continued persisteivancement toward the officers despite warnings,
was perceived as a threat to the officers’ saletycket No. 37, Exhibit Ipp. 19-24 of 55, Exhibit 4, pp.
32-36, 55 of 125). Defendant Miller affirmed that wlegrested, Plaintiff continued the tirade, cursing
and objecting loudly to his arrest (Docket No B#hibit 4, pp. 9, 11 of 125; Docket No. 31, Exhibit 4,
p. 64 of 125).

At the third prong, Plaintiff sufferealdeprivation of liberty when arrested. At the fourth and final

11



prong requiring resolution of the criminal proceedingthe defendant’s favor, Plaintiff was acquitted
after a jury trial. The acquittal was affirmed on appeal, thus satisfying the final prong of the malicious
prosecution test.

When the burden shifted, Plaintiff attempted tiisfpahis burden by arguing that there is evidence
in the record that demonstrates that Defendants didavet probable cause to arrest him. First, Plaintiff
claims that during a three-hour period, he consumed three alcoholic beverages; thus, he was not
intoxicated (Docket No. 34, Exhibit 6, pp. 24-26 of 9%gcond, Plaintiff argues that he was arrested for
simply walking toward the vehicle and that Defendants lied when they claimed that Plaintiff advanced
toward them while Defendant Miller was making the streé Carlos Pefia. Plaintiff claims further that
he was in his truck when the arrest was effectuated (Docket No. 37, Exhibit 1, p. 4 of 55). Third,
Defendant exaggerated the size of the group protesting Carlos Pefia’s arrest. There were only three
persons interested in Carlos Pefia’s plight—Plaintiff, Josh Sarabia and Alexander Pefia (Docket No. 34,
Exhibit 6, p. 44 of 91). Fourth, the jury failedfiod Defendants’ testimony edible. Fifth, Alexander
Pefia averred that Plaintiff was arrested for wajkoward the police vehicla which Carlos had been
detained (Docket No. 37, Exhibit 1, p. 2 of 55).

Applying these facts and resolving all doubts miRtiff’s favor, OfficerProtzman and Defendants
Miller and Babcock had reasonably trustworthy faaetd circumstances that were sufficient to warrant
a belief that Plaintiff had or was about to commit an offense in violation of the municipal ordinance.
Plaintiff's assertions do not controvert the gooithféeliefs that Defendants Babcock and Miller had
probable cause to make the arrest and/or institutenal proceedings against Plaintiff. Defendants are
entitled to judgment as a matter of law on Plaintiff's malicious prosecution claim.

3. ABUSE OF PROCESSCLAIM AGAINST DEFENDANTS BABCOCK AND MILLER .

12



Applying these principles, Plaintiff argues tiaéfendants Babcock and Miller abused their
authority and subjected Plaintiff to an arrest dasefalse charges of dis@idly conduct by intoxication.
The institution of the charges against Plaintiff wascipitated by malice and a thirst for police power.

a. ABUSE OF PROCESSSTANDARD..

Abuse of process occurs where someone atteimpishieve through use of the court that which
he is himself powerless to ordéMerswick v. CSX Transp., Incorporai&®2 F. Supp.2d 866, 883 (S. D.
Ohio 2010) ¢iting Robb v. Chagrin Lagoons Yacht Club, Incorporat&sl Ohio St.3d 264, 271, 662
N.E.2d 9, 14 (1996)). Unlike the tort of matias prosecution, which pvides a remedy when a
proceeding is instituted without probable cause, theofabuse of process provides a remedy where a
“legal procedure has been set in motion in prdpen, with probable causand even with ultimate
success, but nevertheless has been perverted to accomplish an ulterior purpose for which it was not
designed.”Id. (citing Yaklevich v. Kemp, Schaeffer & Rowe Co., L,/&.Ohio St.3d 294, 297, 626
N.E.2d 115, 118 (1994%iting PROSSER& KEETON, THELAW OF TORTS897, § 121 (Bed. 1984)). Such
a situation arises when there is an “act or threaauibtorized by the process,aimed at an objective not
legitimate in the use of the process . .Id” at 298, 626 N.E.2d 118i{ing PROSSERat 898).

To establish a claim for abuse of process under @kpa plaintiff must demonstrate that (1) a
legal proceeding has been set in motion in propen nd with probable cause; (2) the proceeding has
been perverted to attempt to accomplish an ultpuopose for which it was ndesigned; and (3) direct
damage has resulted from the wrongful use of procgsbwartz v. City of Conneaut, Oh)09 WL
4730594, *6 (N. D. Ohio 2009titing Magnum Towing & Recovery v. City of Tole#87 Fed. Appx.
442 (8" Cir. 2008) uoting Yaklevich v. Kemp, Schaeffer & Rowe Company, L &8/&hio St.3d 294,
626 N.E.2d 115, 118 (1994ee also Robb v. Chagrin Lagoons Yacht Club, Incorpor&te®hio St.3d
264, 662 N.E.2d 9, 14 (1996) (“[T]he improper purpose usually takes the form of coercion to obtain a
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collateral advantage, not properly involved in thecgeding itself, such as the surrender of property or
the payment of money, by the useldd process as a threat or a club.”) (internal quotation marks omitted)
No liability for abuse of process lies “where the defendant has done nothing more than carry out the
process to its authorized conclusion, even though with bad intentidasswick, supra92 F. Supp. 2d

at 883 €iting Yaklevichsuprg 68 Ohio St.3d at 298 n. 2, 626 N.E.2d at 118).

b. APPLICABILITY OF FACTS TO ABUSE OF PROCESS STANDARD .

Here, there is no dispute that Defendants sefa pgoceeding in motion. However, Plaintiff has
failed to go beyond the unverified pleadings and present some type of concrete evidentiary material that
creates a causal link between the Defendants BaboddsraMiller’s thirst for police power and how the
process was perverted for purposes of quenching tinstt ti o the extent that Plaintiff is alleging an
abuse of process claim, the Magistrate concludestitdt claim must be disssed as the allegation is
conclusory.

4. FALSE ARREST CLAIMS AGAINST DEFENDANTS BABCOCK AND MILLER .

Plaintiff's third claim that he wasubjected to the loss of libextythout lawful justification is a

claim for false arrest. Defendants contend that tsslyprobable cause to arrest so his claim for false

arrest must be dismissed.

a. STANDARD FOR FALSE ARREST.

A claim for false arrest is propehen an individual is arrestedthout legal process or under a
void process Carrasquillo v. City of Clevelan@011 WL 3841995, *5 (N. D. Gt 2011). Claims of
false arrest and false imprisonment require proaihahtentional detention and the unlawfulness of the
intention. O'Brien v. Navarre2011 WL 2712527, *2 (N. D. Ohio 201X)j{ing Frazier v. Clinton County
Sheriff's Office2008 WL 4964322, *22 (2008)). To prevail on adagrest claim, a plaintiff must show
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that defendants “participated in an illegal and unjustifigest, and that [the defendants] lacked probable
cause to do so.Bletz v. Gribble641 F.3d 743, 758 {6Cir. 2011) €iting Walsh v. Taylgr263 Mich.
App. 618, 689 N.W.2d 506, 513 (2004)).

b. APPLICABILITY OF THE FACTS TO THE FALSE ARREST STANDARD .

The essence of the false arrest claim against Defendants Babcock and Miller is that the arrest was
made without probable cause. The Magistrate haa@rdetermined that probable cause existed for the
arrest. Thus, Plaintiff's false arrest claim must fail.

5. DEPRIVATION OF HIS RIGHTS , PRIVILEGES AND IMMUNITIES SECURED UNDER THE UNITED STATES
CONSTITUTION .

Plaintiff's fourth claim against Defendantst®ack and Miller is based upon alleged violations
of “rights, privileges and immunities.” This claim can be interpreted in two ways. First, Plaintiff is
seeking redress under the language of Section 1983: “Every person who, under color of any statute,
ordinance, regulation, custerar usage, of any state subjects any citizen of the United States to the
deprivation of anyights, privileges, or immunitiesecured by the Constitution.” Second, Plaintiff is

asserting a claim under the privileges and immunities clause of the Fourteenth Amendment.

Section 1983 does not create any constitutional riglctgates a right of action for the vindication
of constitutional guarantees found elsewhere. Plaivas not asserted a cognizable claim under Section

1983.

Under the privileges and immunities clause of the Fourteenth Amendment, no person or state shall
make or enforce any law which shall abridge theileges or immunities of citizens of the United States.
The plain language of this clausguées Plaintiff to assert a challenge to a state law or the enforcement

of a state law which allegedly abiged his or her rights to certainypleges and immunities. Plaintiff
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challenges the conduct of certain officials not theaistate law itself. Relief under the privileges and

immunities clause is not cognizable.
6. DEFENDANTS BABCOCK AND MILLER 'S QUALIFIED IMMUNITY CLAIMS

In their Answer, Defendants Babcock and Millexiil that they are entitled to qualified immunity

a. QUALIFIED IMMUNITY UNDER OHIO REV. CODE § 2744

Under Q10 REv. CODE 8 2744.03(A)(6), immunity applies wds defendants are shown to have
acted outside the scope of their employment ociaffresponsibilities or acted with malicious purpose,
in bad faith, or in a wanton or rdeks manner. “Malice” is the willful and intentional design to do injury
or the intention or desire to harm anothesually seriously, through conduct which is unlawful or
unjustified. Van Hull v. Marriott Courtyard87 F. Supp. 2d 771, 777 (N. D. Ohio 200fiig Cook v.
Cincinnati, 103 Ohio App.3d at 90, 658 N.E.2d 81ditihg Jackson v. Butler County Board of
Commissioners/6 Ohio App.3d 448, 602 N.E.2d 363 (1991))atBaith” involves a dishonest purpose,
conscious wrongdoing, the breachaoknown duty through some ulterior motive or ill will, as in the
nature of fraud, or an actual intentmislead or deceive anothdd. Wanton misconduct is the failure
to exercise any care whatsoevkt. (citing Fabrey v. McDonald Police Departmeii0 Ohio St.3d 351,
356, 639 N.E.2d 31 (1994iting Hawkins v. Ivy50 Ohio St.2d 114, 116-18, 363 N.E.2d 367 (1977)).
“Mere negligence is not converted into wanton misconduct unless the evidence establishes a disposition
to perversity on the part of the tortfeasad’ (citing Roszman v. Sammet6 Ohio St.2d 94, 96-97, 269
N.E.2d 420 (1971)). Such perversity must be under such conditions that the actor must be conscious that

his conduct will, in all likelihood, result in an injuryd.

In the instant case, Plaintiff has not offered evidence that Defendants Babcock and Miller acted

outside the scope of their official responsibilitidéeither has Plaintiff presented prima facie evidence
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that the use of handcuffs or the preparation of @poéport were done as pareokillful and intentional

design to injure or harm Plaintiff. Plaintiff ajjes but did not prove thBefendants Babcock and Miller

were hungry for police power; conseqtlg, he has not demonstratedtbefendants Babcock and Miller
acted in bad faith. Finally, Plaintiff has not demonstrated that Defendants Babcock and Miller's acts
lacked any care whatsaav Defendants Babcock and Miller are entitled to qualified immunity on the

issues of malicious prosecution and false arrest.
b. QUALIFIED |IMMUNITY .

“Government officials performing discretionary fuloms generally are shielded from liability for
civildamages insofar as their conduct does not viclately established statutory or constitutional rights
of which a reasonable person would have knowidldowan v. City of Warrerg78 F.3d 351, 374 {6
Cir. 2009) €iting Harlow v. Fitzgerald102 S.Ct. 2727, 2738 (1982)). “Tbentral purpose of affording
public officials qualified immunity from suit is to @iect them ‘from undue integfence with their duties
and from potentially disabling threats of liability.1d. at 374-375¢iting Elder v. Holloway114 S.Ct.
1019, 1022-1023 (1994y@¢oting Harlow 102 S.Ct. at 2731-2732). A #w& pronged procedure is used
to evaluate claims of qualified immunity. First, the court must determine whether a constitutional
violation occurred; second, the court must determihether the right that was violated was a clearly
established right of which a reasonable person wiwaNg known; and finally, the court must determine
whether the plaintiff has alleged sufficient faetsgd supported the allegations by sufficient evidence, to
indicate that what the official allegedly did was ohjaly unreasonable in light of the clearly established
constitutional rightsld. (citing Williams v. Mehral86 F. 3d 685, 691 {&Cir. 1999) ¢iting Dickerson

v. McClellan 101 F.3d 1151, 1157-1158&ir. 1996)).
The first step in our inquiry, then, is to consittex “threshold question” whether, “[tjaken in the
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light most favorable to the party asserting the injury, do the facts alleged show the officer's conduct
violated a constitutional right?”ld. (citing Saucier v. Katz121 S.Ct. 2151, 2156 (2001)). “If no
constitutional right would have been violated were the allegations established, there is no necessity for
further inquiries concerning qualified immunityld. If a violation could be made out on a favorable view

of the parties' submissions, however, the courstntlen consider whether the right was “clearly
established.”ld. “This inquiry, it is vital to note, must hendertaken in light of the specific context of

the case, not as a broad general propositiah:The relevant, dispositive inquiry in determining whether

a right is clearly established is whether it would be clear to a reasonable officer that his conduct was
unlawful in the situation he confrontedd. Finally, and only if these first two elements are satisfied, this
Court “occasionally” has gone on to determine “ ‘whether the plaintiff offered sufficient evidence to
indicate that what the official allegedly did was olijggly unreasonable in light of the clearly established
constitutional rights.’ ’ld. (citing Drogosch v. Metcglb57 F.3d 372, 378 {&Cir. 2009) (Juoting Estate

of Carter v. City of Detroit408 F.3d 305, 311 n. 2/{€ir. 2005)). Once the qualified immunity defense

is raised, the burden is on the plaintiff to demonstifsat officials are not entitled to qualified immunity.

Id. (Silberstein v. City of Daytom#40 F.3d 306, 311 {6Cir. 2006) €iting Barrett v. Steubenville City

Schools388 F.3d 967, 970 (6Cir. 2004)cert. denieg126 S. Ct. 334 (2005)).

In the instant case, Plaintiff had a clearly estabtisight to be free of an arrest that was not based
on probable cause. Since Defendants Babcock aher Mad probable cause trest Plaintiff, no

constitutional right was violated. Defendants Miller and Babcock are entitled to qualified immunity.
IX. CONCLUSION
For these reasons, the Motion for Summary Judgment is granted and the case is dismissed.

IT 1S SO ORDERED.
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[s/Vernelis K. Armstrong

United States Magistrate Judge

Date: September 29, 2011
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