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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

The Ability Center of
Greater Toledcet al, Case No. 3:10CV446
Plaintiff
V. ORDER
Douglas E. Lumpkin,

Defendant

Plaintiffs, The Ability Center of Greater Toledo (Ability Center), Kathy Davis, Tanya
Kohlhorst Normar Napier Victoria Bigelow, Michae Bickford, Mark Sahad Jar Ward Antwan
Williams, anc Andrew Rajner filed this suit against Douglas Lumpkin in his official capacity as
Directol of the Ohic Departmer of Jok anc Family Service (ODJFS) Pendin¢ is defendant’s
motion to dismiss. [Doc. 13]. An Ohio non-profibrporation providing services to disabled
individuals Ability Cente bringsthis suitonits ownbehal anconbehal of its constituent:among
whom are the named plaintiffs.

For the reasons that follow, the motion shall be granted in part and denied in part.

Background

Each of the nine individually-named plaintiffpplied for Medicaid for the disabled (MA-D)
and in each case ODJFS failed to determine eligilfityservices within ninety days. Plaintiffs
claim that ODJFS has violated their ataty right—under 42 U.S.C. 88 1396a(a)(8) and

1396a(a)(10)—to a timely determination of their Medicaid eligibility and a prompt payment to
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eligible individuals; they sue to enforce that right under 42 U.S.C. § 1983. Plaintiffs also claim a
violation of their constitutional rights under tReurteenth Amendment and that the Supremacy
Clause of the United States Constitution preemptsH3Ddctions. Finally, plaintiffs claim that they
have been discriminated against based on their alleged disabilities.

Plaintiff Kathy Davis is a fifty-one year-oldoman living in Paulding County. She applied
for Medicaid on February 11, 2009. On February 3, 2010, ODJFS approved her application for a
period from February 1, 2009 to February 1, 2012

Plaintiff Tanya Kohlhorst ia forty-three year-old womadiwing in Auglaize County. ODJFS
denied Ms. Kohlhort's Medicaid applicationdgal on a lack of disability on November 23, 2009.
Ms. Kohlhorst was verbally informed of the denial on May 5, 2010. She attempted to request a
hearing to challenge the denial of her appiarg but the Auglaize County Department of Job and
Family Services (AuCDJFS) refused to let her do so, requiring her to file a new application.

Plaintiff Norman Napier is a fifty-six yeatebman living in Allen County. Napier applied
for Medicaid on December 29, 2008, and was approved on May 27, 2010.

Plaintiff Victoria Bigelow is a forty-st year-old woman living in Lucas County. Ms.
Bigelow applied for Medicaid on October 27, 2008, and was approved on May 26, 2010.

Plaintiff Michael Bickford isa sixty-one year-old man living in Lucas County. Mr. Bickford
applied for Medicaid on April 15, 2009, and was approved on April 23, 2010.

Plaintiff Mark Sahadi is a forty-nineewar-old man living in Lucas County. Mr. Sahadi
applied for Medicaid on September 1, 2009, and was approved on June 1, 2010.

Plaintiff Jan Ward is a sixty-one year-oldmiaving in Lucas County. Mr. Ward applied for

Medicaid on December 1, 2009, and was approved on May 25, 2010.



Plaintiff Antwan Williams is a twenty-eighgear-old man living in Lucas County. Mr.
Williams applied for Medicaid on March 30, 2009, and was approved on May 25, 2010.

Plaintiff Andrew Rajner is a sixty year-aofdan living in Lucas County. Mr. Rajner applied
for Medicaid on February 18, 2009, and was denied on February 1, 2010. Notice of the denial was
sent to Mr. Rajner on February 10, 2010. Mr. Rajner did not request a hearing to challenge the
denial.

Discussion
|. Standard

Review of a motion to dismiss for lack sfibject matter jurisdiction under Fed.R.Civ.P.
12(b)(1) requires a court to “accept as true atemal factual allegations in the complairs¢heuer
v. Rhodes416 U.S. 232, 236 (1974). Allegations in thenptaint should be construed in favor of
the pleaderld. at 237.

A claim survives a motion to dismiss under FedCR. P. 12(b)(6) if it “contain[s] sufficient
factual matter, accepted as true, to stataianclo relief that is plausible on its facéshcroft v.
Igbal, 129 S. Ct. 1937, 1949 (2009). “The plausibilstandard is not akin to a ‘probability
requirement,’ but it asks for motkan a sheer possibility that a defendant has acted unlawfully.”
Id. A complaint’'s “[flactual allegations must be enough to raise a right to relief above the
speculative level, on the assuiop that all of the compiat’s allegations are trueBell Atlantic
Corp. v. Twombly550 U.S. 544, 555-56 (2007) (internal citations omitted).

A complaint is insufficient “if it tenders kad assertions devoid of further factual
enhancement.lgbal, supra,129 S. Ct. at 1949 (citingwombly supra, 550 U.S. at 557) (internal

guotation omitted).



| must also “construe the complaint itlight most favorable to the plaintifiifige v. Rock
Fin. Corp, 281 F.3d 613, 619 (6th Cir. 2002). Plaintiffwever, must provide “more than labels
and conclusions, and a formulaic recitation of the elements of a cause of action will not do.”
Twombly, suprab50 U.S. at 555ee also Igbakupra,129 S.Ct. at 1949 (“Threadbare recitals of
the elements of a cause of action, supported by mere conclusory statements, do not suffice.”).

I1. Subject Matter Jurisdiction

Defendant contends that | should dismiss tmegaint for lack of subject matter jurisdiction
because ODJFS has already made determinations on each of the individual plaintiffs’ Medicaid
applications, thereby rendering their claims merud leaving some plaintiffs without standing to
bring a claim.

A. Mootness

Under Article I, § 2 of the United State®@stitution, a federal court only has jurisdiction
over a live case or controverdy.g.,Lewis v. Continental Bank Carpl94 U.S. 472, 477 (1990).
The “case-or-controversy requirement subsists through all stages of federal judicial proceedings,
trial and appellate.ld. And “[p]ast exposure to illegal condudoes not in itself does not show a
present case or controversy regarding injunctivefrelie . if unaccompanied by any continuing,
present adverse effect€)’'Shea v. Littleton414 U.S. 488, 495-496 (1974).

ODJFS has approved the applications of plainfifisis, Napier, Bigelow, Bickford, Sahadi,
Ward and Williams. The agency has determined that plaintiffs Kohlhorst and Rajner are not
disabled: ODJFS argues that because it has processed the Medicaid applications of all nine

individual plaintiffs and made a tB¥mination as to each, their ¢t8 and thus the case are moot.

! Kohlhorst has not received written notice of ienial and has been instructed to reapply.
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Well-settled doctrine permits exceptions to the mootness rule under some circumSegces.
e.g., Friends of the Earth, Inc. v. Laidlaw Envtl. Serv.,,I528 U.S. 167, 189 (2000) (“voluntary
cessation” exception). Plaintiffs contend that defat ignores two applicable exceptions to the
mootness doctrine, as well as the ruling made by Judge Marblégse v. Jones-KellyNo.
2:08-CV-1171, 2010 WL 99086 (S.D. Ohio Jan. 5, 20@0)the same issue, and that accordingly
defendant’s motion should be denied.

1. Capable of Repetition Yet Evading Review

A court will not dismiss a claim as moot ifetlnjury is capable afepetition, yet evading
review.Weinstein v. Bradfordi23 U.S. 147, 148-149 (1978)tmstead v. L .C. exrel. Zimrin§27
U.S. 581, 594 (1999).

In the absence of a certified class, the chpabrepetition, yet evading review exception
requires: 1) the challenged action was in duraborshort to be fully litigated before its cessation
or expiration; and 2) there & reasonable expectari that the same complaining party will be
subjected to the same action agslifeinsteinsupra,423 U.S. at 149. “The pig asserting that this
exception applies bears the burden of establishing both prdraystence v. Blackweld30 F.3d
368, 371 (6th Cir. 2005) (collecting cases).

Plaintiffs therefore bear the burden of supporting their argument that, @asi v.
Jones-Kellythere is a reasonable expectation that pftsnvill be subjected to the same violations
by ODJFS again in the future.

As in this case, the plaintiffs i@asewaited longer than the maximum period allowed for
their eligibility determinations. Each plaintiff had his or her application approved following

commencement of the lawsuit. On defendant’sienador summary judgment, the court held that



either the ninety-day mandated maximum pssagg time or the actual average processing time of
258 days was sufficiently short meeet the first requirement @einsteinCase, supra2010 WL
99086 at *4. | agree.

Under the second element of this mootnesgption, there generally must be a reasonable
expectation or a demonstrated probability thatsame controversy will recur involving the same
complaining partyMurphy v. Hunt455 U.S. 478, 482 (1982).

A reasonable expectation is more than a physical or theoretical posdibiirghy, supra
455 U.S. at 482. A reasonable expectation or a demonstrated probability can be shown by a
plaintiff's history. See e.g., Honig v. Dpd84 U.S. 305, 320-321 (1988) (disabled student with
uncontrollable behavior was reasblyegexpected, based on personal history, to misbehave and again
be subject to challenged school policsge also Doe v. Calaut692 F.2d 704, 707 (3d Cir. 1979)
(discharged psychiatric patient’s suit challenging a state law limiting the duration of in-patient
hospitalization was not moot, because the patient's psychiatric history and repeated prior
hospitalizations created a reasonable expectatairhthwould again be admitted to the hospital).

Defendant notes that the couriGaseundertook a fact-specific inquiry to determine that,
given

the chronic nature of the Plaintiffsonditions; their ability to improve through

treatment and eventually be removed from Medicaid coverage, only to deteriorate

and have to apply again; and their peaperience with the threat of removal from

coverage, there is a ‘reasonable expectativat these Plaintiffs will be subject to

the same action again|.]

Case, supra2010 WL 99086 at *4.



Defendant argudgSaseis distinguishable because here piiis have not alleged any facts
suggesting the agency will soon theenrolling them fsm Medicaid, thereby necessitating later
reapplication.

To determine whether there is a reasonallgectation or demonstrated probability that
plaintiffs will have to reapply for Medicaid, it iecessary to analyze the position of each plaintiff.
As explained below, plaintiffs Ward, Bickfordapier, Bigelow and Sahaldave not demonstrated
a probability of repetition, while plaintiffs és, Kohlhorst and Rajner have done so.

i. Ward and Bickford

The Social Security Administration (SSA) detamad that plaintiffs Ward and Bickford are
disabled. Once the SSA determines that an applisatisabled, he or she is unlikely to ever be
subject to the disability determination process agdihe SSA determination binds the State;
ODJFS conducts no independent disability determinaO.A.C. 5101:1-39-0< se¢ also Case,
supra,2010 WL 9908t *4 n.2 (finding thaa plaintiff determined disabled by the SSA is unlikely
to ever need to reapply for Medicaid, and therelmano reasonable expectation that he or she will
be subject to the same contested action again).

As aresult of the SSA determination, it is ualikeither will ever be required to go through
the eligibility process again, and their claims are moot.

ii. Davis
Plaintiff Kathy Davis was approved for Meaid on February 3, 2010 for a period from

February 1, 2009 to February 1, 2([Doc. 12 al9]. This suggests that she is reasonably likely to

2 Plaintiffs agree, stating & “it is critical to note thauntil a disabled individual is
determined to be disabled by the Social Secéxdsninistration, he or she remains subject to the
disability determination process.” [Doc. 14 at 8].
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reapply in 2012. Her claim is not moot.
iii. Kohlhorst

Plaintiff Tanya Kohlhorst applied foMedicaid on May 26, 2009 and was denied on
November 23, 200 [Doc.12ai11-12] Shefirst received oral notice of this denial on May 5, 2010.
She attempted to request a hearing to challémgelenial of her apipation, but the AUCDJFS
refused to let her do so, instructing her to Blenew application. Thus, there is a reasonable
expectation that Kohlhorst will be required reapply, and therefore her injury is capable of
repetition.

Iv. Rajner

Plaintiff Andrew Rajner applied for MA-D on February 18, 2009. The agency denied his
application on February 1, 2010. [Doc. 12 at 19820¢. 14]. Plaintiffs assert that until the SSA
determines that Rajner is disabled, he remsirgect to the deficiencies in ODJFS’ review and
determination procedures. Given the alleged naitihgés conditions and his financial limitations,
there is areasonable expectation that Rajner olbse to reapply for benefits and be subject to the
same inaction in response.

v. Napier, Bigelow, Sahadi and Williams

Having been approved for MA-D, plaintiffs Nier, Bigelow, Sahadi and Williams have not
shown they are reasonably likely to lose theiribiigy for Medicaid and thus will need to reapply.
Therefore, the capable-of-repetition-yet-evadagew exception to the mootness doctrine does not
apply.Asindicatecbelow however their claims are not moor becaus eaclt plaintiff was approved
following bein¢ name as a plaintiff in this action, implicating the voluntary cessation of illegal

conduct exception.



2. Voluntary Cessation

The second exception to the mootness doctritieisa case will not be dismissed where a
plaintiff's claim has been mooted by a defemitka voluntary cessation of allegedly improper
behaviorUnited States v. W. T. Grant €845 U.S. 629 (1953§.9., Ammex, Inc. v. Ca351 F.3d
697, 704 (6th Cir. 2003).

The voluntary cessation exception holds tfeatdefendant’s voluntary cessation of a
challenged practice does not deprive a federal court of its power to determine the legality of the
practice.”Friends of the Earth, Inc., supr&28 U.S. at 189. But for this exception, “courts would
be compelled to leave the defendfat to return to his old waysld. (internal citation omitted).

Voluntary conduct moots a case only in the rare instance where “subsequent events made
it ‘absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur.”
Jonesv. City of Lakeland24 F.3d 518, 529 (6th C#000) (en banc) (quotirfgriends of the Earth,

Inc., supra 528 U.S. at 189). Whenever there is a tisk the defendantiv“return to his old
ways,” the plaintiff continues to have a stakeha outcome—its interest in not continuing to be
subjected to that riskron Arrow Honor Soc. v. Heckled64 U.S. 67, 75 (1983) (Stevens, J.,
dissenting).

With this exception, the party asserting mmests has the “heavy burden of persuading the
court that the challenged conduct cannotarably be expected to start up agaFriends of the
Earth. Inc., supre, 52€ U.S al 189 Northlanc Family Planning Clinic, Inc. v. Cox, 487 F.3c¢ 323,

342 (6th Cir. 2007) (internal citation omitted).
Contrary to the defendant’s contention, the Supreme Court’s decisiBeRanis V.

Odegaard41€U.S 312(1974), does not require a different redulthat case, an applicant claimed



he had been denied admission to law school iratiaoi of his constitutional rights. The state trial
court ordered his admission, and the school compligttirat order. By the time the student’s case
reached the Supreme Court, he was in his fieaf ¢f law school, and the school stipulated that he
would be allowed to complete his studies regardless of the outcome of the case.

The Supreme Court held that the action mast because the student “will never again be
required to run the gantlet of the Law School’'mm&sion process, and so the question is certainly
not ‘capable of repetition’ so far as heconcerned. Id. al 319. The Court stated that mootness in
the case “depend[ed] not at all upon a ‘voluntary cessation’ of the admissions practices that were
the subject of th[e] litigation.Id. at 318. The Court differentiatedathsituation from one wherein
the issue of mootness arises from a unilatdrahge in the admission procedures of theschool.

In the lattel situation the “voluntary cessatio of the admissiol practice complainerof coulc make
this castmooi only if it coulc be saic with assuranc‘that there is no reasonable expectation that
the wrong will be repeated.Id. at 318 (citingW. T. Grant Co., supra345 U.S. at 633).

The defendant’s burden is “increased byfdwt that the voluntary cessation only appears
to have occurred in response to the presenttitigavhich shows a greater likelihood that it could
be resumed.Northland Family Planning Clinic, Inc., suprd87F.3c at 342-343. ODJFS approved
the applications of six named plaintiffs-eRford, Bigelow, Napier, Sahadi, Ward and
Williams—shortly after they became plaintiffss the court noted i@ase “[m]erely taking prompt
action in response to a federal complaint, aftengkio action at all for. . . months, does not
convince this Court that this behavior will not be repeat2dI0 WL 99086 at *5.

Defendant counters unconvincingly that the voluntary cessation exception makes no sense
in the context of not acting on applications with required time frame. Defendant does not cite
any authority for this distinction between illdlgaacting and illegally failing to act. Courts have
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indeed found that the voluntary cessation exception is applicable where there has been an
impermissible pattern of delagee, e.g., Rosemere Neighborhood Ass’n v. United StateS&PA
F.3d 1169, 1172 (9th Cir. 2009)r{fling voluntary cessation exception to mootness applied where
nonprofit community organization moved to compel the EPA to process all the association’s
complaints filed within regulatory deadlinesge also Cassuprag 2010 WL 99086 at *5.

| find that defendant has met his burdentaising that neither Ward nor Bickford, having
received an SSA disability determination, can reasonably be expected to reapply to the ODJFS.

With respect to Napier, Bigelow, Sahadidawilliams, defendant asserts that they suffer
from medical conditions so debilitating that it is redsonable to believe that they will ever be well
enough to go off Medicaid. Plaintifiisagree, arguing that each remains subject to the disability
determination process until the SSA determines himeoto be disabled. This disputed factual issue
prevents determination of whether defendant has met the stringent test set forth by the Supreme
Court.SeefFriends of the Earth, Ingsupra 528 U.S. at 189.

Defendar argue thar the plaintiffs wha hac their application processec before their
lawsuits began—Rajne Davis anc Kohlhorst—shoul nct be included. The voluntary cessation
doctrine doe¢not apply wher the challenge activity stop: for reason unrelate: to litigation. Wyo.
OutdooiCounci v.Dombec, 14€F.Supp 2d 1,9 (D.D.C.2001 (citing Sz«v. INS, 155 F.3c 1005,
1008-0¢ (9th Cir. 1298)). However, | have already found the claims of these plaintiffs are not
mooted under the capable of repetition yet avoiding review docBew®A.1.ii and iii, above.

B. Standing

® Defendant notes that the court@asemade a fact-specific inquiry into the particular
illnesses of each plaintif€asewas on a motion for summary judgment, not a motion to dismiss.
Case, supr2010 WL 99086.
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Standing is the determination of whether adfic person is the proper party to bring a
matter to the court for adjudication. The SupreroarChas declared thatii essence the question
of standing is whether the litigant is entitled to hthaecourt decide the merits of the dispute or of
particular issues.Warth v. Seldind22 U.S. 490, 498 (1975).

Plaintiffs have the burden of showing standingjan v. Defenders of Wildlif604 U.S. 555,
561-562 (1992). However, at the pleading stage,rgéfaetual allegations of injury resulting from
defendant’'s conduct may sufficld. Standing is determined as of when plaintiffs file their
complaint.Javitch v. Transamerica Occidental Life Ins. GH#)8 F. Supp.2d 531, 533 (N.D. Ohio
2006) (citingSenter v. General Motors Carp32 F.2d 511, 518 (6th Cir.) cert. denied, 429 U.S.
870 (1976)).

The Supreme Court has identified three constitutional standing requirements which a plaintiff
must allege: 1) he @he has suffered or imminently will suffer and injury; 2) the injury is fairly
traceable to the defendant’s conduct; and 3) a favorable federal court decision is likely to redress
the injury.E.g., Lujan, supra504 U.S. at 560-561.

The Supreme Court has also identified threglential standing principles which require a
party to: 1) generally assert only his or her awghts, not claims of third parties; 2) not allege
generalized grievances more suitable for legistadivexecutive resolution; 3) raise a claim within
the zone of interest protected by thatste or constitutional provision in questi@ee,15-101
Moore’s Federal Practice - Civg 101.5] see also, E.F. Hutton & Co., Ine. Hadley 901 F.2d
979, 984-985 (11th Cir. 1990) (party allegingnstimg must surmount all of these prudential

considerations).
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1. Standing of Davis, Kohlhorst, Napier and Rajner

At the time plaintiffs filecheir suit, defendant alleges ODJFS had already processed the
applications of Davis, Kohlhorst, Napier a@Rdjner. Two were found siabled, two were found not
disabled. Defendant contends thkfour lack constitutional staling because they did not have an
actual or impending injury at the time of filing, nor do they have an have available remedy.

i. Remedy

Defendant argues that there is no remedy available through 42 U.S.C. §1983 that would
further benefit plaintiffs Kohlhorst, Napier, Bia and Rajner. Because ODJFS had determined the
disability of each at the time of filing, defendanjues, the injury they allege has been remedied
and the prospective relief plaintiffsquest would not benefit thelithus, defendant contends that
these four plaintiffs lack standing under the third prong of_than analysis.

Here, plaintiffs seek prospective relief bsing ODJFS into compliance with federal
law—namely, a prompt determination of eligibilépd a prompt payment to eligible individuals to
enable them to obtain the necessary medical services, as required by 42 U.S.C. 88 1396a(a)(8) and
1396a(a)(10)Westside Mothers v. Olszewskyr4 F.3d 532, 540 (6th Cir. 2006) (citing 42 C.F.R.

8§ 435.911, 435.930).

Plaintiffs allege that neither has occurredday of the plaintiffs, including the four who
defendant claims lack standirigagree.

In short: 1) Davis’s eligibility will have tprocessed again in February 2012; 2) Kohlhorst
had not received written notice of her disability deti@ation at the time of filing, and in fact has

been instructed to begin a second application; 3) Napier had not received notice of determination

* Prospective injunctive relief is the only redyeplaintiffs may seek against a defendant in
a 42 U.S.C. 81983 actioBee Edelman v. Jorda#l5 U.S. 651 (1974).
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at the time of filing; and 4) Rajner alleges thatshia fact disabled, and that defendant’s failure to
reasonably accommodate his disability has deprived him of the benefits of Medicaid.
i Injury

To have standing, the “plaintiff must show thathas sustained or is immediately in danger
of sustaining some direct injury as the resulthaf challenged official conduct and the injury or
threat of injury must be both real amdmediate, not conjectural or hypotheticaCity of Los
Angeles v. Lyongl61 U.S. 95, 101-102 (1983) (citations omitted).

Defendant argues that plaintiffs Kohlhorst, Nag@nd Davis lack standing to bring this case
because they did not have an actual or immtinejury-in-fact. Defendant characterizes the
plaintiffs’ alleged injury as caused by ODJFS’ failure to make a timely determination on their
Medicaid applications. Because, as to the three plaintiffs, ODJFS had determined their eligibility
before the filing of the complaint, it had, it arguesnedied any injury resulting from past delay.
When a defendant has cured past wrongs by theatptaentiff files the complaint, no injury-in-fact
exists that is aol or imminentSee, e.gAilor v. City of Maynardsville368 F.3d 587, 596 (6th
Cir. 2004).

Plaintiffs contend that defendant’s motiomltemiss ignores key components of their alleged
injury-in-fact. They allege that all plaintifisave not received a prompt determination of their
eligibility, that those eligible have not receiveatampt payment to enable them to obtain necessary
medical services, and that Kohlhorst has not in fact received a determination of her disability.

a. Davis

Plaintiff Davis has standing because her application, after pending for 357 days, has only

been approved through Februar®012. Unlike the plaintiff i€ity of Los Angeles, supré61 U.S.

95, her injury is neither conjectural nor hypotheti¢alough she has been approved for MA-D, she
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remains subject to the same Medicaid disabilitgarination process until the SSA determines that
she is disabled.

Because of the delay and resultant lack of medical coverage, she additionally alleges
difficulty receiving and paying for necessary medazsie. She claims that, despite the approval of
her application, she has unpaid dival bills for services thashould have been covered by
Medicaid. She will be subjected to the ODJFS psede the coming months, and she faces the very
real probability that OJDFS wiligain fail to determine her status with reasonable promptness.
Prospective relief will provide her with a remedy by preventing a similar delay next year.

b. Kohlhorst

Plaintiff Kohlhorst has also alleged an injury-in-fact. She asserts that she had not, as of the
time of filing, received written notiation that her application wasrded and of her right to request
a hearing to contest the denial. Therefore, hernynwas not remedied by the time the complaint was
filed. Indeed, rather than permitting her to rexjuge hearing, the AuCB$ scheduled her for an
appointment on June 16, 2010 to start a new egipdin—suggesting that the agency has made no
determination on her application.

Because of defendant’s failure to make atindetermination as to Kohlhorst’s eligibility
for Medicaid, she remains in limbo—unable to get needed treatment and medication without the
medical coverage to which she may be entitled. The prospect of a lengthy (and apparently on-going)
disability determination process poses an imminsktta her well-being. This is an injury-in-fact,
and prospective relief will provide her with a remedy by curtailing the determination process.

c. Napier
Plaintiff Napier received notice of deniail disability on March 9, 2010, seven days after

the filing of the initial complaint. The agency voided the denial in May, 2010, and approved
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Napier’s application for MA-D retroactive fdecember, 2008. Due to defendant’s failure to make
a proper and timely determination as to MA-D elilifyp, Napier was not able to get needed medical
treatment and medications. He was suffering feamninjury-in-fact at the time of filing.

d. Rajner

ODJFS has submitted an affidavit stating that agency determingtiat Rajner was not
disabled on February 1, 2010, and that it $emt notice of the denial on February 10, 2010.
Plaintiffs do not contest this in their opposition. Instead, plaintiffs allege that defendant
discriminated against Rajner because he is disabled.

Plaintiffs assert that Kohlhorand Rajner are in fact dis&ll, and that defendant’s failure
reasonably to accommodate their disability has degrilem of the benefits of Medicaid. Plaintiffs
allege that defendant failed to either providegade assistance to Rajner to acquire information
to make a disability determination or properly evaluate Rajner’s disability according to the
sequential evaluation process. Therefore, plaintffistend that the faaf Rajner’s denial of
benefits is evidence of defendant’s failure to provide medical assistance with reasonable promptness.

As discussed below, | am denying defendant’s motion to dismiss the discrimination claim,
and therefore likewise find that plaintiffs hasefficiently alleged actual injury, not remedied, to
show standing.

2. Ability Center Standing

Defendant contends that Ability Center lacks standing, both in its own right and on

behalf of its constituents.
i. Inits Own Right
An organization may have stding to sue on its own behdafee, e.g., Havens Realty Corp.

v. Coleman455 U.S. 363, 378-79 (1982) (holding that an organization’s allegations of injury to
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itself were sufficient, at the pleading stageafford the organization standing in its own capacity).

Defendant argues that Ability Center lacks standing because it has neither stated a viable
claim for relief nor alleged specific injury to itbe#tat would confer stading. Ability Center argues
that because it sufficiently alleged that it hgsended resources on behalf of constituents who have
applied for Medicaid, it has standing to sue in its own right.

Defendant is correct that to be viable, a claim must do more than recite “an unadorned,
the-defendant-unlawfully-harmed-me accusation” #mat “[a] pleading that offers labels and
conclusions or a formulaic recitation of tllements of a cause of action will not digbal, supra
129 S. Ct. at 1949. However, a claim survives siondo dismiss under Fed. R. Civ. P. 12(b)(6) if
it “contain[s] sufficient factual matter, accepted as,ttaetate a claim to relief that is plausible on
its face.”ld.

Here, Ability Center has alleged that it “offers a wide range of services and opportunities
designed to assist people with disabilities imijgy, or maintaining, independence in everyday
living,” [Doc. 12, a1 5]. It “has expended substantial onggational resources providing advocacy
assistance to individuals seeking a timely detertiinaof their disability status,” and that “[i]f
Defendant had not failed to comply with feddeav, and instead made timely and appropriate
disability determinations for pendj Medicaid applicants . . . the Ability Center of Greater
Toledo could and would devote these considenadeurces to other purposes consistent with its
mission.’ [Doc. 12, 1 12].

| find that this sufficiently states a claim upon which relief can be granted.

Defendar additionally argues that Ability Center lacks prudential standing to enforce 42
U.S.C 81396a(a)(€ anc 42 C.F.R 8435.91: througt § 1982 because it, as a Medicaid provider,

falls outside of the zone of interes of thos¢laws This argumer is inapposite as Ability Cente has
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repeated| asserte tha it is advocatin: for declarativi and injunctive relief on behalf of its
constituents not as a Medicaic provider seeking reimbursement for services that have been
provided. [Doc. 12 at { 1 10,11].

Defendar cites ng facils or case law to suggest that an association that works both as an
advocat anc Medicaic providel canno be treatdd as one or the other for the purpose of finding
standing In fact, Ability Cente has a history of successft advocac on behal of its constituents
despit¢its activity as a Medicaid providetrSecAbility Ctr. of Greatel Toledc v. City of Sandusk,y
38t F.3d 901 907 (6th Cir. 2004). | see neeason why its advocacy in this case should be any
different.

ii. On Behalf of Its Constituents

Defendant argues that Ability Center does nwet the requirements of associational
standing on behalf of its constituents.

An association has standingaiong suit on behalf of its nmebers when its members would
otherwise have standing to sue in their own trighe interests at stake are germane to the
organization’s purpose, and neither the claim asderdr the relief requested requires participation
by individual members in the lawsukriends of the Earth, Inc., supr&28 U.S. at 181 (2000)
(citing Hunt v. Washington State Apple Advertising Com#32 U.S. 333, 343 (1977)).

Defendant contends that Ability Centamnot meet the third prong of tHanttest because
the unique facts and circumstances of each individual's Medicaid application require the
participation of the individuals themselves. ThisdHactor of the test is prudential where the relief
sought is declaratory or injunctiveee United Food & Commer. Workers Union Local 751 v. Brown
Group, 517 U.S. 544, 557 (1996).

Defendant supports this standing argument byrtisgehat if Ability Center can represent
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the interests of its “constituents” in this lawsuit, then there is no reason to have namtdspl
This argument turns logic on its head, as it merely restates the third requiremertionttest.
See, e.g., Disabled Patriots of Am., Inc. v. Port Hospitality,, INC 6-2889, 2007 WL 3353524
at *3 (N.D. Ohio Nov. 8, 2007) (recognizing that association representing the interests of its
disabled members had standing to pursue alT#mericans with Disabilities Act (ADA) lawsuit
where one of its members also was a plaintithi lawsuit and had suffently alleged a “claim
of harm”).

As | noted inDisabled Patriots of America v. Lane Tole@a5 F. Supp. 2d 837, 841 (N.D.
Ohio 2004) (quoting/Varth, supra422 U.S. at 515), “ifn a proper case the association seeks a
declaration, injunction, or some other form adgective relief, it can reasonably be supposed that
the remedy, if granted, will inure to the benefitthose members of the association actually
injured.” Similarly, here, if the defendant weogbring the ODJFS disability determination process
into compliance with federal law, that clearly would benefit Ability Center’s constituents.

While the facts of each individual constituemtisability claim may differ, the same flawed
determination process affects all subject to it; relief would likewise benefit all those members.

C. Whether 81396a(a)(8) Conveys a Privately Enfor ceable Right

Medicaid requires a determination of eligibility for MA-D and the provision of medical
assistance to eligible applicants within ning#ys of the application (the “reasonable promptness”
requirement).

A federal statute establishes the reasonable promptness requirement. 42 U.S.C.

§1396a(a)(8}.

®> Section 1396a(a)(8) provides in relevant part:
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Federal regulations define reasonable promptness as occurring within ninety days of
application® 42 C.F.R. 88§ 435.911 and 435.930.

Defendant contends that plaintiftannot rely on 81396a(a)(8) under 81983 because
81396a(a)(8) does not create a private right of action for failure to process one’s claim within a
specific period of time.

Nor, according to defendant, can ptéinmely on 42 C.F.R. 88 435.911 and 435.930 because
federal regulations alone cannot create rightsreaéble through 81983 his is contrary to both
Supreme Court and Sixth Circuit authority.

Whether the statute and its regulations progigevate right of action depends on whether:

1) the statute itself provides a privately enforceable right; and 2) the accompanying regulation is
entitled to deference.
1. Whether 8 1396(a)(8) Itself Providesa Privately Enfor ceable Right

Section 1983 provides a cause of action agaiat efficials for “deprivation of any rights,
privileges, or immunities secured by the Constitution and laws.” 42 U.S.C. § 1983.

To establish whether a federal statute confers rights enforceable by § 1983, a court must

determine that: 1) Congress intended that the pravisiquestion benefit th@aintiff; 2) the right

A State plan for medical assist&nmust . . . provid@at all individuals wishing

to make application for medical assistarunder the plan shall have opportunity to

do so, and that such assistance shall be furnished with reasonable promptness to all
eligible individuals].]

42 C.F.R. 88435.911 provides that the time “for determining eligibility . . . may not
exceed . . . ninety dajsr applicants who apply for Medicaid on the basis of disability.” In
connection with this process, 20 C.F.R. 8416.9bvides, “If your medicasources cannot or will
not give us sufficient medical evidence about your impairment for us to determine whether you are
disabled or blind, we may ask you to have one aerpbysical or mental examinations or tests. We
will pay for these examinations.”

20



is not vague and amorphous; and 3) that the right is couched in mandatory, rather than precatory,
terms. Blessin(v. Freeston, 52CU.S 329 340-34:(1997);Gonzaga University v. Do&36 U.S.
273, 282-283 (2002) (clarifying that only unambiguously conferred rights, as distinguished from
mere benefits or interests, are enforceable under § 1883pgIso Westside Mothers, supta4
F.3d at 542

As the defendant’s brief acknowledges, the Sixth CircuiVestside Mothers, suprd54
F.3d 532, held that 88 1396(a)(8) and (a)(10) eoehforceable rights to individuals under 42
U.S.C. § 1983. Several other courts have heldapplicants for Medicaid have a private right of
action in federal court for a violation of the reasonable promptness requirement. For instance, the
Fourth Circuit held that “the reasonable promptrpessision in 81396a(a)(8) . . . givesrise to
a right enforceable under 81982 that Circuit also noted iDoe v. Kidd 501 F. 3d 348, 356-357
(4th Cir. 2007), three other Circuits have enghigesimilar analysis of § 1396a(a)(8) and reached
the same conclusioBabree ex rel. Sabree v. Richmaé7 F.3d 180, 183 (3rd Cir. 2008xyson
v. Shumway308 F.3d 79, 88-89 (1st Cir. 200R)pe ex rel. Doe v. Chile436 F.3d 709, 714 (11th
Cir. 1998));see als@Bruggeman v. Blagojevi¢cB824 F.3d 906, 910-11 (7th Cir. 2003) (reaching the
merits of a claim under § 1396a(a)(8) without discug#hie availability of a pvate right of action).

In light of such precedent, and given defendant’s failure to cite any contrary authority, |
recognize 8 1396a(a)(8) conveys a privately enforceable right.

2. Whether the Accompanying Regulations Are Enfor ceable

The Supreme Court, MWright v. Roanoke Redevelopment & Housing Authatit,U.S.

418, 430 (1987), held that where Congress haafecred upon plaintiffs a right by statute,

accompanying regulations are entitled to deferexscealid administrative interpretations of the
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statute. Th&Vright Court located the alleged right in the statutory provision and then relied upon
the implementing regulations to define and interpret that right. 479 U.S. at 430-432.

The Sixth Circuit has similarlfound that “if the regulation simply effectuates the express
mandates of the controlling statute, then the @dgn may be enforced via the private cause of
action available under that statutability Ctr. of Greater Toledo v. City of Sandus&§5 F.3d 901,

906 (6th Cir. 2004) (citing\lexander v. Sandov&32 U.S. 275, 284 (20013ee alsdHarris v.
Olszewskid42 F.3d 456, 465 (6th Cir. 2006).

Here, as inNright, the regulation at issue merely defines the specific right that Congress
conferred through the statuteee idat 430 n.11, 431 (stating regulatidwkefin[ed] the statutory
concept of ‘rent.”).

The decision irSandovalsupra 532 U.S. at 284, does not command a different result.
Defendant citeSandovafor the proposition that federal regulations standing alone cannot create
rights enforceable through 42 U.S.C. §1983. This is certainly so.

In Sandove anc subsequel case the Suprem Couri clarified thai a regulatior may invoke
a private right of actior that Congres create: througlt statuton text, because “[a] Congress that
intend: the statut« to be enforce( througl a private cause of action intends the authoritative
interpretatiol of the statite to be so enforced as we Harris, supra 44z F.3c al 46E& (citing
Sandoval, supi, 532 U.S. at 284).

Thus, defendant’s argument that the ninety+s@ayirement is unenforceable because “[t]hat
requirement appears nowhere in the texthef statute,” is unavailing. Having found that the
applicable statutes do provide for private enforcement, the interpretation that a “reasonable time”

is less than “90 days” is also privately enforceable.
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3. Whether 42 U.S.C. 88 1396a(a)(8), (10) Apply To These Plaintiffs

Plaintiffs’ secont anc third count: allege violations of federa law unde 42 U.S.C.
§1396a(a)(¢anc 81396a(a)(10 Defendar acknowledge thatthe Sixth Circuit hashelc thaithese
two statute confel enforceabl rights to individuals under 42 U.S.C. § 198:Westsid: Mothers,
supre, 454F.3c532. However, defendant argues that esdable rights do not vest until applicants
for Medicaid have been determined to be eligible.

Specifically, defendant contends that becauamifs here allege injuries occurring while
they were applicants for medical assistance rastdyet determined eligle for Medicaid, they
cannot sue to enforce these rights.

This distinction between pre- and post-eligibledicaid recipients is nowhere to be found
in the law. In describing the scope of 42 U.S.C. 88 1396a(a)(8) and 1396a(a)(10), the court in
Westside Motherspn which defendant heavily relies, stated: “what is required is a prompt
determination of eligibility and a prompt paymenetmible individuals to enable them to obtain
the necessary medical services.” 454 F.3d at 540 (citing 42 C.F.R. 8§ 435.911, 435.930).

As the plaintiffs point out, requiring a pronggtermination of eligibility for individuals who
ODJFS has already determined to be eligible diouhke no sense. Thus, the law requires states to
process promptly the applications of all applisasince it cannot know in advance which applicants
will be eligible and which ones will not be eligibfee, e.g., Case, sup2010 WL 99086 (denying
summary judgment where plaintiffs were requi@dait longer than the maximum allowed ninety
days for their eligibility determinations, and eachipliff had his or hergplication approved in the

weeks following commencement of this lawsuit.)
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[1. Discrimination

In their amended complaint, plaintiffs allegattthey and the class they represent are current
and potential applicants for the MA-D prograand qualified individuals with disabilities within
the meaning of 42 U.S.C. § 12131(2) and 28 C.&3%5.104. They contend that the lack of adequate
reasonable accommodations for their disabilitreduding, but not limited to, provisional eligibility
for Medicaid, has a disparate impact on plaintiffs and the class they represent and makes it
significantly more difficult for them to gain timehccess to necessary healthcare as compared to
other non-disabled individuals who have applied for Medicaid.

Defendant contends that plaintiffs’ digoination claims should be dismissed under
Fed.R.Civ.P. 12(b)(6) because the allegations are not sufficient to support the claims.

Section 202 of the ADA prohibits discriminaii against the disabled by public entities and
is enforceable through private causes of acBamnes v. Gormarb36 U.S. 181, 184-185 (2002).
Section 202 provides that: “No qualified individlweith a disability shall, by reason of such
disability, be excluded from participation in ordenied the benefits of the services, programs, or
activities of a public entity, or be subjectedliscrimination by any such entity.” 42 U.S.C. § 12132.

Plaintiffs assert that they have stated a claim under Title 1l of the ADA on which relief can
be granted. They argue that defendant is a guraifpublic entity, plaintiffs are individuals with
disabilities, and defendant is denying plaintiffs access to a public program for which they may be

eligible’

’ ODJFS s a “public entity” as defined4@ U.S.C. 12131(1). A qualified individual is one
who meets the essential eligibility requirementstii@ receipt of servicesr the participation in
programs or activities provided bypablic entity. 42 U.S.C. § 12131(Bandison v. Michigan High
Sch. Athletic Ass'r4 F.3d 1026, 1036 (6th Cir. 1995).

Defendant argues thiKohlhorst and Rajner have been determined not disabled, and
thereforc do not qualify. For the purposes$ this motion, | find that Kohlhorst and Rajner have
allegec specific facts that if accepted as true, would render them qualified individuals with
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Plaintiffs state two alternative bases for their claim of discrimination by reason of their
disability, either: 1) the defendant could haasonably accommodated the disability, but refused
to do so; or 2) a disparate impact thedgPherson v. Michigan High Sch. Ath. Assli9 F.3d
453, 460 (6th Cir. 1997).

| find plaintiffs’ reliance on a disparate impalseory unavailing. Plaintiffs allege that they
and the class they represent have been trekifedently than those Medicaid applicants whose
eligibility is not based on a disability. Despite thitegation, plaintiffs have failed to make the
barest of factual comparisons between the Medicaid application processes or statutorily imposed
timelines for processing aligations for disabled and non-disabled applicdRisintiffs’ complaint
thus “tenders naked assertions devoid of further factual enhancement,” and is insulifjognt.
supra,129 S. Ct. at 1949 (citingwombly supra 550 U.S. at 557) (internal quotation omitted).

Plaintiffs’ allegations that, due to untimedyocessing of applications, they, though eligible
for MA-D, are unable to participate fully, sufé to state a claim. Such untimely processing,
plaintiffs assert, has deprived plaintiffs of b&tsgo which they otherwise would be entitled. This,

in turn, they contend constitutes a failure reasonably to accommodate their disabilities.

disabilitiesunde the ADA, despitchavin¢ beer determine noito be disablec [Doc. 12 at]{75-79
and 1 80-81].

8 The entirety of the disparate impact claim in Plaintiffs’ Second Amended Complaint is:

“[t]he lack of adequate reasonakblecommodations, including, but not limited to,
provisional eligibility for Medicaid, has a disparate impact on Plaintiffs and the class
they represent. The failure of the Defendant to create reasonable accommodations
makes it significantly more difficult for Platiffs and the class they represent to gain
timely access to necessary healthcare as compared to other non-disabled individuals
who have applied for Medicaid.” [Doc. 12 at 24 § 171].
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A plaintiff need not allege eidr disparate treatment or disprimpact to state a reasonable
accommodation clainbee, e.g., Henrietta D. v. BloombgeB81 F.3d 261, 276-77 (2d Cir. 2003).

Title 1l “requires that public entities make reasonable accommodations for disabled
individuals so as not to deprive them of meaningful access to the benefits of the services such
entities provide.”Ability Ctr. of Greater Toledo v. City of Sandus&85 F.3d. 901, 907 (6th Cir.
2004); see also Tennessee v. Labdl U.S. 509, 531 (2004) (recognizing that “failure to
accommodate persons with disabilities will ofteave the same practical effect as outright
exclusion[.]”).As the Supreme Court held Adlexander v. Choatet69 U.S. 287, 301 (1985), “an
otherwise qualified handicapped individual musphevided with meaningful access to the benefit
that the grantee offers.”

When necessary to avoid discrimination on the basis of disability, a public entity shall,
pursuant to 28 CFR 8§ 35.130(b)(7), make reasenatdifications in policies, practices, or
procedures. The entity need not make the mocodation, however, if it either “imposes undue
financial and administrative burdens on a grardeegquires a fundamental alteration in the nature
of [the] program.”Sandison v. Michigan High Sch. Athletic As$4,F.3d 1026, 1034 (6th Cir.
1995)(quotingSchool Bd. of Nassau County v. Arlid80 U.S. 273, 287 n.17 (1987)).

Defendant does not deny that ODJFS has not mpdecentage of disability determinations
within the required ninety-day time period, nor thatne percentage of applicants are qualified for
benefits. Defendant insists, however, that thevisional eligibility that plaintiffs propose as an

accommodation is unreasonable and contrary to Ohid law.

° Specifically, defendants cite the Ohio Admsimative Code. This argument is without merit
as the ADA provides protection against diggriatory state statutes and polici8ee, e.g.Thrope
v. Ohig 19 F. Supp. 2d 816 (S.D. Ohio 1998) (findingtt®hio’s fee for permanent handicapped
windshield placards, codified in OhiRev. Code Ann. 8§ 4503.44, violated that ADA).
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Further, defendant argues that the miiffs’ proposed accommodations would be a
fundamental alteration of the MA-D program.

Plaintiffs respond that their proposed accommodation does not constitute a fundamental
alteration of the MA-D program. Defendant, accordmpglaintiffs, bases his contention about their
demand for provisional eligibility on unsupported factual assumptions. They also assert that their
approach fulfills the intent of the ADA.

In ADA cases, the plaintiff bears the burderesfablishing the elements of the prima facie
case, including—if needed—"the existence dasonable accommodation” that would enable him
to participate in the program, service, or actiaityssue. Once the pldaifi has done so, the burden
then shifts to the state to show that the requested accommodation is not reasonable. 28 C.F.R. §
35.150(a)(3)° Olmstead527 U.S. at 604-06 (noting that atst has the burden of establishing a
fundamental alteration defenssge also Martin v. Tafe22 F. Supp. 2d 940, 972 (S.D. Ohio 2002).

Determining whether a modification or accommodation is reasonable always requires a fact-

and context-specific inquiryierce v. County of Orangé26 F.3d 1190, 1217 (9th Cir. 2008). A

10 Section 35.150(a)(3) further explains:

In those circumstances where personngi@public entity believe that the proposed
action would fundamentally alter the seej program, or activity or would result in
undue financial and administrative burdempublic entity has the burden of proving
that compliance with § 35.150(a) of tlpart would result in such alteration or
burdens. The decision that compliance would result in such alteration or burdens
must be made by the head of a public emttitiris or her designee after considering

all resources available for use in theding and operation of the service, program,

or activity, and must be accompanied by a written statement of the reasons for
reaching that conclusion. If an action wabuksult in such an alteration or such
burdens, a public entity shall take any other action that would not result in such an
alteration or such burdens but would nevertheless ensure that individuals with
disabilities receive the benefits or services provided by the public entity.
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motion to dismiss is therefore not the propetasion for defendant’s argument that the proposed
modification is unduly burdensomiglartin, supra 222 F. Supp. 2d at 972 (“[W]hether requested
relief would entail a fundamental alteration is asjiom that cannot be answered in the context of
a motion to dismiss under &eR. Civ. P. 12(b)(6).")see also Radaszewski v. Mar&®3 F.3d 599,
614-15 (7th Cir. 2004) (holding that the cost-berefialysis that must be undertaken to assess a
fundamental alteration defense is not appropriately made at the pleading\ttgy®) v. Milwaukee
County No. 04-0193, 2006 WL 290510 at *7 (E.D. Wis. Feb. 7, 2006) (“[T]he determination of
whether plaintiffs’ requested alterations wowlddamentally alter [defendant] requires a more fact
intensive inquiry than is appropriate on a motion to dismiss.”).

| am satisfied that plaintiffs properly allege that they have been denied meaningful access
to MA-D benefits and that a reasonable awowdation may exist. Defendant’s dispute, as
expressed in his motion to dismiss, as ®réasonableness of the proposed accommodatgn (
that it “would be incredibly difficult and would tak@st resources,” [Doc. 15 at 8-9], is premature.
The defendant’s motion to dismiss the discrimination claim is therefore denied.

V. Supremacy Clause

Plaintiffs allege that defendant has failethi;m duty to provide them with access to medical
assistance with reasonable promptness. This failure on the defendant’s part, plaintiffs contend,
leaves unfulfilled the overarching goals of the Medicaid program and frustrates its purposes.
Defendant’s actions are therefore, accordirthéacomplaint, preempted by the Supremacy Clause
of the United States Constitution, Article VI.

Specifically, plaintiffs claim that defendant’sds determinations deprive them of their right
to: 1) benefits with reasonable promptnesswaititbut any delay under 42 U.S.C. § 1396a(a)(8) and

the implementing regulations, 42 C.F.R. § 435.911 (mandating eligibility determinations within
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ninety days), and 42 C.F.R. § 435.930 (entitlemebettefits without any delay); and 2) a system
that ensures that medical assistance will be édeailencluding at least the care and services listed
in 71 (1) through (5) of 42 U.S.C. 8§ 1396d(a), taalividuals meeting specified financial eligibility
standards, as required under 42 U.S.C. 8§ 1396a(a)(10).

The parties dispute whether, to state a Supogn€lause claim, plaintiffs must identify an
Ohio law in conflict with a federal law. Defendant asserts that because every requirement for the
Medicaid for the Disabled program mandated by federal law is similarly found in Ohio law, this case
does not present a Supremacy Clause issue. Plaantiifie that there need not be a direct conflict
for preemption to apply.

The Supremacy Clause invalidates state lawsititatfere with, or are contrary to,” federal
law. U.S. Const. Art. VI, cl. 2.g., Hillsborough County v. Automated Med. Labs, Wl U.S.
707, 712-13 (1985). A conflict betwearstate and federal law arises when “compliance with both
federal and state regulations is a physical impossibilfigtida Lime & Avocado Growers, Inc.
v. Paul 373 U.S. 132, 142-43 (1963), or when state law “stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Condtasss’ v.
Davidowitz 312 U.S. 52, 67 (19419ee alsd’G & E Co. v. State Enerd3es. Conservation & Dev.
Comm’n 461 U.S. 190, 204 (1983 .ankford v. Shermar51 F.3d 496, 510 (8th Cir. 2006).

In light of this precedent, plaintiffs are correct that state and federal laws need not be
diametrically or even facially opposed for federal law to preempt a conflicting state law.

Indeed, Federal Regulations may preempt established policies concerning the application
of the state statutes thairdlict with federal mandate§ee Jones v. Rath Packing G430 U.S.
519, 526 (1977) (noting that courts must “consider the relationship between the state and federal

laws as they are interpreted and applied, not merely as they are written.”).
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For example, ihivadas v. Bradshayb12 U.S. 107, 118 (1994), the Supreme Court held that
an agency policy that interprets state law imanner that conflicts with federal law is itself
preempted, even if the state law it is interpreting is not in comflict.

In that case, a discharged employee broaghuit under 8 1983 when the California State
Commissioner of Labor refused to enforce her claim for back pay. The Commissioner interpreted
the California Labor Code to prohibit enforcemientases where there was a collective bargaining
agreement with an arbitration clauskl. at 112. The Supreme Court held found “the
Commissioner’s policy to have such direct andidetntal effects on the federal statutory rights of
employees [under the National Labor Relations Act] that it must be pre-emigteat”135. The
Commission articulated its reasoning in an apparently standard form letter to the discharged
employeeld. at 102-103.

Though plaintiffs in this case do not have a letter documenting defendant’s detrimental
policy of tardy determinations, this is not fatatheir claim. It is well established that an unwritten
policy of inaction can have the same effect as peslitiw in influencing the behavior of state actors.
See Monell v. Dep'’t of Soc. Servi36 U.S. 658, 691 (1978) (notingathin the context of § 1983
municipal liability claims, unwritten yet “persistemicawidespread . . . practices of state
officials could well be so permanent and well setdedo constitute a ‘custoor usage’ with the
force of law.”);Reynolds v. Giulianb06 F.3d 183, 192 (2d Cir. 2007Mbnell's policy or custom

requirement is satisfied where a local government is faced with a pattern of misconduct and does

' In Livadas the defendant made essentially the argument as defendant does here. The
Supreme Court responded that “the assertiorthieatonenforcement policy must be valid because
[the state statute] is consistent with federal law is premised on irrelevant relationships and leads to
the wrong question: Pre-emption analysis turns erptilicy’s actual content and its real effect on
federal rights, not on whether [t&ate statute] is valid underetirederal Constitution or whether
the policy is, as a matter of state law, a proper interpretation of [state law]. 512 U.S. at 107.
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nothing, compelling the conclusion that the local goweent has acquiesced in or tacitly authorized
its subordinates’ unlawful actions.”).

Plaintiffs allege that the defendant’s disability determination scheme as set forth in the Ohio
Administrative Code “is so cumbersome ants s so many barriers to access for the disabled
individuals it is supposed to help, that its existence and operation actually conflict with federal
Medicaid requirements.” [Doc. 14 36]. Defendant’s apparently systematic and pervasive failure
to make disability determinations within nigedays and corresponding failure to ensure the
availability of medical assistance appears toheeresult of policy-based under-enforcement, and
as such is strongly in disaccord with the federal regime. The defendant has, through his conduct
implemented an implicit, albeit unwritten policy (lmrte as effective as if he had issued a formal
proclamation) that directly contravenes federal law. That law, in turn, is pre-emigti&esisthe
defendant’'sle factopolicy.

Defendants motion to dismiss this claim is denied.

V. Due Process

Applicants to Medicaid have a property inteiashe benefits for which they hope to qualify
and are, therefore, entitled to the due process protections imposed by the federal Medicaid statute
and regulations an@oldberg v. Kelly397 U.S. 254 (1970%ee Hamby v. Ned68 F.3d 549, 559
(6th Cir. 2004);see also Mathews v. Eldridgé24 U.S. 319 (1976). Plaintiffs allege that Ohio’s
Medicaid notice procedure and fair hearing system deprived them of that due process.

Under federal law, when a state agency eemr fails to process a claim for Medicaid
assistance reasonably promptly, the state must provide an opportunity for a fair hearing. U.S.C. §
1396a(a)(3). Federal regulations require that the state’s hearing system meet the due process

standards set forth {Boldberg, supraand the additional standards specified in 42 C.F.R. Part 431.
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42 C.F.R § 431.205); Fishmatr v. Daines, No. 09-5248, 2010 WL 4038781 (E.N.Y. Oct. 15,
2010).

Plaintiffs claim a deprivation of their Foegnth Amendment right to adequate notice and
opportunity for a hearing to contest denial of tlagiplications for Medicaid. Specifically, plaintiffs
claim that they are entitled to a hearing when an application for benefits has been “denied, acted
upon erroneously, or not acted upon with oeable promptness.” O.A.C. 5101:6-3-01(A){4).
Plaintiffs argue that theiright to a hearing, contrar§@oldberg, supra397 U.S. at 267, is not
“meaningful” because defendant does not provide notice of that right.

Medicaid plans must “provide for granting an ogpaity for a fair hearing before the State
agency to any individual whose claim for medicaiatance under the plan is denied or is not acted
upon with reasonable promptness.” 42 U.S.C. § 1396a(a)(3). The statute’s attendant regulations
require the state agency to notify applicantkefright to a hearing and the method of obtaining one
when the applicant first applies to Medicaahd when the agency takes any action affecting the
applicant’s claim. 42 C.F.R. § 431.28& rawley v. AhmedNo. 08-14040, 2009 WL 1384147 (E.D.

Mich. May 14, 2009).

In otheiwords regulation implementin(42U.S.C 8§ 1396:¢require state Medicaicagencies

to “inform everyrecipieninwriting . . . of hisrighttoaheag. . . athe time of any action

affectin¢ hisor herclaim.” Ladc v Thomas 962 F Supf 284 28¢ (D. Conn 1997) (requiring notice

12Setalsc 42 C.F.R §435.91:(the agenc mus senceact applican a written notice of the
agency’: decisior on his application and if eligibility is denied the reason for the action, the
specificregulatior supportin(the action anc ar explanatiol of hisor heirighttoreques ahearing).

13 The regulations also govern the specific cotster the notice, whit must include: (1)
a statement of the actions being taken, (2) rea®onise intended actions, (3) specific regulations
that support or require the intended action, and (éxplanation of the right to a hearing, and under
what circumstances Medicaid benefits will con during the pendency of the requested hearing.
42 C.F.R. § 431.210. This notice must, unless aegton applies, be mailed “at least 10 days
before the date of action.” § 431.211.
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of right to a hearing when effectively reducibgnefits by failing to act on a request for prior
authorization for durable medical equipment with reasonable promptness).

Defendant requests that | dismiss this claim because plaintiffs have been afforded hearing
rights. In making this claim, defendant assertsiihated plaintiffs Davis, Napier, and Bigelow each
received deferrals notifying them that theplcations were still pending and a determination
would be made when ODJFS received the necessary evidence. Each of those four plaintiffs
requested and had a hearing. Defendant arguealttiad plaintiffs could have likewise requested
a hearing, and that this satisfies due process.

Defendant does not address plaintiffs Williaros Rajner’s allegation that they never
received notice of the deferral of their applicationtheir right to a hearing for failure to determine
their eligibility with reasonable promptness, or netihat they had been denied eligibility. Plaintiff
Kohlhorst alleges that she did not receive atymotice of her denial and Auglaize County JFS
personnel denied her request for a hearing. Therefoth respect to Kohlhorst, Williams, Rajner,
defendant’s motion is denied.

The crux of plaintiffs’ argument is that dueopess requires notice of the right to obtain a
hearing not only when the state agency takesmethich affects the applicant’'s claim, but also
when the state agency so delayy action on an applicant’s process that the applicant’s claim is
effectively denied.

Plaintiffs have sufficiently pled a due ess violation. As defendant has chosen not to
address plaintiffs’ argument that due process requires more notice than the agency currently

provides, | deny defendant’s motion to dismiss the due process claim.
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Conclusion
For the foregoing reasons, it is hereby
ORDERED THAT Defendant’s motion to dismiss be, and it hereby is
1. GRANTED with regard to plaintiffs Ward and Bickford to the extent their claims are
moot; and
2. Otherwise DENIED.

So ordered.

s/James G. Carr
Sr. U.S. District Judge
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