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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Billy Lockett, Case No. 3:10 CV 1024

Plaintiff, MEMORANDUM OPINION
AND ORDER

_VS_
JUDGE JACK ZOUHARY
Paul Zatko, et al.,

Defendants.

INTRODUCTION

This is a race discrimination case brought irRiff Billy Lockett, an African-American,
against Chrysler Group, LLC (“Chrysler”), his curteemployer, and Paul Zatko (“Zatko”), his
former supervisor. Plaintiff alleges he expeciesracial discrimination, harassment, and retaliation
by Defendant Zatko while employed by Defendant Glatyin violation of Title VII of the Civil
Rights Act of 1964 (“Title VII”) and Ohio Revised Code § 4112. Discrimination and retaliatjon
claims brought under Ohio law are subject tosamme analysis as federal Title VII claimdollins
v. Atlantic Co, 188 F.3d 652, 658 (6th Cir. 199@)iscrimination claims)Majewski v. Automatic
Data Processing, Inc274 F.3d 1106, 1117 (6th Cir. 2001) (retaliattmms). Plaintiff also alleges
intentional infliction of emotional distress against both Defendants.

Defendants Zatko and Chrysler moved for summary judgment (Doc. Nos. 48; 47), which

Plaintiff opposed (Doc. No. 54) and Defendants replied (Doc. Nos. 55-56 ).
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BACKGROUND

Plaintiff began working for Chrysler in988 as an hourly employee at the Huntsville
Alabama assembly plant. In 1992, Plaintiff was transferred to Chrysler’s Toledo machining fag
where he remains employed as an hourly employee in the material handling department. In
Chrysler hired Zatko as a production superviabthe Toledo facility. Zatko was assigned t
supervise Plaintiff and other employees in the material handling department in January 200
remained Plaintiff’'s supervisor until April 2009 -- a period of approximately three months.

The February 2009 “New Rope” Comment

On February 17, 2009, Plaintiff asked Zatko for i pisafety glasses, as all employees ali
required to wear safety glasses while working enfecility. Plaintiff told Zatko, “Paul, don’t bring
the grandma glasses” (Doc. No. 424). According to PlaintiffZatko retrieved a pair of glasses
gave them to Plaintiff, and said “I bet you wawit complain if | put a new rope around your neck
(Doc. No. 43 at 24). Plaintiff sponded “what about the old rope” (Doc. No. 43 at 25). Steve Se
a co-worker present at the scene, respondesll;\Billy, don’t you know, the new rope is going to
leave burn marks” (Doc. No. 43 at 25). Zatko admits making a comment about a “new rq
insisting the comment was made in the context of a conversation regarding Plaintiff's con
complaining about his work assignments. Accordmgatko, he retrieved the only style of glasse
available at the time and gave them to Plaintifip stated, “why are you giving me these old granr
glasses” (Doc. No. 44 at 26). Zatko allegedawghed at Plaintiff's response, as did Seem af
Plaintiff, and Zatko then responded “you’d comipléyou got hung with amew rope” (Doc. No. 44

at 26).

lity,
200(

7

D, an

e

:3!.1

Dpe,

stant

y
nd




Shortly after this exchange, Plaintiff ran iftiack Weber, who at the time served as labd
relations supervisor. Plaintiff asked Weber “if ldtgou that somebody just said they want to put
new rope around my neck, how would you feel alilit(Doc. No. 43 at 26) Weber immediately
responded such a comment would be inappropriate, interviewed Plaintiff about the situatior
informed Plaintiff he would investigate furtherd® No. 43 at 26). Chrysler granted Plaintiff’g
request to leave work early that day and granted Plaintiff's request to transfer to third shift.

Weber investigated Plaintiff's complaint, interviewing Zatko who did not deny making
“new rope” comment. Zatko admitted he jokingtyd Plaintiff “you’d complain if they hung you

with a new rope”-- a comment Zatko argues refetodelaintiff's complaining and was not intendeg
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as a racial statement. Weber also intervie®&ein, the co-worker present during the exchange, who

confirmed Plaintiff did not indicathe was offended or threatermcthe “new rope” comment (Doc.
No. 45-1 at 13).
Weber forwarded the results of his investigatio Chrysler’s Global Diversity Office, which

reviewed the results and concluded Zatko’s remark violated Chrysler Group’s Discriminatior

Harassment Policy. Chrysler issued a written weyto Zatko as disciplinary action (Doc. No. 45-1

at17). On February 25, 2009, Weber informed Plathtt Chrysler had completed its investigatior
and taken appropriate action.
Shortly thereafter, on March 9, 2009, Plaintiff ila charge of racial harassment with th

Ohio Civil Rights Commission (*OCRC”) based on the “new rope” comment. In December 2
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As itturns out, Zatko was also transferred to third sthibugh the record is unclear as to who was transferr¢

first. Zatko claims he was unaware of Plaintiff's tremséquest and testified that Chrysler, not him, decideg
on the shift change (Doc. No. 44 at 38). Plaintiff gadéd Zatko was already on third shift when he firg
arrived -- “If | would have known that he [Zatko] wagsing to be on third shift,never would have went”
(Doc. No. 43 at 22).
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the OCRC determined there was no probable causgmort Plaintiff's allegations (Doc. No. 43-1
at 22). The U.S. Equal Employment Oppoity Commission (“EEOC”) adopted the OCRC's
findings in February 2010 (Doc. No. 43-1 at 23).

The March 2009 BMF Comment

On March 23, 2009, Zatko approached Plainwtip was operating a forklift, to assign him
to a project requiring the operation of a cranghen asked if he had a crane operator’s licenge,
Plaintiff responded that Zatko wabeady aware his license had ergi The parties disagree as t
how the exchange continued. Ptédfralleges he immediately askéat a union steward to be presen
during the conversation, and Zatko’s response waarilt need a damn stewatalk to you” (Doc.
No. 43 at 32). Because Ridff felt the need to get away from Zatko, Plaintiff claims he backed pp
his forklift and began to drive ay, at which time Zatko alleggdsaid “Don’t you back away from
me, you black mother fucker” (Doc. No. 43 at 32).fddelants’ side of the story is quite different
Plaintiff refused to clarify why he did not have a crane operator license, became argumentative
disrespectful, and responded to Zatko by showtmdysaying “fuck you” directly to his face beforg
driving away. Zatko denies calling Plaintiff a “black mother fucker” (Doc. No. 44 at 45).

Sean Mack, a human resources generalist and laladions representative, investigated the
incident at Plaintiff's request. Mack interwied Plaintiff and obtained a written statement from
Zatko. Mack also interviewed a witness identfley Plaintiff; however, the withess was unable tp

substantiate either version of the event. BecMaszk could not substantiate the conflicting storie$

his investigation was inconclusive (Doc. No. 46 at 12).




The“Tick Tock” Comments

During his deposition, Plaintiff, for the first tanalleged that between the time Zatko made
the “new rope” comment and when Zatko called hithlack mother fucker,” Zatko repeated “tick|
tock” to him on numerous occasions as they passed each other in the facility. Plaintiff dig not
reference this allegation in theasyes filed with the OCRC or ingfComplaint filed with this Court.
Defendants argue Zatko never made such comments (Doc. No. 44 at 45-46).

Plaintiff's Verbal Warnings and the March 2009 Written Discipline

According to Defendants, Plaintiff continuafiled to perform his job duties adequately angd
received numerous verbal warnings regarding theh&dgft his work area. Area manager Julie Boik
specifically counseled Plaintiff with his union steward present, that he was to wear safety glasses

leave his area set up properly, and listen toupesrisors (Doc. No. 48-3 at 16—17). On March 18

2009, Chrysler issued Plaintiff another verbal wagrafter several complaints regarding Plaintiff's
failure to leave his work area in proper conditfpoc. No. 43-1 at 28). Less than two weeks latey,
Boik, after being notified Plaintiff's work area was once again impropsued Plaintiff written
discipline (Chrysler calls it a “written verbal wangi’) for violating Chrysler’s Standard of Conduct
No. 5 (failure to exert normal effort on the job) &l 6 (failure to follow instructions of supervisor)
(Doc. No. 43-1 at 28).

Defendants argue that although Zatko was ptesban Chrysler gave Plaintiff the written

J

discipline, Zatko was not involved in the discipli¢hat decision was made solely by Boik. Zatk
states he was unaveaof Chrysler’'s discipline until the ijgt meeting with Boik who made the
decision (Doc. No. 44-1 at 44-4®)laintiff believes Zatko bears some responsibility for the decisign,

although Plaintiff did not receive any time off for the written discipline.




On April 2, 2009, Plaintiff filed another chargkdiscrimination with the OCRC, alleging race
discrimination, harassment, and retaliation. Once again, the OCRC issued a no probable| cau:
determination (Doc. No. 43-1 at 26), which was addty the EEOC (Doc. Nd3-1 at 27). Plaintiff
also filed a grievance as a result of the March writliscipline. To resolve the grievance, Weber and
committeeman Rodney Ridgway agreed to resciath#ff’'s warning (DocNo. 43-1 at 29). Zatko

stopped supervising Plaintiff in April 2009, andhiptiff has experienced no further problems wit
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Zatko?

STANDARD OF REVIEW

L=

Pursuant to Federal Civil Rule 56(a), summjaiygment is appropriate where there is “n
genuine issue as to any material fact” and ftleving party is entitled to judgment as a matter ¢f
law.” This burden “may be discharged by ‘showirghat is, pointing out to the district court—that
there is an absence of evidence to support the nonmoving party’'sCatseéx Corp. v. Catrettt 77
U.S. 317, 323 (1986). When considering a motion for summary judgment, the court must draw all
inferences from the record in the light most favorable to the non-moving pd#isushita Elec.
Indus. Co. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986). The casrhot permitted to weigh the

evidence or determine the truth of any matter iputis; rather, the court determines only whether the

2

In his Complaint, Plaintiff asserts he has been subjected to harassment and discrimination at Chryslgr sinc
the mid 1990's (Doc. No. 1 at 3). Plaintiff assertgitberimination involved his supervisor calling him names
such as “black ass,” “black rifwer fucker,” and “black dumb bitch” @. No. 1 at 3). Those allegations were
the basis for previous suits by Plaintiff against Chrysler. In his first suit (Case No. 3:95-CV-7686), Pla|ntiff
also alleged racial discrimination and retaliatiofhe court dismissed the case on summary judgment jin
December 1996. Plaintiff's second suit against Chrysler (Case No. 3:97-CV-7332) -- filed less than 4 yeatr
after the first -- also alleged racial harassment. [Bwisuit was tried to a jury, which rendered a unanimous
verdictin favor of Chrysler. Plaintiff admits the @égions in his current Complaint that he was called “black
ass,” “black mother fucker,” and “black dumb bitch” wpeet of his previous suits against Chrysler (Doc. No,
43 at 20-21), and that he was never again called “idlacib bitch” or “black ass” after the jury verdidd.
These past allegations occurred years before Zatkbiveasby Chrysler and are too far removed in time t
be part of Plaintiff's current hostile work environment claim.
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case contains sufficient evidence from whichrg pould reasonably finfbr the non-moving party.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248-49 (1986).
RACIAL DISCRIMINATION AND HARASSMENT

A hostile work environment is a workplace “permeated with discriminatory intimidatic
ridicule, and insult that is sufficiently severe mervasive to alter the conditions of the victim’s
employment and create an abusive working environmefdrtis v. Forklift Sys., Ing 510 U.S. 17,
21 (1993). To establish a prima faciase, Plaintiff must show: (¢ was a member of a protecteq
class; (2) he was subjected to unwelcome racial harassment; (3) the harassment was b3
Plaintiff's race; (4) the harassment was sufficiersiiyere or pervasive to alter the conditions (¢
employment and create an abusive working environment; and (5) Defendants are liable f
creation of that environmenBarrett v. Whirlpool Corp.556 F.3d 502, 515 (6th Cir. 2009) (citing
Hafford v. Seidner183 F.3d 506, 512 (6th Cir. 1999)). The key test is whether the alle
harassment was “severe or pervasiv€é€lly v. Senior Centers, Incl69 Fed. App’x 423, 428 (6th
Cir. 2006). Claims are evaluated both objectivelg subjectively: “[tihe conduct must be severe g
pervasive enough that a reasonable person wouldifjritbstile or abusive, and the victim must
subjectively regard that environment as abusivackson v. Quanex Cord.91 F.3d 647, 658 (6th
Cir. 1999) (citingBlack v. Zaring Homes, Incl04 F.3d 822, 826 (6th Cir. 1997)).

The parties agree the first element of the priiacie case is satisfied here: Plaintiff is
member of a protected group. For summary juddmerposes, this Court finds the second eleme
is also satisfied. The third element limits th@u@’s analysis to harassment based on Plaintiff’s rag

Williams v. CSX Transp. C&43 F.3d 502, 511 (6th Cir. 201Bpwman v. Shawnee State Univ.

220 F.3d 456, 464 (6th Cir. 2000). And this Court exasiwhether the totality of the alleged racia|
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harassment was sufficiently severe or pervagivereate a question for the jury under the fourth

element. Williams v. General Motors Corpl87 F.3d 553, 562 (6th Cir. 1999).

Conduct Based on Race

Plaintiff may prove harassment based on race bgrfl) direct evidence of the use of race
specific and derogatory terms, or (2) comparative evidence about how the alleged harasser
members of both races in a mixed-race workpl&®X Transp. Cp643 F.3d at 511 (citin@nacle
v. Sundowner Offshore Servs., |23 U.S. 75, 80-81 (1998)Though harassing conduct need ng
be overtly racist, Plaintiff must demonstratedwild not have been harassed but for his r&iay

v. United Parcel Serv., Inc501 F.3d 695, 706 (6th Cir. 2007).

Plaintiff alleges three specific instancesadfial harassment: Zatko’s “new rope” comment;

being called a “black mother fucker;” and Zatkdtick tock” comments. This Court draws all

inferences in a light most favorable to Plaintiff.

According to Plaintiff, Zatko handed him thdetg glasses he asked for and said “I bet ygu

wouldn’t complain if | put a new rope around yomack” (Doc. No. 43 at 24). The comment itsel
did not use racist words or contain racist langua@@eko, who disputes Plaintiff's recollection of the
precise language used, alleges he made the comment in the context of Plaintiff's co
complaining. Zatko believes the comment talmmmon phrase and alleges he has never use
as aracial slur. A commerggarding placing a “new rope”and an African-American, however,
could be considered racial harassment. PAantiff points out, many courts have recognize

references to lynching and nooses as racial harass®eate.gAllen v. Mich. Dep't of Corr.165
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F.3d 405, 411 (6th Cir. 1999) (“[E]vidence of racial harassment is the threatening letter|. . .




contain[ing] a reference to lyhng, [and] a drawing of a . . . noose.”). While this comment was 1
an overt reference to lynching or to a noose, a reasonable jury could find it was based on rag

Calling Plaintiff a “black mother fucker” was agyatory and plainly based on race. Just ¢
plainly, however, a reasonable jury could not find the “tick tock” comments were based on

Plaintiff has no direct evidence of racial causati- this Court cannot see how “tick tock” can b

considered race-specific or derogatory. Additign#laintiff has offered no comparative evidence

demonstrating Zatko treated Plaintiff differentlgdause of his race. Plaintiff admitted he did ng

know what Zatko meant by “tick tock,” but wasdatold by a union steward that the comment ma

have been made to signify Plaintiff's timathvChrysler was running out (Doc. No. 43 at 85-86).

Any which way, this interpretation is not race-based.

Defendants’ Conduct Was Not “Severe or Pervasive”

This Court next considers whether the totabtyhe race-based harassment was sufficiently

severe or pervasive to alter the conditions of his employment and create an abusive w
environment.General Motors Corp.187 F.3d at 562 (holding courts must examine the “totality

the circumstances”). Factors that may be considered in making this determination includ
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frequency of the discriminatory conduct, its severity, whether it is physically threatening or

humiliating or a mere offensive utterance, anéthier the conduct unreasonably interferes with wo

performance.Hafford, 183 F.3d at 512. “[C]onduct must betrexne to amount to a change in the

terms and conditions of employment . . . Faragher v. City of Boca Ratp®24 U.S. 775, 788
(1998). Simple teasing, offhand comments, occasional offensive utterances, and other is
incidents, unless extremely serious, do not rise to the level required to create a hostile

environment.See Morris v. Oldham County Fiscal Cquz01 F.3d 784, 790 (6th Cir. 200@QSX
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Transp. Ca.643 F.3d at 512-13. “To hold otherwise wotiddk changing Title VII into a code of
workplace civility, a result [the Sixth Circuit has] previously rejecteldl.” And “conduct that is
deplorable, off-color, or offensive to our mossigavalue of according respect and dignity to evel
person, is not always legally actionabka ‘hostile work environment.’Kelly, 169 Fed. App’x at
429.

Under the record facts, Plaintiff fails to ddtah a prima facie case of a racially hostile wor
environment. Drawing all inferences in a light shéavorable to Plaintiff, he fails to set forth
sufficient facts to satisfy the objective “severe and pervasive” standard.

Only two of Zatko’'s comments -- the “newpe” comment and the “black mother fucker
statement -- were racially charged. While inayppiate, these isolated remarks do not amount tg
pervasive, aggressive, or constant course of conduct. In other words, there was no freque
Zatko’s discriminatory behavior, and nothing indicatestreated Plaintiff different because of hig
race. Neither statement involved a physical thi@&iaintiff. Although Plaintiff alleges the “new
rope” comment made him feel a “lynching monigitoc. No. 54 at 14), the comment, in context

cannot be considered threatening under an objective standard.

Unlike cases cited by Plaintiff, this case doesmailve death threats or the physical preseng¢

of a rope, let alone a noose. For example, plaintifAllan v. Mich. Dep’t of Corrections/as
constantly subjected to racial epithets and indayltsis supervisors and received a threatening ng
signed by the “KKK.” 165 F.3d 405, 411 (6th Ci€99). The note included offensive language,
death threat, and contained an overt referenbgbbing: a drawing of a stick figure with a noose
around its neckld. Similarly, inLittle v. Nat'l Broad Co.various plaintiffs observed an actual noos

with the name of an African-Anmiean co-worker taped to it hangiimgthe workplace. 210 F. Supp.

10

Yy

N\

ncy

e

—t

e

a

D




2d 330, 391 (S.D.N.Y. 2002). Indeed, every casenfffacites involved actual threats or racial
harassment in the form of actually displaying a hangman’s noose.

Nothing in this record supports Plaintiff'algective assertion that the “new rope” commer

~+

was an actual threat of violence. Zatko's statet® simply do not rise the level of severity
required to make out a prima facie case of hostile work environment.

Defendants Are Not Liable for the Creation of a Hostile Work Environment

To satisfy the fifth element of his prima facie case, employer liability, Plaintiff myist
demonstrate Chrysler is vicaridysiable for Zatko’s harassmenBarrett v. Whirlpool Corp.556

F.3d at 516 (citindHafford, 183 F.3d at 513)aragher, 524 U.S. at 807 (holding employers ar¢

174

vicariously liable only for actionable hostile eronments). Because Zatko’s comments were not
sufficiently severe or pervasive, Chrysler cannot be held vicariously liable.
Finally, because Zatko’s conduct was not actibmharassment, this Court does not need fo
address whether Chrysler would be successful in asserting an affirmative defense undgr th
Ellerth/Faragherframework for supervisor liability.
RETALIATION
Plaintiff also claims Defendants retaliated against him for filing a discrimination grievahce
with the OCRC. Title VII forbids employer retaliation against employees for making a charge,
testifying, assisting, or participating in &l& VIl investigation, proceeding, or hearingurlington
Northern & Santa Fe Ry. Co. v. Whi8 U.S. 53, 59 (2006). To establish a prima facie casq of
retaliation, Plaintiff must show: (1) he engaged in protected activity; (2) Chrysler knew off his

protected activity; (3) Chrysler took an adverse @yplent action against Plaintiff; and (4) there wa

[%2)
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a causal connection between the protectéigigcand the adverse employment actidiorris v.
Oldham County Fiscal CouyrR01 F.3d 784, 792 (6th Cir. 2000).
Plaintiff must show “a reasonable employee would have found the [retaliatate}ially

adverse which . . . means it well might have diagied a reasonable worker from making @

supporting a charge of discriminationBurlington Northern548 U.S. at 67-68 (emphasis added).

If Plaintiff establishes his prima facie case, thelearof production shifts to Defendants to “articulat
some legitimate, nondiscriminatory reason” for their actiaisDonnell Douglas Corp. v. Green
411 U.S. 792,802 (1973). Plaintiff, who beardtheden of persuasion throughout the entire proces
must then demonstrate “the proffered reason was not the true reason for the employment de
but a mere pretextTexas Dept. Of Cmty. Affairs v. Burdid&0 U.S. 248, 256 (1981).
Defendants do not dispute Plaintiff satisfiesfire and second elements of his prima faci
case (Doc. No. 47-1 at 18). Therefore, the issusdthis Court are whether disciplining Plaintiff
constituted an “adverse employment action,” and whether a causal connection existed be
Plaintiff's protected activity and the “adverse employment action.”
A Warning Is Not An “Adverse Employment Action”
Plaintiff speculates a single written disciginonstitutes an “adverse employment actior
under Title VII. Butin the Sixth Circuit, a written warning is not an adverse employment action w
it does not significantly changeptaintiff’'s employment statusSee, e.g., Thomas v. Poit@8 Fed.
App’x 686, 688 (6th Cir2004) (holding a warning letter could not support a prima facie cass
employment discrimination). Plaintiff offers mwidence he was demoted, his pay changed, or
responsibilities were significantly modified because of the warning. The warning merely presq

Plaintiff with documented evidence of his shortangs at Chrysler and placed him on notice h
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conduct violated two company standards. Furthermore, “[a] decision which is subsequently

overturned through internal processes is not an adverse employment addio¢citing Dobbs-

Weinstein v. Vanderbuilt Univ185 F.3d 542, 546 (6th Cir. 1999Rlaintiff's March 2009 written

discipline was rescinded in September 2009 throughrtios grievance process. Therefore, Plaintiff

has not suffered a final or lasting adverse employment action sufficient to support his prima
case.

No Causal Connection Exists

Plaintiff argues he can establish the fourtm@nt of his prima facie retaliation case becau
of the temporal proximity between his protecttivity and the written discipline, and on hig
conclusion that Zatko was involved in the decidiomssue the warningWhile proximity in time
between an adverse action and protected activityomagievant indirect evidence to support a caus
connection, the Sixth Circuit has repeatedly held “temporal proximity alone will not suppor
inference of retaliatory discrimination when there is no otlwenpelling evidencé Imwalle v.
Reliance Medical Products, Inc515 F.3d 531, 546 (6th Cir. 2003) (citilNguyen v. City of
Cleveland 229 F.3d 559, 566 (6th Cir. 2000)) (emphasis addeé)also Chandler v. Specialty Tires
of Am., Inc, 283 F.3d 818, 826 (6th Cir. 2002) (“[Bximity alone may not survive summary
judgment . . . nor does it imply causation.”).

This is not a case where Defendants retaliagainst Plaintiff immediately after learning of|

his protected activity -- sightly over a month passed between the date Plaintiff first complain

Weber about the “new rope” comment and wheny€lar issued a written discipline. Other thaf

temporal proximity, Plaintiff offers no compellirgyidence of retaliation to support his claim. Hig

contention Zatko was involved in the decision to discipline him is not supported by evidence,
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speculation. The evidence reflects Boik addressed with Plaintiff his work performance an

repeated failure to listen to supervisors. Plaintiff's “conclusory allegations, speculation,

d his

and

unsubstantiated assertions” about Zatko's involeet are not evidence and cannot survive summary

judgment. See Gooden v. City of Memphis Police DegprtFed. App’x 893, 896 (6th Cir. 2003).

Plaintiff Has Not Established Pretext

Even if Plaintiff satisfied his prima facie case, his retaliation claims would still fail. Chrys
produced ample evidence of a legitimate, nondiscriminatory reason for disciplining Plaintiff. Chr
disciplined Plaintiff in March 2009 for repeatetiyling to leave his work station in proper condition
despite explicit directions from management.aiflff was verbally warned about his failures
numerous times before receiving a formal writtenigise. Poor work performance is a legitimate
nondiscriminatory reason for taking an adverseaand, “by articulating such a reason, [Defendan
met their] initial burden under thdcDonnel Douglas/Burdinfamework.” Imwalle, 515 F.3d at
546;Majewskj 274 F.3d at1116. The final burden thereforftesthto Plaintiff to prove Defendants’
stated reasons for the discipline are in fact a pretext designed to hide retaldhtion.

Plaintiff can establish pretext “by showing thia¢ proffered reason)has no basis in fact,

(2) did not actually motivate [Defendants’] challedg®nduct, or (3) was insufficient to warrant the

challenged conduct.Johnson v. Kroger Cp319 F.3d 858, 866 (6th Cir. 2003) (citibgws v. A.B.
Dick Co, 231 F.3d 1016, 1021 (6th Cir. 2000)). Regardless of which option is used, Plaintiff re
the ultimate burden of producing “sufficient evidence from which the jury could reasonably rg
[Defendants’] explanation and infer [Defendantsitentionally discriminated’ against him.”
Braithwaite v. Timken Cp258 F.3d 488, 493 (6th Cir. 2001). Rk#i cannot satisfy this burden.

As the record reflects (discussed above), Chrysler had a legitimate basis for issuing the disci
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INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

Plaintiff's final claim against Defendants is for intentional infliction of emotional distress.
succeed with this claim, Plaintiff must establigl):Defendants intended to cause Plaintiff emotion
distress or should have known such serious emalkidistress would result; (2) Defendants’ condu
was outrageous, extreme, beyond all possible bourtiehcy, and utterly intolerable in a civilized
community; (3) Defendants’ conduct proximately caused Plaintiff's psychic injury; aRth{#iff's
emotional distress is so serious that no redslen@erson could be expected to endurd dlley v.
Family Dollar Stores of Ohio, Inc542 F.3d 1099, 1110 (6th Cir. 2008kunsumi v. Cincinnati
Restoration, Ing.120 Ohio App. 3d 557, 562 (1997).

Even when viewing the facts (discussed abova)light most favorable tBlaintiff, Plaintiff

fails to raise a genuine issue of material f&gjarding each element of his claim. Assuming &l

conduct occurred as Plaintiff alleges, it does emnstitute the sort of extreme and outrageous

behavior beyond all bounds of decency as required by OhioTalley, 542 F.3d at1110.
Specifically, Plaintiff's claim fails because he fails to show his emotional distress is

“serious and of such a natutet no reasonable person could be expected to enduEkiirisumi

SO

120 Ohio App. 3d at 562. He claims he begamdite) counseling sessions because of the racially

hostile work environment he endured at Chryddnetheless, the Ohio Supreme Court requires t
level of emotional distress not only tod®rious, but also “severe and debilitatinBaugh v. Hanks

6 Ohio St. 3d 72, 78 (1983). Some examplesctibnable distress include “traumatically induce
neurosis, psychosis, chronic depression, or pholda."Serious emotional distress may be foun
where areasonable person, normally constituted, vioeulohable to cope adequately with the ment

distress engendered by the circumstances of the cdde.”Additionally, to prevent summary
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judgment, Ohio law requires Plaintiff to present “some ‘guarantee of genuineness’ in support of [his]
claim.” Buckman-Pierson v. Brannph59 Ohio App. 3d 12, 21 (Ohio Ct. App. 2004).

Plaintiff offers no such guarantee. For exampllaintiff provides no counseling records an

L

-

fails to explain counseling sessions admittedly takerears past before Zatko was his supervisg
Moreover, Plaintiff admits Zatko’s comments caused him to miss only ddyatif work (Doc. No.
43 at 30). There is simply no evidence showrigintiff's emotional distress was “severe” ang
“debilitating” as is required by law.
CONCLUSION
For the foregoing reasons, Defendants’ Motions for Summary Judgment are granted.

ITIS SO ORDERED.
s/Jack Zouhary
JACK ZOUHARY
U. S. DISTRICT JUDGE

November 16, 2011
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