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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Patricia M. Weinert, Case No. 3:10 CV 1655
Plaintiff,
MEMORANDUM OPINION
-Vs- AND ORDER
Commissioner of Social Security, JUDGE JACK ZOUHARY
Defendant.
INTRODUCTION

Plaintiff Patricia Weinert timely filed a Corfgant (Doc. No. 1) against the Commissioner of
Social Security seeking judiciedview of the Commissioner'sdision to deny supplemental socia
security income (“SSI”) benefits. This Court has jurisdiction under 42 U.S.C. 8§ 405(g).

This case was referred to Magistrate Judge Armstrong for a Report and Recommengatior
("R&R”) pursuant to Local Rule 72.2(b)(2). After briefing on the merits by both parties, the
Magistrate recommended that this Court afftime final decision of the Commissioner to deny
Plaintiff's claims (Doc. No. 26).

The matter is now before this Court on Objews to the R&R filed b{Plaintiff (Doc. No. 27).
Defendant did not file a Response. In accordancehiti. Duriron Co., 656 F.2d 1208 (6th Cir.
1981) and 28 U.S.C. § 636(b)(1)(B) (C), this Court has reviewed the determination of the
Magistrate de novo For the reasons set forth below, this Court adopts the Magistrate’s

recommendation to affirm the Commissioner’s decision.
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BACKGROUND

The R&R accurately recites the relevant fattual procedural background from the record
and this Court adopts it in its entirety (Doc. Noa28-10). Briefly, Plaintf was twenty-four years
old when she filed her application for SSI wiitle Commission. The record contains no evidence th
Plaintiff was engaged in substantial and gainful @&gtsubsequent to her application for SSI. He
highest level of education is a GED.

Plaintiff has a history of treatment for gerneed anxiety disorder (“GAD”) and has receivec
treatment for the last fifteen years (Doc. No. 2B)aPlaintiff was sexuly assaulted in August 2004,
and she alleges this assault exacerbated ingetg disorder, claiming the onset of disability
approximately seven months later (Doc. No. 17-2 at 20). The Bureau of Disability Determin
referred Plaintiff to Dr. Zake, for a consultive examination, in August 2007 (Doc. No. 17-3 at 4

Dr. Zake diagnosed Plaintiff with symptoms of GAD, panic disorder, and agoraphobia.
concluded that her ability to work with others and her ability to withstand the stress of day-tg
work was extremely impaired (Doc. No. 26 at 5-Hintiff's file was then reviewed by state-agenc)
physicians. While agreeing with Dr. Zake’s diagapthese reviewing physicians disagreed with th
scope of Plaintiff’s limitations, concluding that Piaff had moderate limitations (Doc. No. 26 at 6)

Plaintiff continued to seek treatment for bexiety disorder and depression. Evaluations
her mental health during this time ranged frdicoenplete inability to function independently outside
the area of one’s home” to merely mild restang on “activities of daily living” (Doc No. 17-15 at
33). Throughout 2008 Plaintiff saw treating physici®r. Uddaraju, who treated her for panig
attacks, depression, and tendinosis in the right thigh (Doc No. 26 at 7-9). By November 200

Uddaraju noted Plaintiff's panic attacks were “letting up” and her main problem was with the
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in her right thigh (Doc. No. 26 at 8). Plaint#frehabilitation prognosis frothis thigh injury was
excellent (Doc. No. 26 at 10).

Plaintiff applied for SSI benefits in JugB07, alleging disability since March 2005 (Doc. Nag.
17-3 at 7). In May 2009, after an administratikiearing and review of the medical record,
Administrative Law Judge (“ALJ") Burlison determintight Plaintiff was not disabled (Doc. No. 17-2

at 24). The Appeals Council deniexiew and the ALJ’s decisidrecame the final decision of the

Commissioner.See20 C.F.R. § 404.981. The Magistrate’s R&R fully adopted the decision of the

Commissioner, to which Plaintiff now objects.

STANDARD OF REVIEW

In reviewing the denial of SSI benefits, this Court “must affirm the Commissiongr’'s

conclusions absent a determination that the Commissioner has failed to apply the correc

standards or made findings of fact unsupmblig substantial evidee in the record.”"Walters v.

lege

Comm’r of Soc. Secl27 F.3d 525, 528 (6th Cir. 1997) (citing 42 U.S.C. § 405(g)). Judicial review

of the ALJ’s decision is limited twhether the ALJ applied the correct legal standards and whether

the findings of the ALJ are supped by substantial evidenceBlakely v. Comm’r of Soc. Seb81

F.3d 399, 405 (6th Cir. 2009). “Substantial evidencease than a scintilla of evidence but less thgn

a preponderance and is such relevant evidence as a reasonable mind might accept as adgquat

support a conclusion.Besaw v. Sec’y of Health and Human Se®66 F.2d 1028, 1030 (6th Cir.

1992). The Commissioner’s findings “as to any fact if supported by substantial evidence shpll be

conclusive.” McClanahan v. Comm’r of Soc. Se¢74 F.3d 830, 833 (6th Cir. 2006) (quoting 44

T

U.S.C. § 405(q)).




Even if substantial evidence, or indeedegpomnderance of the evidence, supports a claimant’s

position, the court cannot overtufso long as substantial evidence also supports the conclugion

reached by the ALJ."Jones v. Comm’r of Soc. Se&36 F.3d 469, 477 (6th Cir. 2003). However
procedural errors can be a basis for overturning the decision of the Commissioner, even
decision is supported by substantial evider®ee Bowen v. Comm’r of Soc. $Sé€8 F.3d 742, 746
(6th Cir. 2007).

STANDARD FOR DISABILITY

Eligibility for SSI benefits is predicated oretlexistence of a disability. 42 U.S.C. § 423(a).

“Disability” under Social Security is defined as tiability to do any substantial gainful activity by

reason of any medically determinable physical antalempairment which can be expected to result

in death or which lasted or can be expectedstiftet a continuous period nbt less than 12 months.”

20 C.F.R. 8416.905(a). In addition, “[a]n individual shall be determined to be under a disability

if his physical or mental impairment or impairmeats of such severity that he is not only unable {o

do his previous work but cannogresidering his age, education, and work experience, engage in
other kind of substantial gainful work thetists in the national economy. . .Walters 127 F.3d at
529 (citing 42 U.S.C. 8§ 423(d)(2)).

The Commissioner’s regulations governing the-Btep evaluation for SSI benefits are foun
at 20 C.F.R. 8§ 416.920, respectively:

1. Was claimant engaged in a substantial gainful activity?

2. Did claimant have a medically detenable impairment, or a combination of

impairments, that is “severe,” which is defined as one which substantially

limits an individual’s ability to perform basic work activities?

3. Does the severe impairment meet one of the listed impairments?
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4, Determine the claimant’s residual ftima capacity and whether claimant can
perform past relevant work.

5. Can claimant do any other work coresidg her residual functional capacity,
age, education, and work experience?

Under this five-step analysis, the claimang bi@e burden of proof isteps one through four.

Walters 127 F.3d at 529. The burden shifts to the Cossioner at step five, in determining whethe

the claimant has the residual functional capacipetdorm available work in the national economy.

Id.; see also Bowen v. Yucket82 U.S. 137, 146 n.5 (1987). The ¢aanmsiders claimant’s residual
functional capacity, age, education, and past wxpkeeence to determine if claimant could perforn,
other work. Walters 127 F.3d at 529. Only if a claimasatisfies each element of the analysig
including inability to do other work, and meets the duration requirements, is she determined
disabled. 20 C.F.R. § 404.1520(b)—&ge also Walterdl 27 F.3d at 529.
DISCUSSION

The ALJ denied Plaintiff's request for benefitsder step five, finding that while Plaintiff is
unable to perform any past relevant work, considering her age at the alleged onset date, edu
work experience, and residual functional capacitye ‘tlaimant is capable of making a successf
adjustment to other work that exists in sigrafit numbers in the national economy” (Doc. No. 174
at 24). The Magistrate agreed.

Plaintiff now raises four objections to tR&R: (1) the Commissioner failed to accord prope

weight to the opinion of Plaintiff's treating phyiio; (2) the hypothetical given to the vocationa|

expert did not sufficiently degbe Plaintiff’s limitations; (3) the Commissioner improperly assess
Plaintiff's credibility; and (4) th€ommissioner did not account for limitans arising from Plaintiff's

agoraphobia.
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Objection 1: Plaintiff's Treating Physician

The opinions of treating physicians are given controlling weight “absent justifiable

reasons—made on the record—d@counting those opinionsBlakely, 581 F.3d at 408 (citing Soc.

Sec. Rul. 96-2p, 1996 WL 374188 at *4-5). The ALJ must give controlling weight if the treat

ng

source opinion is “well supported by medically acceptable clinical and laboratory diagnostic

techniques and is not inconsistent with the othbstntial evidence in [the] case record.” 20 C.F.R.

§ 404.1527(d)(2).
If the treating physician opinion is not givesntrolling weight, the ALJ should consider six-
factors to determine how much weight to accord that opinidn.Those factors are:

Length of the treatment relationship;

Nature and extent of the treatment relationship;

Supportability;

Consistency;

Specialization; and

Other factors brought to the attention of the ALJ by the claimant.

ok wnE

20 C.F.R. §§ 404.1527(d)(2)—(6).

Based on these factors, the ALJ must provide “good reasons in [the] notice of determir]
or decision for the weight . give[n] .. ..” 20 C.F.R. § 404.1527(d)(2). The reasons behind t
procedural requirement are twofold. Firfite “good reasons” requirement ensures meaningf
appellate review of the determination. Second, claiswaust be able to discern the reasons why t
ALJ disagreed with the opiniasf their treating physicianRogers v. Comm’r of Soc. Set36 F.3d
234, 243 (6th Cir. 2007). “[F]ailure to follow theqmedural requirement of identifying the reason
for discounting the opinions and for explaining precisely how those reasons affected the W
accorded the opinions denotes a lack of substaviidence, even where the conclusion of the AL

may be justified based upon the recortd”
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Itis undisputed that Dr. Uddaraju is Plaffiitreating physician whoancluded that Plaintiff
was severely limited in her ability to function siagte the home. Because the ALJ accorded th
opinion little weight (Doc. No. 17-2 at 22), “googlasons” must be provided. An ALJ may rely o
medical records to find “good reasons” or the claimant’s own testin®eg.Rabbers v. Comm’r of
Soc. Se¢.582 F.3d 647, 658 (6th Cir. 2009) (affirminiistrict court’s decision to adopt the
Magistrate’s R&R and deny benefits). Here, the ALJ relied on both.

The ALJ fully considered the record from Dr. Uddaraju concerning Plaintiff's anxi
disorder and tendinosis in her right leg as well as the diagnosis in the Mental Impair
Questionnaire. In assigning little weight to the questionnaire, the ALJ concluded:

[T]he undersigned Administrative Law Judgeds the questionnaire conclusory and

against the weight of the record asvhole. The conclusions reached in the

guestionnaire are not supported by medically acceptable signs, symptoms, and/or
laboratory findings. A review of the exfiilfile fails to identify any subjective or
objective medical findings supporting a corsstun which prevents the claimant from

doing work of any kind. Ahough there is clear evidence that the claimant suffers

from symptoms of anxiety, depression @adt traumatic stress disorder, the claimant

has a very limited record of treatment @he appears to be functioning fairly well in

between periods of treatment. There is limited medical evidence in the record from

Dr. Uddaraju and it does not explain the basis for, nor support the limitations noted in

this questionnaire. As such, the questionnaire is accorded little evidentiary weight.

(Doc No. 17-2 at 22).

The record supports this consian. Like the plaintiff irRabbersPlaintiff here could perform
several daily activities, including the ability togpare meals, grocery shop, and manage her o
finances. Compare Rabber$82 F.3d at 658yith (Doc. No. 17-2 at 22). Additionally, the ALJ

found that Plaintiff’s medical record indicated that her condition was improving (Doc. No. 17-

Dr. Uddaraju himself indicated that Plafhwas “feeling better” (Doc. No. 17-17 at 24).
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These “good reasons” clearly address the lack of consistency and supportability for Dr.

Uddaraju’s diagnosis of severe impairmerithe ALJ has met her burden of relying on “goo
reasons” to accord little evidentiary weight to the treating physician’s diagnosis.

Plaintiff next objects to the ALJ’s opinionebause it gives weight to the state-agenc
physicians, Dr Swain and Dr. Goldsmith, even though their opinion was made before mu
Plaintiff's treatment had been documented (Doc No. 27 at 5). But chronology alone is not er
to undermine the weight given to an earlieagihosis, especially when the ALJ gives clegd
consideration to how a claimant’s conditimight have changed in the interiBlakely, 581 F.3d at
409. The ALJ here noted that Plaintiff’'s conditeeemed to have worsened since the state-age
review, but that condition did not warrant a findiofgtotal disability (Doc. No. 17-2 at 22). Just
because a medical diagnosis comes earlier in time does not mean an ALJ cannot find it pers

Plaintiff also objects to the ALJ’s decisiongive little weight to the treating physician on the
grounds that the ALJ “has no special expertise tkenie@r own psychiatric assessment of Plaintiff’
condition based on review of the treatment notes” (Dlac 27 at 4). If this had been the case, the

Plaintiff's objection would be wellaken because “ALJs are not mental health experts. Depress

anxiety, and other mental health disorders reggpecialized training to evaluate and diagnose|

Winning v. Commissioner of Soc. $661 F. Supp. 2d 807, 823—-24 (N.D.Ohio 2009) (ciiilgler

v. Chater 64 F.3d 335, 337 (7th Cir. 1995). But the ALd dot make her own psychiatric evaluatiof
of Plaintiff; rather, she accepted the diagnosiBrofUddaraju before looking at the whole record t
determine the scope of Plaintiff’'s employment liridas. This included considering the diagnose
of examining physician Dr. Zake and licensed clinszadial worker Ms. Kriston-Depew, who largely

agreed with the diagnosis of Dr. Uddaraju, befoedking a determination @2. No. 17-2 at 20). This
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is precisely the method prescribed by the Codeederal Regulations and the Sixth Circiiass v.
McMahon 499 F.3d 506, 511 (6th Cir. 2007) (“20 C.FgR104.1527(e)(1) explicitly states that the
conclusion of disability is reserved to the Secretary . . ..").

Based on the entire record, the ALJ did not err in finding that Plaintiff’'s employability v

moderately limited. This Court finds substah#adence supports the ALJ’s decision to accord little

weight to Dr. Uddaraju’s opinion regarding Plaintiff's limitations.
Plaintiff's Objection No. 2: Hypothetical Given to the Vocational Expert
Plaintiff’'s second objection asserts thag¢ thiypothetical posed to the Vocational Expe

(“VE”) did not sufficiently accountor Plaintiff’s mental limitatons (Doc. No. 27 at 7-9). The VE

found that Plaintiff could perform unskilled meadi and unskilled light occupations such as:

dishwasher, packager, assembler, and folder. The ALJ posed the following hypothetical:

We have a hypothetical person herewho is a young individual, educated through
high school by virtue of a GED, who has the following limitations: In terms of
exertional limitations . . . | would say probglal medium level of work, but as | said,

no climbing, occasional postures and . . . wotking at heights or not operating
dangerous moving machinery. In terms of non-exertional limitations we would be
looking at work that was simple and roetiand did not require more than brief and
superficial contact with the public in general.

(Doc. No. 17-3 at 33—-34).

Hypotheticals must accurately reflect the limitations arising from a claimant’s physical

mental impairmentsEaly v. Comm’r of Soc. Se&94 F.3d 504, 516 (6th Cir. 2010). However, the

ALJ need not list every medical condition the elant has when recitinipe hypothetical, only his
or her limitations. Foster v. Haltey 279 F.3d 348, 356 (6th Cir. 2001). If the treating physician

opinion on limitation is supported, or given weighis ierror for the ALJ to exclude those limitationg
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from the VE’s hypotheticalld. Thus, if Dr. Uddaraju’s opinion controls, the hypothetical is invalid
because it inaccurately depicted Plaintiff's limitations.

As explained above, the ALJ’s decision to adddtle weight to Dr. Uddaraju’s opinion on
limitations is supported by substantial evidence. This Court is satisfied that this hypothétical
accurately describes a person with moderate limitations. The ALJ clearly accounted for Plaintiff's
psychiatric disorders by setting non-gi@nals that limited Plaintiff gontact with the public to “brief
and superficial” interactions as well as workttlwvas routine and simple (Doc. No. 17-3 at 33—-34).
This hypothetical is in line with the limitatiosgt by reviewing state-agency physicians who found
that Plaintiff was only moderately limited (Dddo. 17-14 at 11-12). PIdiff's second objection is
overruled.

Plaintiff's Objection No. 3: Plaintiff's Credibility

Plaintiff also objects to the ALJ’s assessment of Plaintiff's credibility. “It is of course for the
ALJ, and not the reviewing court, to evaluate the credibility of witnesses, including that of the
claimant.” Rogers486 F.3d at 247. As long as the ALJ’s credibility determinations “find support in
the record” then the ALJ’s decision should not be disturlyed.Like assigning weight given to a
treating physician’s opinion, credibility determinationast be sufficiently clear so as to allow for
meaningful appellate revieee idat 428 n.5.

The ALJ was “not persuaded by the claimant’s statements concerning her impairments anc
theirimpact on the ability to work” and found “that the claimant’s statements concerning the intefsity,
persistence and limiting effects of these symptanasnot entirely plausible to the extent alleged’

(Doc. No. 17-2 at 20-22). The ALJ discussed, at length, the reason for her credibility determingation

10




The claimant is able to care for her maral needs, prepareeals and dishes. She
does laundry, washes windows, grocery shapssae pays her bills and managers her
finances. In addition, she watches television, walks several times a week and walks
her mother’'s dog . . . The undersignexdds the degree of limitations to be not
supported by the objective medical evidence of record. For these reasons the
undersigned Administrative Law Judge finde ttlaimant not fully credible and her
subjective symptoms are given limited weight.

(Doc. No. 17-2 at 20).

In any credibility determination, “[c]onsistency of the various pieces of information contai

in the record should be scrutinizedRogers 486 F.3d at 247. The ALJ found that Plaintiff's own

statements concerning her symptoms and activitexe not consistent with the objective medicg
record (Doc. No. 17-2 at 20). For example, PlHitestified that she is ute to work (Doc. No. 17-

3 at 27-28), yet Plaintiff was only moderatéilyited, and Plaintiff's testimony about her daily

activities is inconsistent with record medical ende showing her able to independently function gn

a day-to-day basis.

The ALJ’'s credibility assessment of Plaihiivas sufficiently clear, it was supported by
substantial evidence in the record, and was based on discrepancies in Plaintiff’'s actual test
Thus, this Court finds that the ALJ’'s assessmeiRlaintiff's credibility was valid and Plaintiff's
third objection is overruled.

Plaintiff’'s Objection No. 4: Plaintiff's Agoraphobia

Plaintiff's final objection alleges that the Alfailed to account for Plaintiff's agoraphobia in
determining that she was not entitled to SSI benefitse omission of a sereimpairment in the
VE’s hypothetical is not error as long as symptoms relating to that impairment are included i
VE’s hypothetical. Thomas v. Sec'y. of Health and Human Seids1 F.3d 1034 at *4 (7th Cir.

1998). Although the ALJ failed to specifically mention agoraphobia, the ALJ did discuss Plainti
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panic and anxiety brought on by the agoraphobia (Doc No. 17-2 at 21). Due to these symptoms, tr
ALJ’s hypothetical to the VE limited the Plaintiff ttbrief and superficiatontact with the public in
general” (Doc. No. 17-3 at 34).The ALJ did not err in failing to specifically use the word
“agoraphobia” when its symptoms and effects oa Biaintiff were clearly described in the
hypothetical.
CONCLUSION

For the foregoing reasons, this Court finds the ALJ’s decision to deny benefits was based or
substantial evidence. This Court adopts thegisteate’s R&R (Doc. No. 26) to affirm the
Commissioner’s decision.

IT IS SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

September 13, 2011
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