Jones et al v. S4

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Kim Jones]ndividually and as Case No. 3:10 CV 2261

Executrix/Administrator of the Estates

of Tracy Jones and Bryan Jones, Deceased, MEMORANDUM OPINION
AND ORDER DENYING
MOTION FOR NEW TRIAL

Plaintiff,
JUDGE JACK ZOUHARY
_VS_
Sandusky County, Ohio, et al.,
Defendants.
INTRODUCTION

In October 2014, after a four-day trial, a jugjected Plaintiff Kim Jones’ claims that

ndusky County, Ohio et al Doc. p04

Sandusky County, County Sheriff Ky@vermyer, and two sheriff deputies (brothers Jose and Mafio

Calvillo), violated federal and state law during thuly 2010 shooting death of her son, Bryan Jong
Plaintiff timely moved for a new trial (Doc. 188). For the reasons below, this Court denieg
Motion.
BACKGROUND
The facts of this case have been developedmweee than four years of litigation, including
an interlocutory appeal to the Sixth Circuit, and are briefly stated here.
OnJuly 11, 2010, Sandusky County Sheriff deputies responded to a 911 call from Tracy

(Kim Jones’ husband and Bryan Jones’ fathdm wassed away during this litigation). Kim Jone

had earlier left the Jones home to spend the rgematching television with her mother and sistef
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Sherry Keller, at her mother’s nearby home. Trdmyes, preparing tedve home for his night-shift
job, encountered Bryan at roughly 9:00 PM at the Jones home where Bryan lived with his pa
Tracy Jones called police dispatch and relayedhetn had been abusing alcohol for several day
had threatened to kill his mother, told his fatteecall the police and that he, Bryan, would “fight.’

Arriving after dark, sheriff deputies observ@d/an, through an exterior first floor window,
sitting on the living room couch with a pump-stgleotgun resting on his lap and his feet resting ¢
a coffee table. The living roomylat the north end of the homeithva computer room adjoining to
the south, and a kitchen further south.

Bryan sat facing the deputies’ vantage pokr the next 90 minutes, the deputies observg
Bryan in the same posture; he made few movements. One deputy speculated that Bryan ma
been dead (he was not). Sheriff Overmyer e\adhytardered a four-member Tactical Response Teg
(“TRT” or SWAT team) into the home.

Around 11:30 PM, the TRT entered the home through the unlocked exterior kitchen (

Their plan: after a stealth entry into the kitchthe deputies would “stack up” alongside the wal

separating the kitchen from the computer rodrhen, Deputy Kevin Karns would lob a flashbang
grenade across the computer room and into the living room. At the same time, Fremont
Sergeant Anthony Emrich, standing outside the home at the living room’s north window, W
shatter that window with his psa type of telescoping baton. Both the flashbang and shattg
window were intended to distract and disorient Bryan.

With guns drawn and shouting commands su¢besp it!,” three ofthe four TRT members
would then rush Bryan, either as a show atéoin hopes that heomld drop the shotgun or to

physically subdue him. Mario Calvillo, first Ime, carried a ballistics shield and a handgun. TR
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team leader Jose Calvillo, second in line, held 46 kifle in both hands. Karns, last in line, carrie

a carbine; Karns had attached the carbine to his bullet-resistant vest with a lanyard-like d

leaving Karns’ hands free to manipulate theHtzeng. Deputy Allen Dorsey would remain in the

kitchen as a rearguard.

)

evice

The TRT executed the entry plan, which ended with both Calvillos fatally shooting Bryan,

who died just before midnight, despite attempts by emergency responders to save his life.

The jury heard conflicting evidence on whether the flashbang startled Bryan from sleep,

whether he raised the shotgun toward the depudied whether the smoke from the flashbang magde

it difficult to determine if Bryan’s movements were harmless or threatening. Kim Jones clajmed

errors in the police response resulted in the nesdiiling of her son. Defalants claim that, as the

TRT entered the living room, Bryan swung the ghotbarrel in the TRT’s direction and “racked’

the shotgun (also called “pumping” or “ratchetinipg action that ejects a spent shotgun shell (if any)

and fills the chamber with a fresh shell). Mario Calvillo claimed he was so certain Bryan would ghoot

him that he braced for the impafta shotgun blast. No party disputes that Defendants believed
shotgun was loaded -- during his 911 call, Tracy told dispatch there were loaded guns in the
and dispatch relayed that information to the deputies. In fact, the shotguontwaesled.

Prior to the TRT entry, deputies called Tracyhte scene. Tracy offered to talk Bryan intg
laying down the shotgun, but deputies declined the,affeng the threat Bryan posed. Separately

Kim and her sister approached the home, but arpader positioned at the@of the Jones driveway

the

home

prevented them from proceeding further, at least in part because Bryan had threatened Kins life

When the sisters heard an explosion and gunshetstdh past the ranger; Keller, along with Tracy

claimed they heard Bryan cry “Why!?” before he was shot.




Kim Jones raised at trial 42 U.S.C. 8§ 1983 claims, alleging excessive force by use (
flashbang and the shooting. Sheodbrought state-law wrongful deand intentional infliction of
emotional distress (“lIED”) claims against Sheriff Overmyer and both Calvillos. This Court gra
a directed verdict in Defendants’ favor on the IIED claim; the jury rejected all other claims.

STANDARD OF REVIEW
Kim Jones moves for a new trial pursuant to Federal Civil Rule 59(a). “District courts

afforded broad discretion in deciding whether to grant a motion for a new t@arksville-

Montgomery County School Sys. v. U.S Gypsum Co., 925 F.2d 993, 1002 (6th Cir. 1991). “Unles$
justice requires otherwise, no error in admittorgexcluding evidence -- or any other error by the

court or a party -- is grounds for granting a new trial. At every stage of the proceeding, the court

must disregard all errors and defects that do fietteany party’s substantial rights.” Federal Civi
Rule 61. Because “a jury reaches its verdictghtlof the evidence as a whole, it makes no sensg
try to analyze errors in artificial isolatiowhen deciding whether they were harmle®etk v. Haik,
377 F.3d 624, 645 (6th Cir. 2004yerruled on other grounds by Adkinsv. Wolever, 554 F.3d 650,
651 (6th Cir. 2009) (en banc). Therefore, thaai@ considers the effect each asserted error had
the jury’s verdict by itself, then considergtaffect of the asserted errors as a whole.
DISCUSSION

Plaintiff argues she is entitled to a new trial based on the cumulative effect of four all

errors. First, she argues she was prejudiced by three erroneous evidentiary rulings. Seco

contends this Court erroneously preventedjting from considering whether Sheriff Overmyer,

wrongfully caused Bryan'’s death. Third, shairls defense counsel committed misconduct during

closing argument by referring to matters ruled off-lirogshis Court. Fouh, she asserts this Court
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erred in granting Defendant’'s request for a directed verdict on the IIED claim against Sk
Overmyer.
Evidentiary Rulings
Standard. The claims of evidentiary error relatettos Court’s decisions to exclude certairn
evidence. This Court must consider whetherraligg was erroneous and, if so, whether the rulin
was harmless:
That inquiry involves an assessment o tikelihood that the error affected the
outcome of the case. As the Supreme Caoas described the test: ‘If one cannot say,
with fair assurance that the judgment was substantially swayed by the error, it is
impossible to conclude that substantial rights were not affected.” Application of this
test is highly sensitive to the unique context of the particular case, including the one-
sided or closely balanced nature ofeél@lence bearing upon the issue which the error

arguably affected, and the centrality of that issue to the ultimate decision.

Schrand v. Federal Pacific Elec. Co., 851 F.2d 152, 157 (6th Cir. 1988) (quotimgdan v. Medley,

711 F.2d 211, 218-19 (D.C. Cir. 1983) (kxal.)) (internal citations, ellipsis, and brackets omitted).

If a district court errs by estuding evidence for one reas@xy, relevance), but the evidence could

properly be excluded for another reaseg.( hearsay), the error is harmless. 18T & MILLER,

FED.PRAC. & PrROC. § 2885 (3d ed.). Plaintiff bears the burdé showing an error was not harmless.

See Varga v. Rockwell Intern. Corp., 242 F.3d 693, 701-02 (6th Cir. 2001).
The Unloaded Gun. This Court prohibited reference to the fact that Bryan's gun w

unloaded, ruling “there should lo® comment or testimony on the unloaded gun for the purpose

showing Bryan'’s intent” because no party disptieen or now) that the deputies thought Bryan held

a loaded gun (Doc. 163 atse also Doc. 161 at 1).
Plaintiff argues evidence that the shotgun wasaated should have been presented to the ju

for three reasons. First, she argues the evaleafuted defense police practices expert Jam

neriff
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Scanlon’s testimony that Bryan was “lying in waitr [the TRT] to enter so that Bryan could
ambush them” (Doc. 188 at 4). Plaintiff argueseéhemo basis to assume Bryan was aware of t
TRT’s presence and he could not have intended to ambush the deputies with an empty shotg

Second, she argues the absence of ammunmitithe shotgun “should have been allowed t

challenge the credibility” of the deputies who ola@hey saw Bryan point the gun barrel in theiy

direction. “[I]t would have been completely illagil for Bryan to point & gun directly at the TRT
since it was not loadedid, at 5). The evidence also would hamwn that Bryan did not hear the
TRT’s command to drop the weapon because “hiiody would have done so, knowing that hig
unloaded gun would be of no use to defend him from the firepower used by thei@RT” (

Third, because Scanlon’s testimony “ascribed to Bryan an intent [to ambush the deputie

he was incapable of having had” -- presumalglgause he could not “ambush” the deputies with @n

unloaded gun -- Plaintiff appears to argue that Bcésitestimony “opened the door” to evidence tha
the gun was unloadedl().
Scanlon testified that “When you're dealing watbmeone like Bryan Jones, this is probabl

the most dangerous situation you can possibly resigoasla tactical officé(Doc. 195 at 9). That

opinion and the testimony that followed was basednainy subjective intent Scanlon ascribed to

Bryan Jones, but rather on information, relayeddeputies at the scene, indicating Bryan we
homicidal or suicidalgee id. at 8-10) (referencing the 911 phone call, dispatch chatter, and
deputies’ knowledge that Bryan had previously bemvicted of participating in a drive-by shooting
on an occupied residence). Scanlon also testtfi@d‘[m]any of the indicators” of suicide-by-cop
behavior were present in this case, agpaised on facts known to officers at the scetheaf 27—-28).

Plaintiff did not object at any poi in Scanlon’s testimony to argue that his testimony “opened {
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door” to now allow the excluded evidence. Further, Scanlon’s opinions were not “inconsistent”
the fact that the gun was unloaded, nor did theyaelgn attempt by Scanlon to peer inside the mir
of Bryan to determine his subjective intent.

Plaintiff's credibility-based avenue for iitting the fact the gun was unloaded also i
unpersuasive. Even assuming the evidencenssstble to impeach the testimony of the Calvillg
deputies through contradictory facts, the evidence was properly excluded under Federal Ev
Rule 403. For starters, the evidence was cumulatiothef evidence offered in support of Plaintiff's
theory that Bryan was shot while startled, sittamghe couch, and with the shotgun still lying on hi

lap with the barrel pointing toward the living ro@morth wall, away from the deputies. For

example, the jury viewed an animation depictimgshooting by Jose and Mario Calvillo in this way.

Plaintiff also elicited testimony from medical examiner Dr. Maneesha Pandey that bullet entry

exit wounds were consistent with Bryan being shatiis manner (though the same witness testifig

that the wounds were consistent with Jose andd\Wzalvillo’s testimony that they shot Bryan as h¢

raised the shotgun and rotated his torso in their direction).

More important, had the evidence been aduhjiteefendants faced a great likelihood that thie

jury would have considered the evidence fomaproper purpose. Because the gun was not load
the jury may have concluded Bryan did not podeeat of serious bodily harm, despite Defendant
unchallenged belief that the gun was loadss, e.g., Chappell v. City Of Cleveland, 585 F.3d 901,

908 (6th Cir. 2009). Plaintiff's assurance tlatimiting instruction would have avoided sucl
improper use is belied by the vague, half-instruction -- offered now for the first Seed-ederal
Civil Rule 51(d). Plaintiff proposes that the juiyould have been told “that even though the gun w

unloaded, such fact should not be considerethiopurpose of determining whether the Defendan
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acted reasonably, based upon what thetyally knew at the time” (Doc. 188 at 6 (emphasis i
original)). She does not explain what guidance @ourt should have given the jury regardnogv
they could use this facsde Doc. 200 at 8; Doc. 203 at 2-3).

Finally, this Court notes that, throughout trialaintiff implied through argument or elicited
testimony from witnesses that suggested the guwnumbibaded, despite this Court’s ruling that th
subject was off-limits for both sides, and despite the absence of any facts in evidence that

suggest, prior to the shooting, the deputies had reason to doubt the shotgun was loaded.

During opening argument, Plaintiff's counsebprised the evidence would show that, though

Tracy Jones had earlier told dispatch there were loaded guns in the home, no officer later a
there was any ammunition in the home that couladeel in the guns. Plaintiff's counsel asked Karr]
whether he saw ammunition in the home during the inspeeften the shooting; asked Mario
Calvillo whether he saw ammunition in the home before entry; asked Jose Calvillo whether Kim
mentioned ammunition or noticed ammunition in the home before entry. And during clo
argument, Plaintiff’'s counsel referred to ammtion twice. After questioning why police lowered
all the window blinds in the hogmafter the shooting, and implying that police rummaged through
second floor, Plaintiff's counselaied: “But | do suggest to youattthere was no evidence by anyon
-- that they made any inquiry concerning ammaonitiNone” (Doc. 191 at 9—10}) ater, Plaintiff's
counsel asked “why -- why didn’t they take the ndrpracautions to gather information that woulg
help them know whether it.g., the shotgun] was actually loadedi@. @t 16).

At least in part, Plaintiff concedes comments by her counsel may have caused the j
speculate about whether the shotgun was loaded. @03 at 2—3). And Platiff argues, therefore,

the jury should have received evidence of the fact the shotgun was unloaded. This is a ¢

—
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argument, to say the least. Aside from failingttow error in this Coud’ruling, Plaintiff should not
be heard to object to an evidentiary ruling by which her counsel arguably did not abide.

Jose Calvillo’s Disciplinary History. Next, Plaintiff objects to #hexclusion of evidence of
three past episodes that led the Sheriff to discipline Jose Calvillo. In September 2007, Jose Calvill
was disciplined for insubordination for refusing to follow orders. In July 2009, he was again
disciplined after an altercation with a man andkadaver during a night out. Finally, in November
2009, officials transferred Jose Calvillo from phtduty to jail work after a former girlfriend
complained he was stalking her. This Courtedet the evidence, noting all three episodes centefed
on Jose Calvillo’s relationships with women with littleno relevance to the events of July 2010, and
that any impeachment value the evidence might have was speculative (Doc. 140 at 8).

Plaintiff now argues this Court ruled “tleewas no suggestionahDeputy Jose Calvillo
disobeyed a direct ordérat night” (Doc. 188 at 7 (emphasis in origil)). It is unclear what point
the use of emphasis is meant to convey. Even théagghCalvillo had been disciplined (in part) fof
on-the-job misconduct, Plaintiff still does not argue that he acted in a similar manner in Juge201D (
Doc. 140 at 8). Nor does Plaintiint to any evidence of prior cotapnts or discipline of excessive
force by Jose Calvillo.

Rather, Plaintiff argues therj should have learned of the disciplinary proceedings [to

(%)

undermine Jose Calvillo’s credibility. But, Plaffis own phrasing of how she would have used thi
evidence refutes any contention the evidence would $&wed to impeach. It is instead character
evidence, inadmissible under Fedé&wadence Rule 404(a), and pastebacts evidence, inadmissible
under Rule 404(b). Plaintiff tells this Court thiaé¢ evidence shows the Sheriff and the County kngw

of “Jose Calvillo’s improper use of his positioneageputy to intimidate others”; that “Jose Calvillg




at times exhibited poor impulse control”; and thathad “a tendency to deny the inappropriatene
of his behavior” (Doc. 188 at 7). In short, José/{lla did bad things in the past; he probably “acte
in accordance with th[at] character” on July 11, 2010. Federal Evidence Rule 404(b).

Even granting the premise that Jose Calvilthb&iplinary history is not character evidence
and assuming that Plaintiff onigtended to inquire about these episodes on cross-examination,
Court would have exercised its discretion under Rule 403 to bar inquiry into these matters.

The probative value of specific-instanesgdence offered under [Rule 608(b)] derives

from the fact that this evidence may help ther of fact accuralgdetermine witness

credibility. The degree of pbative value can be a function of a number of factors.

These include whether the testimony of the witness in question is crucial or

unimportant, the extent to which the facts to which the witness has testified are in

dispute, the extent to which the evidengerabative of truthfulness or untruthfulness,

the extent to which the evidence is alsolative of other relevant matters, the extent

to which an act of truthfulness or untruthfes is connected to the case, the extent to

which the circumstances surrounding the dperistances of conduct are similar to

the circumstances surrounding the giving of the witness’s testimony, the nearness or

remoteness in time of the specific instantetrial, the likelihood that the alleged

specific-instances of conduct in fact ooed, the extent to which specific-instances
evidence is cumulative or unnecessaryghtiof other evidence already received on
credibility, and whether specific-instancesd®nce is needed to rebut other evidence
concerning credibility.

28 WRIGHT & MILLER, FED. PRAC. & PrOC. § 6118 (2d ed.) (footnotes omitted).

Jose Calvillo’s testimony was, of course, importdt, at best, his prior disciplinary history
marginally reflects his character for truthfulness, and is not probative of other relevant matters
of these prior events involved allegedly troublesonpeets of Jose Calvillo’s social life. The third
event, involving insubordination, is the most remotéme of the three events, and again, Plaintiff’
case theory is that Jose Calvillo obeyed, nedloeyed, Sheriff Overmyer’s orders on July 11, 201
And as the extensive briefing on this issue shevidle no party disputes Jose Calvillo was in fag

disciplined for these prior events, the conduct kbato this discipline is highly disputed. Inquiry
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into these matters would have posed a riskyfgonfusion, leaving the jury wondering why it wag
learning of Jose Calvillo’s alleged confrontations with a taxi cab driver in 2009 during a
regarding an on-duty shooting death in 2010.

Detective Captain Consolo’s Opinions and Report. Plaintiff objects to two related
evidentiary rulings regarding an internal investigation initially handled by Sandusky County Dete

Captain James Consolo.

Dispatch called Consolo to the Jones residentten an hour of the shooting (as a matter gf

policy, the Sheriff's Office has its detective buregiher evidence regarding an officer-involve

rial

ctive

i

shooting). Consolo visited the scene, intemad the deputies who responded to the 911 call, and

listened to the 911 call and dispatch chatter, gathering evidence to eventually submit a Repq

Shooting Review Panel. His Report conclutteat further investigation was warranted.

Defendants moved to exclude two exhibits e Report as it was submitted to the Panel, |n

which Consolo summarized the July 11 events and presented his own investigation progress
and a two-page document in which Consolo opiteeditflaws in the TRT entry. Originally included
in the Report as Consolo submitted it to the Sheriff, Sheriff Overmyer removed the two
“opinion” addendum from the version he submitiethe Panel, concluding Consolo overstepped h
fact-gathering assignment by opining on the TRT entry.

This Court excluded the Report and thenogm addendum (and testimony about it), holdin
the evidence was in part inadmissible hearsay apdrinacked foundation. In the alternative, thi
Court exercised its discretion under Rule 403 towdeithe exhibits. This Court noted the Panel
mandate (whether the shooting “violate[d] any agetmctive, general order, and/or state or loca

law” -- Doc. 111 at 3) differed from the focus of trial (whether Defendants used excessive for
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recklessly caused Bryan Jones’ death). This Caotedplained that Consolo based his investigatig
on a different record than would be presentedeqguly. And this Court stated that certain issug
Consolo investigated or commented on were for the jury to decide (Doc. 140 at 3—4).

Even assuming the exhibits were admissible under the public records exception to F¢
Evidence Rule 802¢e, e.g., Perrin v. Anderson, 784 F.2d 1040, 1046—47 (10th Cir. 1986)jtson
v. Beebe, 770 F.2d 578, 590 (6th Cir. 1985) (en babaj;see Doc. 111 at 3, 7-10, this Court could
still bar the evidence under Rule 403. In the altereaPlaintiff fails to show error that is not

harmless.

The jury learned much (if not all) of éhevidence summarized in the Report through the

firsthand testimony of witnesses and related aihibFor example, the jury viewed Plaintiff's
animation of the TRT entry. During Emrich’s tiesony, the jury learned that he told Consolo thg

he made a “bad move” by placing himself at a ssrfire window.” The Report could have been use

S

pdera
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for impeachment purposes if, for example, Jose or Mario Calvillo gave inconsistent statempents

Whether a “medical emergency” actually motivateslTRT’s entry was exliatively explored during
trial. Similarly, Defendants explain why theews contained in the opinion addendum reached t
jury through the testimony of Plaintiff's police practices expert, D.P. Van Blaricom, or relate
matters only marginally probative of Defendants’ liability under federal or state.éavp@sitioning
Emrich outside the home and withive TRT’s line of fire placed Emricdt risk of being shot) (Doc.
200 at 17-19).

The Overmyer Jury Questions and Verdict Form

This case presented the jury with interrelatiegories of liability. Sheriff Overmyer, for

example, could not be held liable under Sec1i®83 if the jury found Jose and Mario Calvillo did
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not use excessive force. To guide the juryansidering the claims, this Court worked with the

parties to craft jury interrogatories and speee&idict forms -- a “Questions and Verdict Form” --

which accompanied this Court’s final jury instructiofi$ie jury was instructed to consider the claimis

against each Defendant in a way that would facilidaiéerations. For example, the jury was tol

==

174

to skip consideration of the federal-law claims against Sheriff Overmyer if it found neither Jose

Calvillo nor Mario Calvillo liable under Section 1983.

With respect to the state-law wrongful deatim asserted against Sheriff Overmyer, the

Questions and Verdict Form advised (Doc. 186 at 3, 6—8 (bolded text in original)):

If you answered “yes” to Question 6 footh Jose Calvillo and Mario Calvillo
[Question 6 read: “Do you find thatdSe or Mario] Calvillo has provesklf defense
[under a state-law instruction] by the gezawveight of the evidence?”], then you do
not need to answer Question 4 below [Ques4 read: “Do you find that Plaintiff has
proved by the greater weight of the evidence the claim against Kyle Overmyer of
Wrongful Death?”]; if you answered “no” to Question 6 for either Jose Calvillo or
Mario Calvillo, then answer Question 4 below.

But as originally submitted to the jury, the Quess and Verdict Form did not tell the jury how if
should approach Sheriff Overmyer’s wrongful-delability if it determinedboth Jose and Mario
Calvillo did not wrongfully cause Bryan’'s death.

The jury noted this omission. Midway through deliberations, the jury asked: “If we ans

guestion #5 (on the forms for the Calvillosd]) ‘no,” do we need to answer #6?” (Doc. 203-1 at 1).

Question 5 read, “Do you find thatetiff has proved by the greaterigit of the evidence the claim
against [Jose or Mario Calvillo] ®/rongful Death” (id. at 3, 6 (bolded text in original)). After an
on-the-record discussion with counsel, this Court@nuohsel agreed that thesaver to this first jury

guestion should be “no” (Doc. 2029t Jose and Mario Calvillogate-law self-defense would only

apply to excuse liability on the wrongful death classerted against them; if either deputy were npt
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first held liable on the wrongful death claim, theyjdid not have to reach the defense as to th
Defendant.

A short while later, the jury posed a relatedsgion: “If we didn’t haveto answer #6 for the
Calvillo’s [sic], do we have to answer #4 on the formN&r. Overmyer?” (Doc203-1 at 1). This
Court discussed the jury’s question with counsel (Doc. 202 at 2—-4):

THE COURT: We’re on the record. Albansel are present, three in person, one|,
lead defense counsel,] by phone. We Haeen reviewing question number two from

the jury which they placed on Joint Exitid immediately following the first question.

And that question reads [as noted abowd]e’ve had a brisk discussion about an
appropriate answer. The Court, after esviand listening, believes that consistently

the appropriate answer [should] be no. Apdopose to answer that the same way |

did their first question, just write the word no on the sheet. Defense counsel agrees.

Plaintiff's counsel disagrees and believes sieould be the answer. And I'll give you
an opportunity to articulate on the recavdy you believe yes should be the answer
to the second question posed by the jury.

[Plaintiff's counsel]: Well, tere’s a few reasons. First is by answering the question
the way The Court proposes, it would sugdglesy’ve already reached a decision, and
that may very well be. We don’t know thmcause oftentimes jurors come back with

a question in order to explain the questitma holdout or for whatever reason. You
can't really unnecessarily infer what they’ve done based on the question. But as |
think | tried to argue a minute ago, it is ptsithat the sheriff could have liability for

the entire project that reiéed in this man beingiked, even if later on it were
determined, or even if beforehand it wdetermined that the two police officers had

no individual liability.

THE COURT: I'll just briefly comment. | don’'t know whether the jury is walking
through these or actually filling them odthey’ve certainly posed a specific question
indicating if we answered number six ate@r way for the Calvillos, do we have to
answer a specific question on the form for Mr. Overmyer, and the form for Mr.
Overmyer included a couple possibilities. But the jury, frankly, astutely noted that it
did not contain this third possibility, and that is if you answered no for -- on number
five -- the Calvillos. And so | give thematit for that, and | timk we need to help
them because the verdict form does not contain the answer to the question they've
posed. And whether they’past hypothetically talking aongst themselves or they've
actually filled it out makes no difference to me, | don’t know. But we have to give
them an accurate answer and | think weeha believe that. And | have not been
presented with a scenario that | beliexauld allow for the deputies to escape liability
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under the wrongful death statute, and theisémne reason have the sheriff responsible
under the wrongful death statute.

And so that’s the answer we will send in te fhry. And plaintiffmay have their objection.
Thank you.

Because the jury found neither Calvillo liable avy &laim, it did not answer any of the question
relating to Sheriff Overmyer. The parties do not dispute that, by leaving Sheriff Overmyer’s que
form blank, the jury followed the jury instructioaad Questions and Verdict Form as supplement
by this Court’s answers to jury Questions One and Two.

While Plaintiff no longer presses the first of the two arguments for answering “yes” to

Ul
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jury’s second question (that “no” was an inappropriately suggestive answer), Plaintiff continues to

argue “findings [that Jose and Ma@alvillo were not liable] should nautomatically have excused
Defendant Overmyer from liability for his owntams [for wrongful death]. There was sufficient
evidence for a jury to find that Sheriff Overarywrongfully caused Bryas death (Doc. 188 at 14
(emphasis in original)). Plaintiff agrees this Caaffinal jury instructions accurately stated Ohio lav
respecting the wrongful death claibyt argues that the Questiarsd Verdict Form, together with
this Court’s answer to jury Question Two, errondéppsevented the jury from considering Sheriff
Overmyer’s liability under state law.

“[A] jury’s verdict [should beset aside] on the basis of ingpeer instructions only when the
instructions, when viewed as a wholes eonfusing, misleading, and prejudiciaBarnesv. Owens-

Corning FiberglasCorp., 201 F.3d 815, 822 (6th Cir. 2000) (intal quotation marks omitted). This

~

Court has discretion in whether, and how, to respond to jury questions posed during deliberations

See United Satesv. Fisher, 648 F.3d 442, 446 (6th Cir. 2011). Ptdfnmust show this Court abused
that discretion, and that she suffered prejadn view of all tle record evidenceSee, e.g., United

Statesv. Foster, 507 F.3d 233, 244 (4th Cir. 2007).
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At the time this Court discussed jury Quesftiovo with counsel, Platiff did not explain how

the jury could consistently find that, on the one hand, Jose and Mario Calvillo should escape liability

under state law while, on the other hand, Sherifé@yer should not. By contrast, Defendants

explain that a finding of no-state-law4bidity for the deputies (Doc. 200 at 24—25):

makes it impossible for the Sheriff to fmeind to have acted recklessly or wantonly,
either, [a necessary finding givenmiples of state-law immunitygee Ohio Rev.

Code § 2774(A)(6)(b)]. The Deputies carrged an entry plan conceived and ordered

by the Sheriff. If their actions were reckless or wanton it was because the plan
conceived and ordered by the Sheriff was reckless or wanton. The converse is also
true. Since the jury found the Deputigisl not act recklessly or wantonly when
finding them not liable for wrongful death athfinding means that neither the entry
plan nor the shooting were reckless actions causing Bryan Jones’ death.

Defendants have the better argument. Though Plaintiff provides this Court little

understanding the precise nature of her argumétaintiff apparently believes that Sheriff

nelp

Overmyer’s actions assembling the TRT, discussing the entry plan, and sending the TRT into the

Jones home show the Sheriff recklessly causedrBydeath. Under this apparent theory, a jur|

would base Sheriff Overmyer’s liability on his lagkfamiliarity with the TRT manual; his decision

to “go dark” {.e., directing responding officers that they should not illuminate the Jones home of

their vehicle emergency lights); his attempt to call Bryan on the home landline phone (w

1

With the exception of her “following-orders” argumeortesented in her repbyief, Plaintiff has yet
to identify the specific evidence to support a jtinding of wrongful-death liability for Sheriff
Overmyer but not for the Calvillos (hence, this @Geuneed to construct what it believes to be th
factual basis for Kim Jones’ argument on this poi@idinarily, a court may deem such undevelope
“arguments” -- in truth, simple assertions -- as waivetl United Sates v. Johnson, 440 F.3d 832,
846 (6th Cir. 2006) (“[I]t is a settled appellate rthat issues adverted to in a perfunctory manne
unaccompanied by some effort at developed argtatien, are deemed waived.” (internal quotation
marks omitted)). Nonetheless, this Court addresses Plaintiff's apparent arguments.
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unknown to the deputies, Bryan had torn from the kitchen wall); his failure to throw into the h
a cell phone or use a bullhorn to communicate Bityan; and his refusal to allow Tracy to talk
Bryan out of the home or Kim Jonsapproach the home. Keep in mind, according to Plaintiff, t
deputies were only “doing what they were ordered to do” (Doc. 203 at 6-7).

This “following-orders” argument is inconsistent with the evidence and Plaintiff’s litigati
position. Sheriff Overmyer, Chief Deputy Hirt, addse Calvillo all testified that, as TRT tean
leader, Jose Calvillo took part in the entry teaanping. Indeed, he even altered an important pl
detail, transferring the flashbang assignment to Karns after Jose Calvillo had initially consig
taking that job on himself.

Evidence with respect to Mario dlo is more mixed. He testified that he was not a part
to the Overmyer-Hirt-Emrich-Jose Calvillo discussitha led to the Sheriff giving the order to ente
the Jones home. But Sheriff Overmyer, Joseilahand Karns testified that Mario Calvillo was
involved in other aspects of the entry planning and agreed with the entry plan.

Based on this evidence and the fact thatra{party, Karns, threw the flashbang that wa
alleged to be a Fourth Amendment violation, Pl#iagked that the jury be charged for the flashbar
claim under a “failure-to-intervene” instruction. Tlvagtruction required the jury to find that either
Jose or Mario Calvillo knew the flashbang woulddeployed and could have prevented its see (
Doc. 182-1 at 9-10)See also Doc. 193 at 4 (granting Plaintiff's motion to conform the pleading

with the evidence with respect to the Section 1f8shbang claim). The evidence and Plaintiff’s

ome

lered

Ul

g

IS

theory of the case refute this post-trial attempt to argue that the deputies blindly followed grders

during the entry. Sheriff Overmyer undoubtedly oedethe TRT to enter the residence. But both

deputies were involved in planning the entry.
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Even accepting Plaintiff's belated attempts to argue the deputies were not responsilgle fol

planning the entry, Sheriff Overmyer’s wrongfigath liability depended on a finding that he “d[id]

an act or intentionally fail[ed] to do an act whiit [wa]s his duty to the others to do, knowing o

having reason to know of facts which would leadeasonable man to realize, not only that hjs

conduct create[d] an unreasonable risk of physicanh@ another, but also that such risk i$

substantially greater than that which is necessary to make his conduct negliyéouds v.
Miamisburg City Schools, 254 F. Supp. 2d 868, 881 (S.D. Ohio 2003) (quokmmmpson v. McNelll,
53 Ohio St. 3d 102, 104-05 (1990)). Having foundGhaé&villos not liable for the wrongful death
claim, no reasonable jury could have found Sheriff Overmyer liable on the same claim. Thg
necessarily found the execution of the TRT entry plan was not reckless or wanton.

Defense Counsel’s Closing Argument

Plaintiff argues defense counsel “ignored this [Court’s directive that no party could argue
was “in the mind of Bryan Jones”] and made numerous statements to the jury that unequiv
represented what the Defendants would haveguttyebelieve was in Bryan’s mind” (Doc. 188 at
15-16). Plaintiff lists a series of statemeci@ming to show defemscounsel speculating about

Bryan Jones’ thought process, attaching a compketscript of defense counsel’s closing argumer

highlighting the objectionable statements. &mises on two comments in particular, arguing:

defense counsel’s references to Bryan'’s suicidal tendencies were unfounded and prejudidié) (
and defense counsel “simply made up th[e] ‘fatiat Bryan racked his shotgun in the momen
before he was fatally wounded“improperly influence the jury”i¢l. at 17). Citing no evidence as

support, Plaintiff claims it would be impossible for Bryan to rack an empty shotgun.
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Plaintiff made no objection to Defendants’ clugargument. Plaintiff’s failure to object doeg
not waive her right to seek a new trial on this basis, but “the degree of prejudice required to ¢

anew trial . . . is higher in the absence of objections at tfack West Galleries, Inc. v. Hochman,

pbtair

692 F.3d 539, 548 & n.5 (6th Cir. 2012). Plaintiff must show that defense counsel engaged in

misconduct which “was so outrageous as to wanerdrsal of the verdict and a new trial, despit

counsel’s failure to object.&rickland v. Owens Corning, 142 F.3d 353, 358 (6th Cir. 1998) (internal

guotation marks and brackets omitted).

None of the arguments Plaintiff identifies wargroper. These arguments urged the jury o

reach conclusions based on inferences fromrdeevidence; the comments were not unsupport
speculation on Bryan’s thought process. Indé€ddintiff’'s counsel’s closing argument containg
similar remarks, also appropriate commentary on the evidéregee.g., Doc. 191 at 13-14 (arguing
“if you disorient the young man [with a flashbangfpviously he can’t know that you're telling him
something and he can’t respond” and further implying that Bryan could not see or hear the dep
20 (stating Bryan did not know the deputies warthe home), 24 (arguing Bryan was an alcoholi

who knew he needed substance abuse treatment but was not suicidal), 25 (stating Bryan’s scf

“why” is “further proof that tle young man did not know [the police] were out there”). This Couirt

adopts Defendants’ explanation of #hadentiary basis for each commesggDoc. 200 at 26—-29),
with the following exception.

Defense counsel stated that Bryan Jones ‘tlasd ratch[ed] that gun. Trooper Nunez [, wh
testified he heard a shotgun rack just beforeskim®ting,] has nothing to gain and everything to log
by lying. He heard the shotguack. And Bryan Jones was the ameo did it” (Doc. 188-1 at 23).

Trooper Nunez did testify he heard a shotgun rackhéuwatiso testified he did not know who at thg
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scene had racked a shotgun. Aatdeast one person other tHawryan -- Dorsey -- carried a pump-
style shotgun.

While this Court concludes that comment wasingiroper, even if it was, Plaintiff has not
shown prejudice from this stray comment. Taeking comments were a very “small part of
counsels’ arguments, although they certainly weleveaat to the issues” in the case, and were npt
mentioned in opening argument or durih@ questioning of any other witnesk re Air Crash
Disaster, 86 F.3d 498, 525 (6th Cir. 1996). This Countther instructed the jury that closing
arguments were not evidensedg Doc. 182-1 at 5).

And the jury likely discounted Trooper Nunszéstimony, delivered for the first time more
than four years after the shooting (no party degdsooper Nunez, and Consolo apparently did npt
interview him). Trooper Nunez stood roughly 100 feet from the home, and the flashbang and shpotin
occurred only seconds apart, with no other person on the scene (including the two deputigs wh
claimed to have stared at the barrel of Brgatiotgun) claiming Bryamcked his shotgun. Trooper
Nunez alone heard the sound of a shotgun rack; be@erhiaps mistaken. Butin any event, in viey
of all the other evidence presented, there is no reasonable probabiljtyytiverdict would have
differed without defense counsel’s statement that Bryan racked the shotgun.

Directed Verdict on the IIED Claim

This Court held two charge conferences wittunsel during trial week. Based on these
conferences, this Court understood that Plairtiffeed to dismiss the IIED claim because the
damages she might receive on those counts dithevould only duplicate the damages she would
receive under the remaining claims, or (2) poteatifaitional categories of damage were not worth
charging the jury on yet another claim. Plaintifainsel “clarified” his position after this Court hag

already begun to charge the jury (Doc. 193 at 4-7).
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Plaintiff and Defendants each moved under Fedsikall Rule 50 for directed verdicts on all
claims geeid. at 4-17). This Court denied Plaintiff’'s motions @t 18—19), and reserved ruling on
Defendants’ motions except for the motion that tagehe IIED claim. This Court explained that

as a matter of law, a jury couhdt find in Plaintiff's favor on heMED claim, as Plaintiff pointed to

no legally sufficient evidence to support either the element of “extreme and outrageous” conduct o

causation (Doc. 192 at 3—-4). As reflected in dedammainsel’s on-the-record basis for the motion, {o

the extent Plaintiff’'s counsel gvided a factual basis for IIED liability during trial week, it centere
on the Sheriff's decision to preventrKiJones from approaching the scesee Doc. 193 at 8) (“And

as | just stated, the conduct of stopping Mrs. Jontbe abad block for her own safety, in light of the

d

threat that her son had made to murderib@gt extreme and outrageous conduct, beyond all bounds

of human decency, and that's the very high standard of proof that applies to that claim.”).

“Under Rule 50, a court should render judgmeiatastter of law when a party has been full

heard on an issue and there is no legally suffi@eittentiary basis for a reasonable jury to find for

that party on that issue.Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 149 (2000)
(internal quotation marks omitted).

Plaintiff still has not shown the IIED claim shduliave reached a jury, and Plaintiff fails tc
address in full the basis for this Court’s Rule 50 oialber post-trial filings. Plaintiff’'s opening brief
states: “In granting the directed verdict, this Chett that the proof of pximate cause was lacking.
This determination was premature. If the jbad found that Sheriff Overmyer acted recklessly i
wrongfully causing Bryan’s death, it was that vegklessness in causing the death of Bryan, whi

then caused the serious emotional distress to his parents” (Doc. 188 at 17). Similarly, in he

n
Ch

repl

brief, Plaintiff notes that thi€ourt bifurcated the trial, separating liability issues from damages
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issues “The element of a sufficiently serious etonal injury, the proof of which the Court found
to be lacking, was to be quantified at a lgtevceeding” (Doc. 203 at 9). Plaintiff no longel
challenges this Court’s directed verdict on the IIED claim asserted against Jose or Mario Calyillo.
This Court granted the directed verdict betause Plaintiff failed to show a sufficiently
serious injury, an essential element of an IIED cafisetion, but becausedntiff failed to present
a jury question on whether the Sheriff's conduct sugficiently “outrageous,” a separate, essential
element. Plaintiff points to no evidence of cordiso outrageous in character, or so extreme |n
degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, angd utte
intolerable in a civilized community. Thomas v. Progressive Cas. Ins. Co., 2011-Ohio-6712, § 19
(Ct. App.) (quotingreager v. Local Union 20, Teamsters, Chauffeurs, Warehousemen, & Helpersof
Am., 6 Ohio St. 3d 369, 375 (198&)rogated in part on other grounds by Welling v. Weinfeld, 113
Ohio St. 3d 464 (2007)). At beste points to evidence that Sheriff Overmyer acted negligently --

which is legally insufficient to sustain an intentional tort.

This Court bifurcated liability from damages under Federal Civil Rule 42(b) which, in large part,
benefitted Plaintiff. Much of the potentialidence that could have caused unfair prejudice o
Plaintiff's case related to Bryan Jones’ troubleme life. Kim and Tracyones had “raised the
issues of their relationship with Bryan throughais life and their projected relationship had he
survived, including his ability to provide services, protection, care, assistance, sodjety,
companionship, comfort, counsel and advice, as@bhility to earn future income” (Doc. 134 at 6).
By allowing the jury to focus on Defendants’ actiemsJuly 10, the jury did not hear of Bryan Jones
alleged history of domestic violence directed at his pareetsd. at 3).
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CONCLUSION
Considered individually or cumulatively, the alleged errors are not grounds for a new
Therefore, this Court denies Plaintiff's Motion (Doc. 188).
IT IS SO ORDERED.
s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

March 30, 2015
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