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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Charles Black, Case No. 3:11 CV 1260

Plaintiff, MEMORANDUM OPINION
AND ORDER

_VS_
JUDGE JACK ZOUHARY
City of St. Marys, Ohio, et al.,

Defendants.

This matter is before the Court on the Motitm®ismiss (Doc. No. 5) of Defendants City of
St. Marys, St. Marys Police Chief Gregdfgxhoven (Foxhoven), and St. Marys Police Officgr
Thomas Kennedy (Kennedy). Plaintiff Charisick opposes (Doc. No. 6). Also pending arg
Plaintiff's Motion to Proceeth Forma PauperigDoc. No. 2) and Amended Motion to Procéded
Forma PauperigDoc. No. 3).

For the reasons set forth below, Defendantditato Dismiss is granted. Plaintiff’'s Motions
to Proceedn Forma Pauperisre also granted.

BACKGROUND

In June 2009, Kennedy arrived at Plaintiff's property to serve a misdemeanor citation on

Plaintiff's daughter. Plaintifdlleges Kennedy passed through a doorway opening towards Plaintjff’s

pond, searching for Plaintiff's daughter (Doc. Noat 3). Plaintiff stopped Kennedy, asked th

D

reason for his visit and if he had a warrant. When Kennedy responded he did not need a warrar

Plaintiff asked him to leave. Kennedy allegedly told Plaintiff he would be arrested for obstrug¢ting
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official business if he denied access to his darghPlaintiff politely asked Kennedy to leave his
property five more times, but Kennedy refused (Doc. No. 1 at 3—4).

Kennedy returned to his cruiser, which was parked in the driveway, and started to vide
Plaintiff. Kennedy put on black leather gloves,iethPlaintiff interpreted as an indication thg
situation had escalated. Plaintiff informednikedy he would removerhniby force if Kennedy did
not leave. Kennedy backed outtbé driveway after observing Plaintiff climb onto a backhoe in

threatening manner (Doc. No. 1 at 4).

Kennedy called a Mercer County deputy forkagt When the deputy arrived, Kennedy again

informed Plaintiff he would be arrested if el not allow the deputy to serve Plaintiff's daughte
with the citation. Plaintiff asserts he felt coert@do so, and allowed the deputy to complete servi

(Doc. No. 1 at 4).

Shortly after these events, Plaintiff filed action in state court against Kennedy and the $t.

Marys Police Department, alleging the following nlai (1) trespass to property; (2) negligence; (3
harassment; (4) slander; (5) conspiracy; (6) dexdycconduct; (7) breach ebnfidence; (8) breach
of close with a deadly weapon; (9) breach of d{iy) coercion; (11) assault; (12) malice; (13
inciting violence; (14) malfeasance; (15) malicialsuse of legal process; and (16) invasion ¢

privacy. Plaintiff sought $10 million in damages (Doc. No. 4-1 at 1-2).
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The state trial court granted summary judgment in favor of Defendants and dismjissec

Plaintiff's claims (Doc. No. 4-at 6-11). The state appellate caifirmed the trial court’s decision
(Doc. No. 4-1 at 12-24). Defendants sought andinbtl sanctions against Plaintiff for frivolous

conduct in filing and appealing his state action (Doc. No. 4-1 at 25-30).




Plaintiff raises four claims in the Complairied in this Court. Count One alleges Kenned
unlawfully entered Plaintiff's residential propeityviolation of the Fourth Amendment (Doc. No
1 at5). Count Two alleges clairagainst the City of St. Marys and Foxhoven for their (1) failure
adequately train and supervise Kennedy, and (@lementation of customs and policies for trainin

and supervision of city police officers that, on tHace, violate the FourtAmendment (Doc. No. 1

at 6). Counts Three and Four allege state lawnddor trespass and coercion against all Defendants

(Doc. No. 1 at 7-8). Plaintiff asserts claiangainst Kennedy in both his individual and officia
capacity, and against Foxhoven in his official capacity.
STANDARD OF REVIEW
When deciding a motion to dismiss under Fedenal Rule 12(b)(6), the function of the court
is to test the legal sufficiency of the complaiim. scrutinizing a complatnthe court is required to
accepts the complaint’s allegations as tHishon v. King & Spauldingd67 U.S. 69, 73 (1984), and

view the complaint in a light mo&ivorable to the plaintiff.Scheuer v. Rhode416 U.S. 232, 236

(1974);Westlake v. Lucas37 F.2d 857, 858 (6th Cir. 1976). Although a complaint need not contain

“detailed factual allegations,” Federal Civil Rul2(b)(6) requires moréhan mere “labels and
conclusions” or “a formulaic recitation of the elements of a cause of actiBell’ Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). Thus, a complaintiges/a motion to dismiss if it “contain[s]
sufficient factual matter, accepted as true, to satéaim to relief that is plausible on its face.
Ashcroft v. Igbgl 129 S. Ct. 1937, 1949 (2009) (internal gtiotas omitted). Ad “[a] claim has
facial plausibility when the plaintiff pleads factuahtent that allows the court to draw the reasonal
inference that the defendant is liable for the misconduct alle¢hsley Mfg. v. ProPride, IncG79

F.3d 603, 609 (6th Cir. 2009) (quotitgpal, 129 S. Ct. at 1949).
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ANALYSIS

I nsufficiency of Service of Process
Defendants first argue the Complaint shoulddmamissed for insufficiency of service of
process pursuant to Federal Civil Rule 12(b)(5). Specifically, Defendants maintain Plaintiff failed to
serve the Complaint within one-hundred twerlt2{) days after filing and cannot demonstrate gopd
cause sufficient to warrant an extension of time for service.

Plaintiffs Complaint is goro secomplaint subject to screening under 28 U.S.C. § 1915(e}(2)

which provides:

Notwithstanding any filing fee, or any portitimereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that—
(A) the allegation of poverty is untrue;
(B) the action or appeal—
(i) is frivolous or malicious;
(ii) fails to state a claim upon which relief may be granted; or
(iif) seeks monetary relief against a defendant who is immune from
such relief.

Interpreting this provision, the Sixth Circuit explained:

Even if a non-prisoner pays the filing fee and/or is represented by counsel, the
complaint must be screened under 8§ 1915(e)(2). The language of 81915(¢e)(2) does not
differentiate between cases filed by prisoners and cases filed by non-prisbhers.
screening must occur even before process is served or the individual has had an
opportunity to amend the complaint. Thement the complaint is filed, it is subject

to review under 81915(e)(2). If the complaint falls within the requirements of
81915(e)(2) when filed, it must be dismissed.

[®]
—

In re Prison Litigation Reform AcflO5 F.3d 1131, 1134 (6th Cir. 1997) (articulating how distri
courts should apply the PLRA) (emphasis added).

Consistent with the above mandate, this €promulgated Local Rule 4.1 regarding servicge
in actions filedin forma pauperis That Rule provides where a plaintiff has been granted leavg to

proceedn forma pauperis‘the U.S. Marshall shall be directed to serve the summons and complgaint,
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pursuant to 28 U.S.C. § 1915(djdaFed. R. Civ. Proc. 4(c)(3fter the Court hasfirst reviewed

the complaint to determine whethesua spontelismissal under section 1915(e)(2) is appropriatg.

Local Rule 4.1 (emphasis added).

Screening opro secomplaints therefore must occur before process issues may be rajsed.

Because this Court had not yet completed its sargeri the Complaint when Defendants filed theiy

Motion to Dismiss, Defendants’ arguments regarding the delay in issuing process and effy
service are without merit.
Res Judicata

Defendants argue Plaintiff’'s claims are barredds/judicataand, as such, the Complaint

should be dismissed for failure to state aral upon which relief may be granted. Defendants

maintain the instant case involves the same pargsases out of the same incident that was ful
adjudicated in Plaintiff's state aon. Defendants assert PlaintifE&aims in the instant case could
have been raised in that previous state action and are barred under Ohio principles of precly
A federal court must give aage court judgment the same presiVe effect it would have in
the courts of the rendering state. 28 U.S.C. § 188uc v. Green Oak Townshipl2 F.3d 736,
744 (6th Cir. 2002). When a federal court is askegiMe preclusive effect to a state court judgmen
the federal court must apply the law of thetestin which the prior judgment was renderatigra
v. Warren City School District Board of Educatje@i®5 U.S. 75, 81 (1984). Bause an Ohio state
court granted summary judgment in Defendants’ fatles Court must look to Ohio law regarding

issues of preclusion.
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In Ohio, the doctrine oks judicateencompasses the two related concepts of claim preclusion

and issue preclusiorState ex rel. Davis v. Pub. Emp. Ret.,B@0 Ohio St. 3d 386, 392 (2008)




Under the doctrine of claim preclusion, “a validydi judgment rendered upon the merits bars &ll

subsequent actions based upon any claim arising out of the transaction or occurrence that
subject matter of the previous actionGrava v. Parkman Twp73 Ohio St. 3d 379, 382 (1995).
Claim preclusion encompasses “all claims which weraight have been litigated in a first lawsuit.’
Id.

Claim preclusion consists of four element9:dJrior final, valid decision on the merits by

a court of competent jurisdiction; (2) a secondaacinvolving the same parties, or their privies, 8

the first; (3) a second action raising claims that veereould have been litigated in the first action;

and (4) a second action arising out of the transac occurrence that was the subject matter of t
previous action.n re Fordy 201 F.3d 693, 703-04 (6th Cir. 1999).
CountsOneand Two

This Court holds Plaintiff’'s Fourth Amendmntesiaims are barred by claim preclusion. Firs

this Court finds the state court decision gmagtsummary judgment in Defendants’ favor on all

counts constitutes a prior final and valid decisioth@nmerits by a court of competent jurisdiction.

Second, this Court finds the parties in the statet@mtiion and in the instant case are the same ol
privity. In his state action, Plaintiff named as defendants the St. Marys Police Departmen
Kennedy (Doc. No. 4-1 at 1). The state appetiatgt found the St. Marys Police Department w4
notsui jurisand therefore could not bemad as an independent partynoted, however, that the
trial court appeared to have interpreted the compdainaming the City of St. Marys as a party (Do
No. 4-1 at 22—-23). While the appellate court statedrthl court should have dismissed the St. Mary

Police Department on the grounds that it was nqowbper party, it affirmed the trial court’s finding
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that both the City of St. Marys and Kennedy wersmune from liability pursuant to Ohio Rev. Code
2744.01et seq(Doc. No. 4-1 at 23).

In the instant action, Plaintiff similarly nawoheas defendants the City of St. Marys, an
Kennedy in both his individual and official capgcitFor claim preclusion purposes, it is irrelevar]
whether Plaintiff sued Kennedy in his individualadficial capacity in tle previous state action
because the alleged impropriety in both cases stems entirely from acts performed in Ken

official capacity.See Kirkhart v. Keipefd 01 Ohio St. 3d 377, 380 (2004) (applying claim preclusic

where a plaintiff brings two lawsuits against game public officials for acts performed in theif

official capacities, even though defendants are sutftkir official capacities in one lawsuit and in
their individual capacities in the other).
The fact Plaintiff also names Foxhoven as &eu@ant in this case does not change tf

analysis. In his federal Complaint, Plaintiff narReghoven in his official capacity as City of Marys
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Chief of Police. It isvell-established a suit for damages against a defendant in his or her official

capacity “is a suit against the official’s officeWill v. Michigan Dept. of State Policé91 U.S. 58,

71 (1989);see also Monell v. New York City Dep’t of Soc. SeA&6 U.S. 658, 691 (1978).

Plaintiff's official capacity claims against Foxhovae actually claims against the City of St. Marys.

See Lambert v. Hartmab17 F.3d 433, 440 (6th Cir. 2008). Té#are, this case involves the sam
parties or their privies as the state court action.

Third, this Court finds Plaintiff's Fourth Amendment claims could have been litigated in
state court which involved the same incident and essentially the same parties.

Fourth, and finally, both cases center on the identical incident -- Kennedy’'s entry

Plaintiff's property in June 2009.
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Based on the above, this Court finds Pl#istFourth Amendment claims (Counts One an

Two) are barred by the doctrine of claim preadasand, therefore, fail to state claims upon whigh

relief may be granted.

Counts Three and Four

This Court further holds Plaintiff's trespaamsd coercion claims (Counts Three and Four) are

barred by issue preclusion which “precludes the relitigation of an issue that has been actua
necessarily litigated and determined in a prior actidfetroHealth Med. Ctr. v. Hoffman-LaRoche
Inc., 80 Ohio St. 3d 212, 217 (1997) (citation andrimaé quotations omitted). Issue preclusio

applies when a fact or issue “(1) was actually@inettly litigated in the prior action; (2) was passe
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upon and determined by a court of competent jurisdiction; and (3) when the party against yhon

[issue preclusion] is asserted was a party in privity with a party to the prior acliborhpson v.
Wing, 70 Ohio St. 3d 176, 183 (1994).

Plaintiff raised trespass and coercion claim&is prior state action (Doc. No. 4-1 at 1)
Those claims were expressly considered egected (Doc. No. 4-1 at 10-11). Moreover, g
discussed above, the parties or their privies are the same in both the prior action and th
Plaintiff's trespass and coercion claims are lthbrg issue preclusion and therefore fail to sta
claims upon which relief may be granted.

Because Plaintiff's claims are barred, this Court need not reach Defendants’ rema

arguments regarding immunity or the existence of a private right of action in a criminal statute.
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CONCLUSION
For the foregoing reasonsaktitiff’'s Motion to Proceedh Forma Pauperi¢Doc. No. 2) and
Amended Motion to Procedd Forma PauperigDoc. No. 3) are grantie and Defendants’ Motion
to Dismiss (Doc. No. 5) is granted.
IT IS SO ORDERED.
s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

November 29, 2011




