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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

ANDREA L BRENT,

Plaintiff, Case No. 3:11 CV 1332
_VS_
MEMORANDUM OPINION
MIDLAND FUNDING, LLC, AND JUDGMENT

Defendant.
KATZ, J.

On March 11, 2011, this Court granted preliminary approval to a nationwide class
settlement in three related cagdglland Funding v. BrengNo. 3:08-cv-1434)Franklin v.
Midland Funding(No. 3:10-cv-00091), andassalle v. Midland Fundin@No. 3:11-cv-00096)
(VassalleDoc. 7). As part of its order preliminarily approving the settlement, the Court
provisionally certified a nationwide class of persons who had been sued by Defendants, Midlgnd

Funding LLC and Midland Credit Management, Iiincore Capital Group, Inc., and related

entities (collectively, “Midland”) between January 1, 2005 and the date of the approval order,|in
debt collections suits where Midland used affitaattesting to facts about the underlying debt.
The Court appointed as Class Counsel the law firm of Murray & Murray, counsel for Andrea
Brent, Martha Vassalle, Jerome Johnson, and Hope Franklin, the Named Plaintiffs in these s|iits,
and approved the proposed form of notice to the class.
This matter is now before the Court on the joint motion of Named Plaintiffs and

Defendants for an order granting approval of the class action settlement they have reached
(VassalleDoc. 131), and Class Counsel’s motion for an award of attorney’s\MfassdlleDoc.

134). The Court held a Fairness Hearing regarding the proposed settlement pursuant to Fed. R.

Civ. P. 23(e)(2) on July 11, 2011. The Court has carefully reviewed the memoranda that havie
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been filed in connection with these motions, as well as the Objections that have been filed. For
the following reasons, the motions will be granted, and the settlement approved..
|. Background

The settlement here at issue relates to three class action lawsuits arising from similar
factual predicates. The oldest of thedelland Funding v. Bren{No. 3:08-cv-1434), began life
as a debt collection action filed by Midlandrfeling LLC against Andrea Brent in the Municipal
Court of Sandusky, Ohio, on April 17, 2008réntDoc. 1, Exh. A). Attached to the initial
complaint in that action was an affidavit signed by one lvan Jimenez, an employee of Midland
Credit Management, Inc., claiming on personal knowledge that Brent owed a debt to Midland
Funding of $4,516.57. In response, Brent filed an answer as well as a class-action counterclpim
against Midland Funding and Midland Credit Maragat, asserting claims for violation of the
Fair Debt Collection Practices Act, 15 U.S.C. § 1692eq (FDCPA), and for intentional and/or
negligent infliction of emotional distress under the common law of Ohio. Brent’s counterclain
sought certification of two classes, with one clamssisting of “(a) all natural persons (b) sued in
the name of Midland or MCM (c) in an Ohio court (d) where a form affidavit was attached to the
complaint, and (e) the suit was filed on or after a date one year prior to this action,” and the gther
class consisting of Ohio debtors who had baesd by Midland beyond the statute of limitations.
Brent's counterclaim allegedter alia, that form affidavits, such as the one attached to compla|nt
filed by Midland against Brent, were signed by MCM employees who had no personal knowlgdge
of the facts asserted.

Brentwas removed to this Court on the basis of federal question jurisdiction on June 13,

2008. Discovery commenced in August 2008. The discovery process was hard-fought and




extensive, with Class Counsel conducting substantial inquiry into Midland’s debt-collection
procedures. Specifically, Class Counsel investigiéthe procedures Midland used in printing anc
signing the affidavits it used in collection actions; the process by which Midland purchased d¢
and received information concerning those debts; the availability of account information in
Midland’s computer system; how that account information was utilized; how accounts were
referred to collection attorneys for suit through the business logic component of Midland’s
computer programming; the role of the affiants in the collection process; and Midland’s
organizational structure generally. As partto$ investigation, Class Counsel conducted severg

depositions, engaged experts to gain an understanding of Midland’s computer system (at

bbts

substantial monetary expense), and propounded extensive written discovery, resulting in Midland

producing over four hundred pages of documentas€CCounsel also researched public filings o
Midland to understand the full extent of prospective damages arising from its alleged practice
Information gained during discovery resulteddlass Counsel filing an Amended Counterclaim
Complaint with more detailed factual allegations on December 1, 2008. The Amended
Counterclaim Complaint also added a claim alleging violation of the Ohio Consumer Sales
Protection Act, Ohio Rev. Code Ann. § 13eq (2008) (OCSPA), removed the common-law

negligent and/or intentional infliction of emotional distress claim, dropped the statute-of-

limitations class, and added two proposed classes based on the interest rate at which Midland

attempted to collect. The discovery process was hard-fought and contentious, resulting in
numerous discovery disputes. Ultimately, the Court was forced to intervene, holding a disco

conference on December 5, 2008 to resolve contested issues.
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The parties then began extensive motion practice, with both parties filing summary

judgment motions in February 2009. After both motions had been fully briefed, the Court issdied

its decision in a memorandum opinion on August 11, 20@@land Funding v. Brentt44
F.Supp.2d 961 (N.D. Ohio 200BrentDoc. 50) . In a landmark ruling, this Court became the
first in the country to hold that the practice*mdbo-signing” affidavits in debt collection actions
violates the FDCPA. The Court found that Mialagenerated affidavits for law firms to use in
debt-collection actions by means of a computer system. “Specialists” in Midland’s litigation
support department would sign between 200 and 400 of these automatically-generated affidg
per day. While the affidavit stated that the statements therein were based on the signer’s pe
knowledge, deposition testimony revealed that Midland’s “specialists” who signed the affidav
did not have personal knowledge of the accounts at issue. While the Court noted that “the aq
account information is probably either correctikely thought correct in good faith by Midland”
(BrentDoc. 50 at 12), the Court nonetheless found the affidavit both false and misleading as
whole for purposes of the FDCPA, “notwithstamglthe fact that some of the data in it are
correct,” due to the false attestation of personal knowlddgelhe Court also found that the
falsehoods were material, as “the fact that the affiant allegedly had personal knowledge that
debt was valid[] would effectively serve to validate the debt to the reattkerat 15. The Court
also rejected the notion that the errors in question were “bona fide errors” under the FDCPA.
The Court also held that the practicé'@bo-signing” affidavits violates the OCSPA.
While the Court found that declaratory and injunctive relief were not appropriate under the

FDCPA, the Court ordered such relief with respto the OCSPA. The Court also held that
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genuine issues of material fact precludeshsiary judgment on Brent's claims involving the
interest rate at which Midland attempted to collect.

Midland then filed a Motion for Reconsideration, challenging this Court’s grant of
injunctive relief under the OCSPA. In response, the Court issued a memorandum opinion
upholding its decision to enter an injunction under the OCSPA but clarifying that the injunctio
was limited to Midland’s use of affidavits that falsely claim to be based on the affiant’s persor
knowledge, and not affidavits that may be false in other respects, such as cases where the o
creditor has supplied inaccurate information about the debt.

The Court’'s August 11, 2009 memorandum opinion set off a wave of class action
complaints in other states that relied upon and cited this Court’s summary judgment opinion.
Among these cases was one filed on July 7, 2010 in the Eastern District of ViRyihia,v.
Midland Funding(No. 3:10-cv-00464). The plaintiff iRubiowas represented by Consumer
Litigation Associates, the same firm that represents Intervenor Ladon Herring, who objects tg
settlement in this case. The complainRubiosought class certification andjer alia, “an
Order of this Court . . . enforcing the Orders entered in the Northern District of Ohio and
specifically enjoining [Midland] from continuing fde false collection affidavits in the courts of
the Commonwealth of Virginia.”BrentDoc. 154, Exh. 4). Other subsequent class actions
includeGray v. Suttell & Associatgg.D. Wash. No. CV-09-251), brought by Kelli Gray, an

Objector in this caseBfentDoc. 144, Exh. 1), anReimann v. Brachfel(Alameda County, Ca.,

Superior Court, No. 10-529702), brought by a panyasented by Charles Delbaum, attorney fof

objector Robert ClawsomB(entDoc. 144, Exh.2).
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Following issuance of the Court’s August 11, 2009 memorandum opinion, and at

Midland’s request, the parties began mediation with the Hon. Richard McQuade, a retired federal

judge experienced in resolving class action cases. On August 31, 2009, the Court ordered the ca:

stayed pending the outcome of the mediati®re(tDoc. 53). The parties first met with Judge

McQuade for mediation on October 29, 2009. At the session, which lasted all day and took Weeks

to prepare for, the parties engaged in intense discussions and negotiations, but left without s
the case. Class Counsel reluctantly agreed to continue attempts to resolve the case through
mediation with Judge McQuade, though hedfileNotice of Mediation Status on October 30,
2009, seeking to partially lift the stay in order to litigate class certification issues while still
attempting mediatiorBrentDoc. 57). The Court held another status conference on November,
2009, and issued an order holding that the stay would continue in force through the parties’ s
scheduled mediation session with Judge McQuade on December 8B280D(c. 60).

The December 8, 2009 mediation was also unsuccessful, and Brent requested that t
case be restored to active status on the Court’s dd8keattDoc. 61). The Court held a status
conference on December 15, 2009, at which it lifted the stay and established a new briefing
discovery scheduldfentDoc. 63). The Court denied Brent's motion to file an amended
complaint (which Midland opposed) on timeliness and futility grounds on February 22, 2010

(BrentDoc. 72). The parties engaged in two additional day-long mediation sessions on June

2010, and September 10, 2010, again with Judge McQuade, both of which were unsuccessful.

Brent filed a motion for class certification on March 24, 2010, seeking certification of tv
classes: one class that had been sued by Midlaswl @hio court using an affidavit that falsely

claimed to be based on the affiant’s personal knowledge, and another class that had been su
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Midland in an Ohio court where Midland sought to collect on a higher interest rate than was
allowed by law BrentDoc. 76). Midland challenged every aspect of the class certification
motion, arguinginter alia, that the proposed affidavit class could not satisfy any of the elemen
necessary for certification under Fed. R. Civ. P. 23(a) oB{@ntDoc. 84). Midland also filed a
motion for partial summary judgment on Brent’s claim for actual dam#&yestDoc. 88).

After both motions had been fully briefed, the Court issued a memorandum opinion on
November 4, 2010, granting in part Brent’'s motionclass certification and granting Midland’s
motion for partial summary judgment on the issue of actual damBgastDoc. 104). The Court
certified the proposed affidavit class, finding thaatisfied each of the requirements of Fed. R.
Civ. P. 23(a) and (b), but found that the proposadscbased on the interest rate at which Midlan
sought to collect failed on both commonality and typicality grounds. The Court also found tha
Brent could not show emotional distress resulting from the aspects of the affidavit that violatg
FDCPA and OCSPA, as opposed to the general stress that accompanies being sued in a de
collection action, and thus dismissed her claim for actual damages. That holding limited her
similarly-situated debtors) to seeking recovery of statutory damages and attorneys fees.

On December 9, 2009, Hope Franklin and Thomas Hyder, represented by Class Coun
filed theFranklin v. Midland Fundingaction in Erie County, Ohio Common Pleas Court, bringin

a claim for common-law misrepresentation against Midland based on their alleged use of

affidavits that falsely claimed to be based on the affiant’s personal knowledge. The action was

removed to this Court pursuant to the jurisdictional provisions of the Class Action Fairness A
2005, 28 U.S.C. § 1332(d). Midland moved to dismiss the complaint on the grounds that Hyq

claims were subject to binding arbitration, and Franklin had not alleged facts indicating that s
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relied on false statements in the affidavit, an element of common-law misrepresentation. On
October 6, 2010, the Court granted the motion to dismiss (Doc. 18), and the Plaintiffs appeal
the Sixth Circuit. The parties attempted to resolve-tlaaklin appeal via discussions with the
Sixth Circuit mediator, with sessions beginning on December 22, 2010.

Upon the dismissal and appeal of Branklin action, Martha Vassalle and Jerome
Johnson, represented by Class Counsel, file¥ #issalle v. Midland Fundingction with this
Court on January 17, 2011, bringing claims agavidtand on behalf of a nationwide class for
common-law fraudulent misrepresentation, negligence, and unjust enrichment, again based ¢
Midland’s alleged practice of filing affidavitsdhfalsely claimed to be based on the affiant’s

personal knowledge.

With motion practice irBrentconcluded, the parties agreed to participate in a settlement

conference with the Court. The Court conducted settlement conferences beginning on Janug
2011, and continuing for two weeks. After much hard-fought negotiating, the parties finally
reached an agreement in principle to resolve the litigation on February 11, 2011. Even then,
parties required an additional month of negatiagi including further assistance from the Court,
to finalize the agreement. The patrties finally presented their agreement to the Court on Marg
2011, with the filing of joint motions for preliminary approval of the class proposed settlement
(BrentDoc. 107) and for entry of an order enjoining parallel litigation of claims to be released
the proposed settlemerentDoc. 108).

In the settlement agreement, which applied tdBifent Franklin, andVassalleactions,
the parties stipulated to the certification of the following class:

All natural persons (a) sued in the name of Encore Capital Group, Inc., Midland

Funding, LLC, Midland Credit Management, Inc., or any other Encore and/or

Midland-related entity (collectively, “Midland”), (b) between January 1, 2005 and
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the date the Order of Preliminary Approval of Class Action Settlement is entered

by the Court, (c) in any debt collection action in any court (d) where an affidavit

attesting to facts about the underlying debt was used by Midland in connection with

the debt collection lawsuit.
(BrentDoc. 107, Exh. A. [“Settlement Agreement’] at 6). In order to settle the case on the ba
of this nationwide class, Midland agreed to pay $5.2 million into an interest-bearing fund for t
benefit of the class. Attorney’s fees of no mttvan $1.5 million would be paid out of this fund tg
Class Counsel, as would the costs of administmatiThe remainder of the fund would be used to
make payments to class members who timely returned a claim form and were determined to
eligible by the Class Administrator. All eligible class members were to receive $10 each. Clg
Counsel represented to the Court that, if significant funds remained, the amount payable to ¢
members would increase. In addition, if su#fiti funds remained, the Named Plaintiffs would
receive $8,000 collectively, Class Counsel would be reimbursed for out-of-pocket expenses ¢

to $9,000, and any funds left over would be awaxepresto an organization to be determined

by Class Counsel with approval of the Courbnl of the money would revert to Midland. In
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addition, if the settlement fund were insufficient to pay each eligible class member $10, Midland

would pay the lesser of the amount necessary to cover a payment of $10 to each eligible clas
member, or $500,000.
In fact, the response rate has been such that each eligible class member is now expe
receive $17.38 if the settlement is approvédssalleDoc. 153).
The settlement agreement also included injunctive relief. The parties stipulated to ent
an injunction mandating that Midland create and implement written procedures for the generg
and use of affidavits in debt collection lawsuits in order to prevent the use of affidavits where

affiant lacks personal knowledge of the facts set forth in the affidavit. The parties requested
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Judge McQuade be appointed as Special Master to monitor Midland’s compliance with the

injunction, at Midland’s expense. Midland wowwdbmit their affidavit procedures to the Special

Master for approval within thirty days of entry of the stipulated injunction. The Special Maste

-

would then make findings as to whether the affidavit procedures are reasonably assured to prever

the use of affidavits of the sort the Court fasd unlawful. If the Special Master finds the

procedures inadequate, Midland would have thirty days to revise the procedures so as to cure any

defects identified by the Special Master. Thewated injunction would expire at the end of

twelve months; at that time, Midland would be required to submit to the Special Master a

declaration confirming that the affidavit procedures approved by the Special Master have begn

implemented. During the twelve-month term of the stipulated injunction, either party would h
the right to seek relief from or modification thie stipulated injunction from the Special Master

based on an “unfair burden on the business” or a change in law.

ave

In exchange for the monetary and injunctive relief noted above, the settlement contained a

classwide release. The classwide release provided that each class member who chose not tp opt

out would release Midland, its affiliates, and spedifihird parties (including attorneys) “from all

causes of action, suits, claims and demands, whatsoever, known or unknown, based on statg or

federal law, which the class now has, ever had or hereafter may have against the Released Partie

arising out of or relating to the Released Partis& of affidavits in debt collection lawsuits.”
(BrentDoc. 107 at 11-12).

The settlement also contained a broader release that applied only to the Named Plain
The Named Plaintiffs agreed to release Midlaftljated entities, and specified third parties from
“all causes of action, suits, claims demands, whatsoever . . .under any legal theory,” not just
based on Midland’s use of affidavits in debt collection lawsuBser(tDoc. 107 at 12-13).
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Midland also agreed to release the debts duwyethe Named Plaintiffs, though it did not agree to
release debts owed by other class memb@&en{Doc. 107 at 13).

The Court granted the motion for preliminary approval of the class settlement on Marc
11, 2011 BrentDoc. 111;Franklin Doc. 25;VassalleDoc. 7), finding that the proposed

settlement was within the range of fairness and reasonableness. The Court also found that t

proposed nationwide class met all the requirements for class certification, and it approved the

form of notice, finding that it met the requirements of due process and Fed. R. Civ. P. 23(c)(B).

The Court gave class members until June 1, 2011 to submit a claim form, request for exclusi

an objection to the proposed settlement, and scheduled a Fairness Hearing for July 11, 2011,

Court also granted the motion for a preliminary injunction against parallel litig&rentDoc.
110;Franklin Doc. 24;VassalleDoc. 6).

The Court appointed Class Action Administration (“CAA”) as Claims Administrator.
Pursuant to the Preliminary Approval Order, CAA sent a copy of the Class Notice and Claim
Form to the last postal address of each class member, as updated through the United States
Service National Change of Address Servi€dass members could return a postage-paid claim

form if they wished to file a claim or opt out of the settlement. Out of a class of approximately

million, more than 133,000 class members, or about 9.2% of the class, have filed claims, while

4,262 (about .3%) opted out and 61 (about .004%) filed objections. Of the opt-outs, almost s
hundred submitted form letter-type opt-outs (presumably generated by their attorney). Over
of these form opt-outs were submitted by parties represented by Consumer Litigation ASsocii
the firm that was pursuing thRubiocase in the Eastern District of Virginia.

A copy of the Class Notice was published in the legal sectitts&f Todayn April 18,
2011, and in th&JSA Todais marketplace sectioon April 21, 2011. In addition, a website was
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established to provide class members with information at www.BrentSettlement.com. Under
Class Counsel’s supervision, CAA established a toll-free interactive voice response system t
provide answers to frequently asked questions. Callers could also speak to a live operator.

members who wanted additional information could contact CAA through an email box on the
settlement website, and Class Counsel responded to questions from Class Members via tele

email, and U.S. Mail, over 100 calls and emails in total.

D

Class
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The Court subsequently clarified the scope of its preliminary injunction in a memorandum

opinion and order issued on May 17, 201RrefitDoc. 156;Franklin Doc. 28,VassalleDoc. 8).
The Court also denied motions to dissolve the preliminary injunction, granted a motion to
intervene filed by Ladon Herring, and granted a motion to dismiBrérgaction for lack of
jurisdiction. That jurisdictional defect was technical in nature: the federal question that forme|
the basis for Brent’s claims was found in a counterclaim, not the original complaint filed by
Midland. Neither the Court nor the parties were aware of the jurisdictional error until it was
pointed out in a motion filed by putative class members Kelli Gray and Marla Herbert, and the
Court will consider the course of tBeentaction in determining the fairness of the proposed

settlement. The various opinions issued by the Court and efforts undertaken by the parties ir

| the

Brentaction have created important precedent that would guide this Court and others in dealing

with the claims both of the Named Plaintiffs and similarly-situated parties.
II. Pending M otions

Now pending before the Court are: the joimdtion of Midland and the Named Plaintiffs
for an order granting approval to the class settlemémdalleDoc. 131); a motion for attorneys’

fees and reimbursement of expenses filed by Class CoMassg]leDoc. 134); and a motion to
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strike (VassalleDoc. 135) the declaration of Stephen GardiasgalleDoc. 26), filed by Robert

Clawson and Ladon Herring in support of their Objection to the settlemassdlleDoc. 25).

Clawson and Herring have also filed joint memoranda in opposition to the motion for an

order approving the class settlemevgsalleDoc. 148) and in opposition to the motion to strike
Gardner’s affidavitYassalleDoc. 147). Putative class member Elaine Pelzer has filed a joindeg
in Clawson and Herring’s memorandum in opposition to the class settleviassa({leDoc. 149),
as well as an Objection of her owviassalleDoc. 42)* Putative class member Kelli Gray has
filed an Objection to the settlemeMassalleDoc. 32), as well as a response to the joint motion
for approval of the class settlemextgsalleDoc. 150). In addition to the aforementioned
Objections, 61 individuals have filed Objections to the settlenv&agsalleDocs. 57-117), one of
which was subsequently withdrawvgssalleDoc. 140).

The attorneys general of 38 states have filed a &necus curiaepposing the settlement

(VassalleDoc. 27), as has the Federal Trade Commission (FTC) (Doc. 55).

=

Midland has filed a memorandum in response to the Objections of Clawson, Herring, Gray

and Pelzer\{assalleDoc. 133), and a memorandum in response to the Objections of putative ¢lass

members Lutchmin Persaud, Sarai Ossers, Christopher Guest, Manuela Rivera, Sylvia Yeadp, an

Ada Carter (Doc.130). Midland has also filed memoranda in responseamitiesbriefs of the
state attorneys generagssalleDoc. 124) and the FTG/@ssalleDoc. 125). The Named

Plaintiffs have joined in Midland’s response to the attorneys gen&ssélleDoc. 126), and

1

Pelzer has appealed from the partial denial of her motion to intervene (Doc. 157). But her agpeal

concerns an ancillary matter, and does not affect this Court’s jurisdiction to determine matter
involved in the appeal. S&hevlin v. Schew809 F.2d 447, 451 (7th Cir. 1987).
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have filed their own response to the Objections (Doc. 127). Objectors @assalleDoc. 145)
and RiveraVassalleDoc. 146) have filed replies to Midland’s response to their Objections.
I11. Positions of the Parties

The Objections to the settlement filed with the Court contain several common themes.
Objections interpret the class release as applyiagyalaim of falsity in an affidavit used by
Midland, not just false attestations of personal knowledge. Thus, the Objectors see the class
release as barring class members from contesting statements in a Midland affidavit as to the
amount of a debt, even if the amount is false, or as to service of process, even they were ne
properly served. In Objectors’ view, then, thizase is overly broad, in that class members wha
do not opt out are giving up their rights to deferehtselves in debt collection actions, to vacate
improperly obtained default judgments against them, or to seek potentially lucrative monetary
relief under state debt collection statutes.

The monetary relief to the class, the Objectors argue, is paltry and incommensurate w
the scope of the release. The Objectors criticize the incentive payments and broader release
afforded to the Named Plaintiffs, contending ttiat debts of all class members should be vacatg
The Objectors also decry the attorney’s fees agreed to by the parties as excessively high. W
acknowledging that putative class members may opt out if they wish to avoid these consequg
the Objectors argue that they will be deterred from doing so because they will not want to prg
Midland with their current address, which Midland would then use in its debt-collection activit
Midland deserves much harsher punishment for its practices than the settlement provides fof
the view of the Objectors.

In addition, the Objectors contend that the settlement was collusive, not the product of

arms-length negotiations. Some of the Objectors argue that their attorneys should have bee
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included in the settlement negotiations, but were purposefully kept in the dark. The Objector
contend that Midland engineered a “reverse auction,” whereby they cherry-picked “the most
ineffectual class lawyers” with whom to negotiate a settlement, apparently finding them in the

Northern District of OhioVYassalleDoc. 57 at 13).

The Objectors also take issue with the adequacy of the injunctive relief contained in the

U7

settlement, taking issue with the fact that it lapses after one year, and that Midland may petition

the Special Master to modify the injunction. Finally, they take issue with the notice provided
the class, contending that it failed to inform putative class members that they would be forfeit
all rights to challenge affidavits filed by Midland (based on their interpretation of the release).
Midland and the Named Plaintiffs respond ttinet release is not as broad as Objectors
suggest. They point out that the release onlyieppo claims “arising out of or relating to the
Released Parties’ use of affidavits in debt collection lawsuits.” (Settlement Agreement at 6).
is, the release, by its plain terms, only bars class members from asserting claims against the
Released Parties where the basis for relief is the affidavit itself, as opposed to some other isg
that the class member did not owe the debt sued upon, or was not validly served. Midland a
Named Plaintiffs thus argue that the Class Notice was adequate based on this understanding
release. They contend that, while the settlement does not address all the harms associated
alleged practices of Midland, it was not designed to, and is a fair and adequate means of
addressing defects in affidavits used by Midland that falsely claimed to be based on persona
knowledge. They further argue that a mass vacatur of judgments would only result in needle
time and expense to the court system as Midland sought to relitigate formerly closed cases.
Midland and the Named Plaintiffs point dutther that statutory damages under the

FDCPA are capped at $1000 per individual and $500,000 in class actions like this one, wher
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Defendant’s net worth exceeds $50,000,000. Moreover, pursuant to this Court’s earlier ruling

actual damages resulting from unlawful aspects of Midland’s affidavits would be very difficult to
prove. That holds true as well for state-law claims, where class members would face a difficylt
challenge proving they were damaged by an affidavit that contained accurate information abgut
the debt but was not based on the affianttsqeal knowledge. Therefore, Midland and the
Named Plaintiffs argue that the monetary provisions of the settlement are fair and adequate, [giver
the small potential individual recovery and the fact that the class settlement in this case far
exceeds the FDCPA class action damages cap. Further, they point out that any class membgr wt
believes he or she can obtain a greater recavegn individual claim can opt out of the class.
Class Counsel argues that his attorney’s &eegustified by value of the settlement and the
amount of work he has done in this case over three years on a contingency-fee basis.

Pointing to the multiple attempts at settlement and extensive motion practice in these
cases, as well as the participation of Judge McQuade as a third-party mediator during settlement
talks, Midland and the Named Plaintiffs assert that the settlement was the result of arms-length
negotiations between adversaries, and was not collusive. They defend the incentive payments to
the Named Plaintiffs as reasonable considering the efforts they expended in pursuing these ¢ases
as well as the broader scope of the release to which they have agreed.

Regarding injunctive relief, Midland and the Named Plaintiffs assert that the one year ferm
is reasonable and comparable with injunctive relief approved in other debt-collection cases, and
point out that Judge McQuade wolldve to approve any modification.

Finally, with regard to the use of class members’ current addresses, Midland and the
Named Plaintiffs point out that the settlemertiesng administered by an independent class actipn

administrator; the address information used in this case came from Midland’s own existing
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records; and that Midland has access to the RoStal Service’s National Change of Address
Data. Moreover, Midland has stipulated thahe of the information obtained through the claims
process will be used for the purpose of collecting debts of the class mefWbssalleDoc. 125
at 4).
V. Discussion
A. Class Certification

In order to approve the class settlement in this case, the Court must grant certification
the proposed nationwide class. In determining whether to grant certification, the Court must
that the class satisfies each of the four requirements set forth in Fed. R. Civ. P. 23(a):

(1) the class must be so numerous that joinder of all members is impracticable;

(2) there must be questions of law or fact common to the class;

(3) the claims or defenses of the representative parties must be typical of the claims

or defenses of the class; and

(4) the representative parties must fairly and adequately protect the interests of the

class.
Also, class certification implicitly requires both that there be an identifiable class, and that the
named representative falls within the proposed classe A.H. Robins Co., Inc880 F.2d 709,
728 (4th Cir. 1989). Once the prerequisites are satisfied, an action may be maintained as a
action if “the court finds that the questions of law or fact common to class members predomir]
over any questions affecting only individual membarg] that a class action is superior to other
available methods for fairly and efficientyljudicating the controversy.” Fed. R. Civ. P.
23(b)(3).

In this case, the court finds that the proposed nationwide class meets the standards fg

certification. The class, which contains more than 1.4 million members, is sufficiently large th

joinder would be impracticable. All class members seek resolution of a common legal questi
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whether Midland’s use of affidavits purporting to be based on the personal knowledge of the

affiant is an unfair and deceptive debt collection practice. Resolution of this common question

will affect the class as a whole, and can be most efficiently resolved in the context of a class
action. The claims of the class representatives are typical of those of the class, as their clain
arise from the same factual predicate (being siyedidland using an affidavit falsely claiming to
be based on the affiant’s personal knowledge) as those of the rest of the class.

In considering whether the class representatives will “fairly and adequately protect the
interests of the class,” Fed. R. Civ. P. 23(a)(4), the Court looks to two factors: “(1) The

representative must have common interests with unnamed members of the class, and (2) it n

appear that the representatives will vigoroushyspcute the interests of the class through qualifi¢

counsel.” Senter v. General Motors Corfm32 F.2d 511, 525 (6th Cir. 1976). The Court finds
both factors satisfied in this case. The class representatives share with the putative class mé
a desire to recover from Midland for the use of false affidavits in debt collection actions, and
desire to prevent Midland from employing such deceptive practices in the future. Further, the
Court finds that Class Counsel is qualified and has vigorously pursued this action.

The Court also finds that the Rule 23(b)(3) factors (whether common questions
predominate over questions particular to each class member, and whether a class action is g
superior means of adjudicating the controversy) are satisfied. “The Rule 23(b)(3) predomina
inquiry tests whether proposed classes arecseiffily cohesive to warrant adjudication by
representation.’Beattie v. CenturyTel, Inc511 F.3d 554, 565 (6th Cir. 2007). “To satisfy the
predominance requirement in Rule 23(b)(3), a plaintiff must establish that the issues in the cl
action that are subject to generalized proof, and thus applicable to the class as a whole . . .

predominate over those issues that are subject only to individual gichd(friternal quotation
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marks omitted). In addition, “[a]n action in which both injunctive relief and money damages dre
sought may be certified as a class under Rule 23(b)(2), as long as money damages do not
constitute the predominate type of relief requestétbffman v. Honda of America Mfg., Ind91
F.R.D. 530, 536 (S.D. Ohio 1999) (emphasis omitted).

The question of whether affidavits used by Midland were deceptive and unlawful lies gt
the heart of this litigation, and is susceptitdelasswide proof. As the Court found in its
previous opinion on class certificationBnent, “ the unlawful aspects of the form affidavits here
at issue were a result of the process by which they were produced pursuant to Midland and
MCM'’s general business practices. Liability questions are thus amenable to class-wide proof.”
Midland Funding v. Brent2010 WL 4628593 (N.D. Ohio Nov. 4, 201®réntDoc. 104 at 9).
Moreover, the request for monetary relief does not predominate over the request for injunctive
relief, while the affidavit issues do predominater any claims subject only to individual proof.

In determining whether a class action is superior to other methods of resolving the
controversy, the Court may look to: (1) the interest of members of the class in individually
controlling the prosecution or defense of separate actions; (2) the existence of pending litigation
concerning the same controversy ; (3) the desirability of concentrating the litigation of the clajms
in this forum; (4) the difficulties likely to be encountered in the management of the class actign.

Fed. R. Civ. P. 23(b)(3).

D
—

Given the limited resources of the typical class member and the meager monetary rel

they could expect to recover, there is a strong interest in litigating these claims in a single forum.

=

In addition, this case is far more procedurally advanced than the other actions bringing similg
claims, ensuring that the class members may obtain relief more speedily than if the litigation yvere

permitted to proceed piecemeal.

19




Thus, the Court finds that the proposed nationwide class meets all the requirements o
R. Civ. P. 23(a) and 23(b), and certifies same.
B. Standard of Review of the Class Settlement

“[T]he law favors settlement, particularly in class actions and other complex cases wh¢
substantial judicial resources can be conskbyeavoiding formal litigation.” 4 Alba Conte &
Herbert Newberg, Newberg on Class Actions, 8§ 11441 €d. 2002); accorat’l Union, United
Auto, Aerospace, and Implement Workers of America v. General Motors €6r.3d 615, 632
(6th Cir. 2007) (noting “the federal policy favoring settlement of class actions”). The Sixth Cirg
has recognized that complex litigation is “notoriously difficult and unpredictal@eahada
Investments, Inc. v. DWG Corf62 F.2d 1203, 1205 (6th Cir. 1992) (quotMgher v. Zapata
Corp, 714 F.2d 436, 455 (5th Cir. 1983). Thus, “[a]bsent evidence of fraud or collusion, such
settlements are not to be trifled withGranada 962 F.2d at 1205.

“In evaluating a proposed settlement of a class action, the district court is required to

examine the terms of the settlement and the process by which the settlement was arrived at, 1o

make sure that the terms are reasonable and that the settlement is not the product of fraud,

overreaching, or collusion.Priddy v. Edelman883 F.2d 438, 447 (6th Cir. 1989). Fed. R. Civ. R.

23(e) provides,
The Court may approve a settlement, voluntary dismissal, or compromise that
would bind class members only after a hearing and on finding that the settlement,
voluntary dismissal, or compromise is fair, reasonable, and adequate.

The typical process for approving class action settlements in federal court is: 1) preliminary

approval of the proposed settlement at an infbimearing; 2) dissemination of mailed and/or

published notice to all affected class members; and 3) a formal fairness hearing at which inte
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parties may comment on the proposed settleméfitiams v. Vukovich720 F.3d 909, 920-921
(6th Cir. 1983). All three of these steps have now taken place in this case.

In considering whether the settlement is fair, reasonable, and adequate, the trial court
considers the following factors: (1) the risk of fraud or collusion; (2) the complexity, expense
likely duration of the litigation; (3) the amount of discovery engaged in by the parties; (4) the
likelihood of success on the merits; (5) the opinions of class counsel and class representative
the reaction of absent class members; and (7) the public inter€stUnion, 497 F.3d at 631. A
class settlement is presumptively reasonable upon preliminary approval, and an individual wi
objects consequently has “a heavy burden” of demonstrating that the settlement is unreason

Vukovich 720 F.2d at 921. In general, a reviewing court’s task “is not to decide whether one

is right or even whether one side has the better of these arguments. . . . The question is rath¢

whether the parties are using settlement to resolve a legitimate legal and factual disagreeme
Int’l Union, 497 F.3d at 632.
C. Scope of the Release

Much of the disagreement between the Objectors and the Settling Parties revolves ar(

the scope of the release. Objectors contend vigorously that the release would effectively pre

hnd

S; (6

pund

vent

any class member from raising a legal challenge in a case where Midland has used an affidayit,

including cases where Midland has sued upon an incorrect amount, or where the debtor has
been served. The Court finds that this interpretation is unsupported. By its terms, the releas
applies only to claims “arising out of or relatingth® Released Parties’ use of affidavits in debt
collection lawsuits.” (Settlement Agreement at 6). Thus, the release is limited to claims whe
the basis for relief is the affidavit itself, such as those of the Named Plaintiffs, who sought

damages based upon Midland’s use of an affidavidims that the debtor did not owe the amoun
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being sued upon, or was not validly served, are not covered, because the factual basis for th
is something other than the affidavit. Certainly, nothing in the release prevents a class memt

from pointing to evidentiary deficienciestine proof offered by Midland in defending a debt

P clai

Der

collection action. Nor does the release apply to actions being pursued by state attorneys general

against Midland, as it only applies to “class members,” defined as “natural persons” in the rel
SeeWill v. Michigan Dep't of State Policd91 U.S. 58, 64 (1989) (“[I]Jn common usage, the tern
‘person’ does not include the sovereign, and statutes employing the word are ordinarily consit
to exclude it.”) The release simply prevents a deficient affidavit from furnishing the basis for
independent claim for damages against Midland, be it pursuant to the FDCPA or some state-
cause of action.

Therefore, the release is properly limited to claims that share a factual predicate with {
claims pled in the complaint: that is, claims based on the allegation that an affidavit used by

Midland falsely purports to be based on the affiant’s personal knowledgé/dséen v. U.S.

Steel Corp.581 F.3d 344, 349 (6th Cir. 2009) (“The question is not whether the definition of the

claim in the complaint and the definition of the claim in the release overlap perfectly; it is whe
the released claims share a factual predicate with the claims pled in the complaint”) (internal
guotation marks omitted). The fact that the release does not include language specifically st
that it will only apply in cases sharing the same factual predicate as those released does not
it overbroad, nor does the potential that Midland may in some future case urge a broader

interpretation of the release. Saee WorldCom, Inc. Secs. Litig388 F.Supp.2d 319, 342 n. 36
(“The Release does not state that its application is bounded by the “identical factual predicatg

doctrine, but the addition of language releasing claims “arising from the same facts,” or similg
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formulations, would be unnecessary and redundant. It is, after all, a given that the Release will

only be applied insofar as its application conforms to the law.”).

The Objectors also contend that the release would be overbroad if interpreted to apply
Midland’s attorneys. The Court finds that the language of the release, which references “agg
“representatives,” and “attorneys” of Midland, applies to attorneys who filed Midland’s affidav|
in state court collection proceedings. While the Court held that the preliminary injunction

previously entered in this matter did not apply to third parties such as attorneys, that was due

entirely to concern that tolling would not apply to claims against such persons, based on the |

that “class action tolling does not apply to a defendant not named in the class action complai
(VassalleDoc.8 at 9) (quotingVyser-Pratte Mgmt. Co., Inc. v. Telxon Co#il3 F.3d 553, 567

(6th Cir. 2005)).

The fact that the release applies to attorneys associated with Midland does not renderi

unfair and inadequate. In the Court’s long experience, it is standard to include the defendant
agents, assigns, and attorneys within the scope of a release. There is nothing improper abot
class action settlement releasing claims against non-parties where, as here, “the claims agai
non-parties being released [are] based upon the saderlying factual predicate as the claims
asserted against the parties to the action being setifédl“Mart Stores, Inc. v. Visa U.S.A,, Inc.
396 F.3d 96, 109 (2d Cir. 2005), quotimgre Lloyd’s Am. Trust Fund Litig2002 WL 31553577
at *11 (S.D.N.Y. Nov. 26, 2002); see also 4 Alba Conte & Herbert B. Newberg, Newberg on
Class Actions § 12:16, (4th ed. 2002) (“A settlement may ... seek to discharge parties who ha
not been served with process and are therefore not before the court.”).

Based on the limited scope of the release as outlined above, the Court reaffirms that t

notice provided to class members was adequaneler Fed. R. Civ. P. 23(e), before ratifying a
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proposed settlement agreement, “[tlhe court must direct notice in a reasonable manner to all
members who would be bound by the proposal.” “The contents of a Rule 23(e) notice are
sufficient if they inform the class memberstioé nature of the pending action, the general terms
of the settlement, that complete and detailed information is available from the court files, and
any class member may appear and be heare fff#lirness Hearing].” 3 Alba Conte & Herbert
B. Newberg, Newberg on Class Actions § 8.32, &th2002). “Class member are not expected
to rely upon the notices as a complete source of settlement informaBomain v. International

House of Pancake$13 F.2d 114, 122 (8th Cir. 1975). Upon review, the notice provided to the

class

that

14

class in this case was more than adequate to meet the standards of Fed. R. Civ. P. 23(e) and due

process. It was not necessary for the Court to incorporate the Objectors’ attorneys’ dubious
interpretation of the release into the Class Ndtice.
D. Fairness, Reasonableness, and Adequacy of the Settlement

After considering the extensive briefing of the issues and oral presentations at the Fai
Hearing, the Court finds the settlement to be fair, reasonable, and adequate.
1. TheRisk of Fraud or Collusion

Initially, the Court finds that the evidence indicates beyond any doubt that the settleme
was the product of arms-length negotiation. The Objectors concede that they “have no direc
evidence of fraud and collusion between the settling partidassalleDoc. 148 [Joint

Memorandum in Opposition to Motion for Approval of Class Settlement] at 9). This lack of

2

NESS

nt

The Court notes additionally that Midland’s stipulation that it will not use any address information

obtained during the claims process, along withfélee that most of the address information used
to identify and contact class members came from Midland’s own files, effectively addresses t
concerns that have been raised about Midland using information gathered from the class
settlement process in order to pursue class members for debts.
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evidence alone indicates that the Court should reject the argument that the settlement was

collusive, as “the courts respect the integrity of counsel and presume the absence of fraud and

collusion in negotiating the settlement, unless evidence to the contrary is offered.” 4 Alba Cgnte

& Herbert B. Newberg, Newberg on Class Actions § 11.51 (4th ed. 2002).

But the history of this litigation, recounted above, positively belies any contention that

settlement was collusive. The parties reached their agreement only after three years of litigati

the

on,

four mediation sessions with Judge McQuade, and several more settlement conferences with the

Court. “The participation of an independent mediator in the settlement negotiations virtually
assures that the negotiations were conducted at arm’s length and without collusion between
parties.” Hainey v. Parrot617 F.Supp.2d 668, 673 (S.D. Ohio 2007). Moreover, the Court not
that Class Counsel in this case has almost fifty years of experience in litigating class action
matters, and has a track record of integrity and vigorous advocacy on behalf of clients. The
Objectors’ insinuations that the settlement was collusive are entirely unsupported.

The Objectors take issue with both the incentive payments of $8,000 to Named Plainti
and the broader release the Named Plairtidfee obtained from Midland. But courts have
recognized that incentive payments of a few thousand dollars to class representatives are
appropriate, and have frequently approved class settlements including same where the class
settlement has resulted in the creation of a comfund for the benefit of the class. Ses,
Huguley v. General Motors Cordl28 F.R.D. 81, 85 (E.D. Mich. 1989) (“Named plaintiffs and
witnesses are entitled to more consideration than class members generally because of the o
burden of litigation that they have bornelf);re U.S. Bancorp Litig.291 F.3d 1035, 1038 (8th
Cir. 2002) (approving payment of $2,000 to five class representatives). Moreover, the Name

Plaintiffs have agreed to a much broader release than the other class members, agreeing to
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all claims, not just those based on affidavits, that they may have against Midland. (Settlemer
Agreement at 12-13). In view of the time, effort, risk, and expense the Named Plaintiffs have
undertaken in pursuing this litigation (including participation in discovery and settlement effor
the broader release to which they have agreed; and the substantial common fund that their €
have created for the benefit of the class,@wourt finds the incentive payments justified.
2. The Complexity, Expense, and Likely Duration of Continued Litigation

“Most class actions are inherently complex and settlement avoids the costs, delays an
multitude of other problems associated with theimfe Austrian and German Bank Holocaust
Litig., 80 F.Supp.2d 164, 174 (S.D.N.Y.2000). Thus, “fijast situations, unless the settlement i

clearly inadequate, its acceptance and approval are preferable to lengthy and expensive litig

with uncertain results.” 4 Alba Conte & Herbert B. Newberg, Newberg on Class Actions § 11

(4th ed. 2002).

In view of its complexity and likely expense, this class action is no exception. “The Fajr

Debt Collection Practices Act is a set of complex laws with many componé&hiess v. Storey
2011 WL 1463609 (S.D. Ohio Apr. 14, 2011) (granting final approval of class settlement of
FDCPA and OCSPA claims). The instant case would be very expensive to fully litigate, and
might take years to finally resolve through the course of trial and appeal, creating additional
attorney’s fees and reducing any potential payout to the class.
3. The Amount of Discovery Engaged in by the Parties

This litigation was commenced in April 2008 with the filing of Brentaction. In the

nearly three years between the filingBsentand the settlement, the parties undertook extensive

discovery and motion practice, recounted aboMee Court has no doubt that, after two rounds of

motion practice that had established the strength of each side’s legal claims and several rour
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settlement negotiations, the experienced attorneys who negotiated this settlement had an acgurat

understanding of the strength of their respective cases.
4. TheLikelihood of Success on the Merits
As noted above, Brent prevailed upon her motion for summary judgment on liability

issues. But, in its subsequent partial summary judgment opinion on damages, the Court helg

that

she could not recover actual damages under the FDCPA, because she could not show that gny of

her actual damages resulted from the unlawful aspects of the affidavit (the false attestation that it

was based on the affiant’s personal knowledge), as opposed to the general stress of the debt
collection process. (Doc. 104 at 12-13) (citgvis v. Creditors Interchange Receivable
Management, LL585 F. Supp. 2d 968 (N.D. Ohio 2008) &tiggins v. Capitol Credit Services,
Inc., 762 F.Supp. 1128, 1135 (D. Del. 1991)). This holding severely limits the damages

obtainable by Brent and similarly-situated persons who had received an unlawful Midland

affidavit. That is, such persons can ordgaver statutory damages under the FDCPA, capped at

$1000, on an individual claim, along with attornefges. Few debtors could be expected to bear

the cost and uncertainty of litigation in pursuit of such a meager potential recovery, a fact which

weighs in favor of approving the settlement in this case.

Indeed, the class settlement in this case far exceeds the FDCPA statutory damages cap of

$500,000 per class action that would otherwise obtain in this cas&Vriggat v. Finance Service

of Norwalk, Inc, 22 F.3d 647, 650-651 (6th Cir. 1994) (holding that the FDCPA limits damageg

“per proceeding,” not “per violation” in classtemns). While Objectors decry the monetary relief

afforded to the class by the settlement as a “pittance,” “[i]t is well-settled law that a cash
settlement amounting to only a fraction of the potential recovery does not per se render the

settlement inadequate or unfairSmith v. Tower Loan of Mississippi, In216 F.R.D. 338, 369
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(S.D. Miss. 2003) (quotinBunleavy v. Nadler (In re Mego Fin. Corp. Sec. L)ti@13 F.3d 454,
459 (9th Cir. 2000)). Given the damages cap applicable to FDCPA cases, the monetary relig
provided for in the class settlement here is well in line with that provided for in other FDCPA
class settlements that have been approved.eSge& atala v. Resurgent Capital Services |..P.
2010 WL 2524158 at *3 (S.D. Cal. Jun. 22, 2010) (approving FDCPA settlement of $35,000
distributedcy pres with no payment to class membeGpe v. Duggan203 F.Supp.2d 650,

653 (E.D. La. 2002) (approving FDCPA settlement where class members who returned claim
forms would receive $11.90 eacReade-Alvarez v. Eltman, Eltman & Cooper, PZD06 WL
3681138 at *7 (E.D.N.Y. Dec. 11, 2006) (approving FDCPA settlement of $48y00@s with
no payment to class members); see d&sman v. Carlisle271 F.R.D. 572, 576-77 (N.D. Ohio
2010) (certifying class even though FDCPA damages cap would limit relief to $3.10 per clasg
member).

While Objectors contend vigorously that they have lucrative claims against Midland
arising from false affidavits under both state and federal law, the Court is unconvinced. Most
the lawyers who filed affidavit class actions against Midland following this Court’s August 11,
2009 summary judgment opinion included only FDCPA claims which, as noted above, would
subject to the FDCPA's statutory damages cap. Even with respect to those claims, success
merits is not assured. Seeg, Myers v. Asset Acceptance LTG0 F.Supp.2d 864 (S.D. Ohio
2010) (dismissing FDCPA claim based on false affidavits on summary judgment, and
distinguishing this Court’s August 11, 2009 opiniorBiren?; Albritton v. Sessoms & Rogers,
P.A, 2010 WL 3063639 at *7 (E.D.N.C. Aug. 3, 2010) (dismissing FDCPA claim based on
affidavits that falsely claimed to be based on the affiant’s personal knowledge at the pleading

stage, decrying “the absurd results that coutlde@rom plaintiff's interpretation, wherein every
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de minimiserror would render a debt collector liable under the FDCPA and every debt collectipn

defense would turn into a hunt for the slightest misspelling, mislabeling, or minute technical
falsity”).

The argument that has been submitted with respect to potential state-law affidavit clai

ns

against Midland is speculative and inconclusive. No strong precedent exists that convinces this

Court that class members would be able to recover significant relief under state law with resp

affidavits that correctly state the amount the debtves, but which falsely claim to be based on

ect t(

the affiant’s personal knowledge. The two cases now pending bringing state-law claims against

Midland based on affidavit§ray v. Suttell & Associatd&.D. Wash. No. CV-09-251) and
Reimann v. Brachfel(Alameda County, Ca., Superior Court, No. 10-529702), have not been
litigated to judgment, and the plaintiffs in bd#te significant hurdles to obtaining their desired

relief. The Court is satisfied that the speculative possibility that certain class members may |

more lucrative claims under state law should not prevent the classwide settlement of this casg.

Seeln re M3 Power Razor System Marketing and Sales Practices, 2#i§.F.R.D. 45, 61 (D.
Mass. 2010) (certifying national settlement class elgections of California plaintiffs; noting
that “California consumer protection laws present differences that are, in the context of this ¢
both minimal and speculativejtanion v. Chrysler Corp.150 F.3d 1011, 1022-23 (9th Cir. 1998)
(approving nationwide settlement class and explaining that “the idiosyncratic differences betv
state consumer protection laws are not sufficiently substantive to predominate over the sharg
claims.”). Moreover, any class member who believes he or she can obtain a greater recover
been free to opt out of the class.

The settlement is also not defective because it does not vacate all state-court judgmer

obtained by Midland using the affidavits. It is unsurprising that such relief was not included ir
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settlement agreement, because undeRthekerFeldmandoctrine, a mass vacatur of state court
judgments would be beyond the power of thisi€ to grant if this litigation proceeded to

judgment. Moreover, such a resolution, if contained in a settlement, would result in needless

time

and expense, as Midland would seek to relitigate formerly closed judgments where the debtor was

sued on the correct amount, but the affidavit contained a technical defect.
5. The Opinion of Class Counsel and Class Representatives

The Court gives great weight to the recommendation of experienced counsel for the p
in evaluating the adequacy of the settlement. Ne# Rural Telecomms. Coop. v. DIRECTV,
Inc., 221 F.R.D. 523, 528 (C.D. Cal. 2004). Skilled and experienced counsel in this case
recommend the settlement as a fair, adequate, and reasonable.
6. The Reaction of Absent Class Members

Of approximately 1.4 million total class members, only 61 (about .004% of the class)
objected, and 4,262 (.3%) opted out. By comparison, more than 133,000 class members (9.1
filed a claim form. The fact that very few skamembers opted out or objected indicates that the
settlement is adequate. Saee Delphi Securities Litig248 F.R.D. 483, 498-499 (E.D. Mich.
2008).
7. The Public Interest

The Court finds, finally, that the settlement is beneficial to the public interest. The
settlement aggregates many claims that would likely not go to trial, resulting in a $5.2 million
common fund that provides relief to the class far above the otherwise-applicable damages c3
$500,000, while significantly penalizing Midland for its prior unlawful acts. In addition, the
settlement provides substantial injunctive relief, requiring it to submit policies for ensuring thg

accuracy of its affidavits to a third-party Special Master, and to implement those policies.

30

Arties

%)

p of




For the foregoing reasons, therefore, the Court finds the settlement fair, reasonable, and

adequate, and approves it.

E. Attorney’s Fees

As stated by the U.S. Supreme Court, “this Court has recognized consistently that a lifigant

or a lawyer who recovers a common fund for the benefit of persons other than himself or his
is entitled to a reasonable attorney’s fee from the fund as a whsbeihg Co. v. Van Gemert
444 U.S. 472, 478 (1980). Such an award may be based “on a percentage of the fund besto
the class.”Blum v. Stensqr65 U.S. 900 n. 16 (1984). The rationale for such an award is “the
equitable notion that those who benefit from the creation of a fund should share the wealth w,
the lawyers whose skill and effort helped createlih.fe Washington Public Power Supply
System Sec. Litigl9 F.3d 1291, 1300 (9th Cir. 1994). This “common fund doctrine” has been
recognized by the Sixth Circuit. SRawlings v. Prudential-Bache Properties, I F.3d 513,
516 (6th Cir. 1993) (“In this circuit, we require only that awards of attorney’s fees by federal
courts in common fund cases be reasonable under the circumstances.”).

In considering the reasonableness of a femrdwthe Court looks to six factors: (1) the
value of the benefits rendered to the class; (2) society’s stake in rewarding attorneys who prc
such benefits in order to maintain an incentive to others; (3) whether the services were undel
on a contingent fee basis; (4) the value of the services on an hourly basis; (5) the complexity
litigation; and (6) the professional skill and standing of counsel on both $kdesey v.

Cincinnati Enquirer, Inc.508 F.2d 1188, 1196 (6th Cir. 1974).

Here, Class Counsel seeks a common fund fee award of $1.5 million, approximately 2

of the total $5.2 million settlement amount. This amount is in line with percentages approved

other common fund cases. Segy, Dillworth v. Case Farms Processing, In2010 WL 776933
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(N.D. Ohio Mar. 8, 2010) (33% of settlement amou@tgvenger v. Dillards, Ing2007 WL
764291 (S.D. Ohio Mar. 9, 2007) (29% of settlement fuNe)y England Employees Pension
Fund v. Fruit of the Loon?34 F.R.D. 627, 634) (W.D. Ky. 2006) (25% of the total settlement
fund). Additionally, the Court finds that the reasonableness of Class Counsel’s fee request i
supported by a review of the $Rameyfactors.

Class Counsel’s efforts have rendered a substantial benefit to the class. The settleme

nt

amount is nearly ten times the applicable FDCPA class-action damages cap, and the injunctive

relief reasonably ensures that the class will not again be subjected to Midland’s unlawful
practices. The award is also supported by society’s stake in providing an incentive for other
attorneys. Class Counsel took this case on a contingency-fee basis, with no guarantee of re
anything, and has invested more than $1 miltibtime, unreimbursed fees, and out-of-pocket
expenses over more than 38 months of hard-fought litigation. His efforts have resulted in
substantial relief for low-income debtors, whose claims under the FDCPA for false affidavits
would ordinarily not provide a sufficient monetary incentive to litigate on an individual basis.
The risk Class Counsel undertook in pursuing this litigation militates in favor of the fee award
Class Counsel's fee award is also supported by the value of his services on an hourly
The lodestar figure in this case amounts to $939,200. The Court has reviewed the documen
supporting this figure, and finds the amount reasonable in light of the description of work
undertaken in this caseVdssalleDocs. 155, 134-1). The requested fee thus constitutes a
multiplier of approximately 1.5, well within an acceptable range. Baepes v. City of
Cincinnati 401 F.3d 729, 746-747 (6th Cir. 2005) (upholding multiplier of 1.75). The use of a

multiplier is supported by the substantial risk Class Counsel undertook in prosecuting this ma
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so vigorously on a contingency-fee basis, and his efforts in establishing groundbreaking lega
precedent to benefit low-income debtors.

The complexity of the litigation also supports the requested fee award. Class Counse
litigated theBrentmatter through two rounds of complex motion practice that took over three
years to resolve, involving novel FDCPA issues. Finally, the award is supported by the
professional skill and standing of counsel for botlesi Both are distinguished practitioners whg
have provided competent and skillful representation in this matter.

F. Motion to Strike
Midland moves to strikeMassalleDoc. 135) the Declaration of Stephen Gardner, an

attorney, which was filed in connection with Objection of class members Clawson and Herrin

has

The Declaration sets forth Gardner’s opinions about the fairness of the settlemens. The Couft has

reviewed the Declaration, and finds that its ed@stion would not affect the Court’s ultimate
conclusion that the settlement is fair and adequate. Thus, the motion is denied as moot.
V. Conclusion

The Court hereby grants final approval of the settlement of this class action litigation.
motions to approve the settlemevagsalleDoc. 131) and for an award of attorney’s fees
(VassalleDoc. 134) are granted. The motion toksrine Declaration of Stephen Gardner
(VassalleDoc. 135) is denied as moot.

The Court hereby dismisses with prejudice\assalle v. Midland Fundin{No. 3:11-cv-

00096)andMidland Funding v. BrentiNo. 3:08-cv-1434) actions. With respecA@nklin v.

Midland Funding(No. 3:10-cv-00091)which was previously dismissed with prejudice but is now

before the Court on a limited remand, the Court again dismisses the matter. The Court awar

The

is

attorney’s fees in the amount of $1,500,000, and reimbursement of unpaid expenses in the amour
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of $9,000. The Court retains jurisdiction over theipa, including all members of the class, with
respect to the implementation and enforcement of the settlement.

The Court hereby permanently enjoins and restrains all class members who did not ddu

request exclusion from the class in the time and manner provided for in the Class Notice from

commencing or prosecuting any action, suit, claim or demand against any of the parties releg
by virtue of the Settlement Agreement arising out of or related to the released parties’ use of
affidavits in debt collection lawsuits.

The Court enjoins Midland as follows, based on the factual predicate stipulated as bet

the parties. {assalleDoc. 151 at 1-3). Midland, throughout the United States, will create and

y

1sed

ween

implement written procedures for the generation and use of affidavits in debt collection lawsuits

(the “Affidavit Procedures”). These procedures shall be reasonably assured to prevent the u

affidavits in debt collection lawsuits where the affiant does not have personal knowledge of th

5e of

e

facts set forth in the affidavit. Midland shall appoint a person responsible for ensuring compliance

with the Affidavit Procedures.

The Court hereby appoints the Hon. Richard McQuade as Special Master to monitor
Midland’s compliance with this injunction. Withthirty (30) days of entry of this injunction,
Midland shall submit its Affidavit Procedures to the Special Master for review.

Upon review of the Affidavit Procedures, the Special Master shall make findings as to

whether the Affidavit Procedures are reasonably assured to prevent the use of affidavits in de
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collection lawsuits where the affiant does not have personal knowledge of the facts set forth in the

affidavit. In the event that the Special Master finds that the Affidavit Procedures are not

reasonably assured to prevent the use of affidavits in debt collection lawsuits where the affia
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does not have personal knowledge of the facts set forth in the affidavit, Defendants shall hav

thirty (30) days to revise procedures so as to cure any defects identified by the Special Mastegr.

This injunction will lapse and expire twelve (12) months after the Effective Date, as

defined in Section V.-A of the Settlement Agreement. At the end of the twelve month injuncti

D

pn,

Midland shall submit to the Special Master a declaration from the responsible person confirming

that the Affidavit Procedures approved by the@al Master have been implemented. A copy off
such declaration shall be filed with this Court.

During the 12-month term of this injunction, both parties have the right to seek relief fr
or modification of, this injunction based on an unfair burden on the business, or a change in t
law. Any request for alteration or modification of the injunction shall be made to the Special
Master. Any alteration or modification of thgunction shall not extend or contract the length of
its 12-month term. Any alteration or modification shall only apply prospectively for the
remainder of the 12-month injunction. The Court shall retain jurisdiction to enter further orde
may be necessary to implement and/or enforce the provisions of this injunction.

IT IS SO ORDERED.

s/David A. Katz

DAVID A. KATZ
U. S. DISTRICT JUDGE
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