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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Thomas David Wineinger, Case No. 3:12 CV 2976
Petitioner, MEMORANDUM OPINION
AND ORDER
_VS_
JUDGE JACK ZOUHARY

Warden, FCI Elkton,

Respondent.

INTRODUCTION

Pro se Petitioner Thomas David Wineinger filed this Petition for Writ of Habeas Corgus
pursuant to 28 U.S.C. § 2241 irr€mber 2012 (Doc. 1). In February 2013, he filed a Motion for
Expedited Consideration (Doc. 4). Petitioner, who was in federal custody at the Federal Corregtiona
Institution in Elkton, Ohio (“FCI-Elkton”) when hded this Petition, names the FCI-Elkton Wardem
as Respondent. (He has since been assigné@ké-Cincinnati, with a projected release date ip
August 2013. See Bureau of Prisons Inmate Locator, Register No. 56684-86fljable at
http://www.bop.gov/iloc2/Locatelnmate.jsp (last visited May 10, 2013).) Petitioner alleges| the
Bureau of Prisons is denying him credit on higgimonth sentence for time he spent on conditional
release pending trial and for the time he spent onehatrsst before reporting to prison. He seeks

credit of 223 days toward his sentence. For the reasons set forth below, the Petition is denied.
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BACKGROUND

A five-count Information was filed againBetitioner in this Court on December 28, 201Q.

After his arrest, a Magistrate Judge conducted a Detention Hearing on January 13, 2011 an

authorized Petitioner to be released on a $175,Qfepy bond when PretriSkervices was prepared

to accommodate all the conditions of reledRetitioner posted bond the same day and was relea

to the Compass drug rehabilitation program.atleges the drug rehabilitation program was house¢d

in the annex of the Cuyahoga County jail. Patiér attended the treatment program from Janugry

18, 2011 until he appeared in this Court on February 22, 2011 for a change of plea hearing.

Petitioner claims the time he spent in the drug rehabilitation program should be consi

ereo

“official detention” and credited toward his sentence. He alleges conditions in the drug rehabilifation

program were more restrictive than those to which detainees in the county jail are subjs
Although he was released on bond, he assemgbkaot permitted to leave or move freely aroun
the facility, and was denied recreation privilegesré#sons that if deteoti in the county jail would
be considered “official detention,” then his &nm the jail annex for the drug rehabilitation prograr
also should be considered “official detention” and should be credited toward his federal sentg

Petitioner appeared before this Court fehange of plea heawg on February 22, 2011. He
entered a plea of guilty tBounts One through Five of the Information and was sentenced to th
months imprisonment on June 20, 2011. Petitiovees conditionally released on bond and placg
under house arrest from the date of the charfigdea hearing until he reported to FCI-Elkton of

August 24, 2011.
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Petitioner contends he also should receiveittedard his sentence for the time he spent @

house arrest between February and August 201 Indimtes house arrest restricted his freedom

movement because he was required to wear a GRS & all times and was required to reside with

his sister rather than in his olwome. As a condition of his release, he was required to be superv
constantly by a relative, and could not leave tstesis residence unless he was going to his docto
office, court, Alcoholics Anonymous, or to mdes$ probation officer. He asserts these conditior
severely restricted his liberty and should be considered “official” detention.
STANDARD OF REVIEW

Writs of habeas corpus “may be granted by8hpreme Court, any justice thereof, the distrig
courts and any circuit judge within their respegjrisdictions.” 28 U.S.C. § 2241(a). Section 224
“Iis an affirmative grant of power to federal coudsssue writs of habeas corpus to prisoners bei
held ‘in violation of the Constitution onis or treaties of the United StatesRicev. White, 660 F.3d
242, 249 (6th Cir. 2011) (quoting 28 U.S.Q2&41(c)). Because Petitioner is appeapgryse, the
allegations in his Petition must be construed iridusr, and his pleadings are held to a less stringe
standard than those prepared by coun&éibina v. Thoms, 270 F.3d 292, 295 (6th Cir. 2001).
However, this Court may dismiss the Petitionrat aime, or make any such disposition as law ar
justice require, if it determines the Petition fails to establish adequate grounds forHdlie. v.
Braunskill, 481 U.S. 770, 775 (1987¢e also Allen v. Perini, 424 F.2d 134, 141 (6th Cir. 1970)
(holding district courts have a duty to “screen’ getitions lacking merit on their face under Sectio

2243).
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DiscussioN

Petitioner seeks credit dms federal sentence for time he spent in a drug rehabilitation

v

program prior to trial and for time he spent on haarsest after his conviction but prior to the dats

=

he reported to prison. Once a defendant is sentendederal court, the Attorney General, througl
the Bureau of Prisons (“BOP”), is mnsible for administering the sentenc&ee 18 U.S.C.
8 3621(a). To compute a federal sentence, thelB@Rfirst determine its commencement date. By
statute, a federal sentence commences “on the date the defendant is received in custody gwaiti
transportation to, or arrives voluntarily to comroerservice of sentence at, the official detention
facility at which the sentence is to be served.” 18 U.S.C. § 3585(a). A federal sentence does nc
commence until a prisoner is actually received fatteral custody solely for that purpo$&onzalez
v. Rushing, 2012 WL 2127728 (N.D. Ohio 2012).

The BOP then must apply any jail-time creditvhich the offender may be entitled under 18
U.S.C. § 3585(b), which provides:

A defendant shall be given credit toward $leevice of a term of imprisonment for any
time he has spent in official detention prior to the date the sentence commences --

(1) as a result of the offense for which the sentence was imposed; or

(2) as a result of any other charge foriehhthe defendant was arrested after the
commission of the offense for which the sentence was imposed;

that has not been credited against another sentence.
The issue in this case is whether the tiPeditioner spent in the drug rehabilitation facility
while out on bond, and the time he spent on bond urmiese arrest, qualify as “official detention.”

For the reasons detailed below, they do not.




The Bail Reform Act of 1984, 18 U.S.C. § 314flseq., authorizes federal courts to impos4
presentence restraints on a defendant’s lib&#y18 U.S.C. § 3142(a) (authorizing courts to impos
restraints on the defendant “pending trial”); 18 U.S.C. § 3143(a) (authorizing courts to im
restraints while the defendant “is waiting imposition or execution of sentence”). Therefore, V
Petitioner appeared before this Court at his bondriggdhe Magistrate Judge had the option to ord
his continued detention without bail, or to release him subject to a number of restrictive condi
including residence in a community treatment center, or house arrése 18 U.S.C.
88 3142(c)(1)(B)(i), (x), and (xiv).

The Supreme Court clarified that once a defendant, like Petitioner, is “admitted to bail,
on restrictive conditions,” he is “released” amot officially detained for purposes of 18 U.S.C
8 3538(b).Reno v. Koray, 515 U.S. 50, 51 (1995). The Cowetognized “a defendant ‘released’ tg
a community treatment center could be subjectdrammts which do not materially differ from thoseg
imposed on a ‘detained’ defendant committed to the custody of the Attorney Generald..at.”
62—63. However, the Court determined theresigaificant distinction between defendants release
on bail, and those committed to the custody ofAtierney General because detained defendar
always remain subject to the control of the B@& are subject to the BOP’s disciplinary procedure
summary reassignment to another correctioaallifty, and complete disetion to control many
conditions of confinementld. at 63.

Here, Petitioner was released on bond pendingar@ndition of which required him to take
part in a residential drug rehabilitation program leolis an annex of tHeuyahoga County jail. In
arguing this arrangement should be considerétia detention,” Petitioner focuses on the natur

of his living situation, rather than under whose control he was subject at the time. He mainta
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was in the main part of the jail while he wasngedetained, and merely transferred to the jail ann
when he was released on bond to the treatpegram. But Petitioner’'s reading of “official

detention” ignores the critical distinction betweksfiendants who are “detained” and defendants w

are “released” on bail. Without reservation, the ferare always subject to BOP control. Petitiong

was not under BOP control once he was releaseldail. Restrictive conditions notwithstanding
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Petitioner was not in “official detention” while leas in the Compass treatment program and is rjot

entitled to credit under Section 3585.

Similarly, Petitioner is not entitled to credit tomddnis sentence for the time he spent on hou

arrest after his conviction but prior to reportingpteson. He claims he was not permitted to return

home but rather was compelled to reside with Isiesiand indicates he weequired to wear a GPS

5€

monitor and only permitted to leave the housesfmcific purposes. While release on house arrest

is more restrictive than release without conditions, it is not considered “official detention.” The

meaning of the term “detention,” as used atit®n 3585, excludes pretrial and post-trial releage

subject to house arrest under circumstances wherdefendant is notithin the custody of the

Attorney General or the United States Marsi@dfield v. Ne. Ohio Corr. Ctr., 2007 WL 1974849,

at *3 (N.D. Ohio 2007)Medinav. Clark, 791 F. Supp. 194, 196-97 (W.D. Tenn. 1992). Petitionef

terms of release are not of tlypé usually associated with affal detention, and Petitioner was no

Dlain

in the custody of the Attorney General while Wwas under house arrest. Therefore, the statyte

precludes sentence credits for restrictive release.




CONCLUSION
For the foregoing reasons, the Petition (Dods Denied pursuant to 28 U.S.C. § 2243, and
his Motion for Expedited Consideration (Doc. 4) isnigel as moot. Further, this Court certifies thdt
an appeal from this decision could not be taken in good faBHJ.S.C. § 1915(a)(3).
IT IS SO ORDERED.
s/Jack Zouhary

JACK ZOUHARY
U.S. DISTRICT JUDGE

May 14, 2013




