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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Dawn E. Guba, et. al., : Case No. 3:13 CVv 592
Plaintiff, :
V. : MEMORANDUM OPINION
AND ORDER

Huron County, et al.,

Defendants.

[. Introduction

Plaintiffs Dawn E. Guba (“Plaintiff Gu¥) and Shawn Ward (“Plaintiff Ward”) seek
monetary damages resulting from the alleged improper conduct of Defendants Huron County,
Huron County Department of Job and Family Services (“Huron DJFS”), Huron County Child
Support Enforcement Agency (“Huron CSEA”), Jill Nolan (“Defendant Nolan”), Lenora Minor
(“Defendant Minor”), and Heather Carman (‘leedant Carman”) (Docket No. 13). On May 2,
2013, the parties consented to the jurisdiction of the undersigned Magistrate to adjudicate all
further proceedings in this matter and enter judgment pursuant to 28 U.S.C. § 636(c) and
FED.R.QV.P. 73 (Docket No. 9). Pending is Defendants’ Motion to Dismiss, filed on June 7,
2013 (Docket No. 14), Plaintiffs’ Opposition, filed on July 3, 2013 (Docket No. 20), and
Defendants’ Reply, filed on July 17, 2013 (Docket No. 21). For the reasons that follow,

Defendants’ Motion to Dismiss is granted in its entirety.
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Il. Parties
As outlined in the First Amended Complaint, the parties to this action are as follows.
Plaintiffs Guba and Ward are the divorced biological parents of two minor children now seeking
to enforce a previously established child support order. Defendant Huron County is a unit of
local government established and organized under the laws of the State of Ohio. At all times
relevant to this matter, Huron County employed Child Support Enforcement personnel. Huron
DJFS is the public body responsible for administering child support services for residents of
Huron County, Ohio. Huron CSEA is responsible for administering, establishing, and executing
all child support systems in Huron County, Ohio, including the collection and disbursement of
child support. At all times relevant to the Amended Complaint, Defendants Nolan, Minor, and
Carman served as the Director, Administrator, and legal advisor, respectively, to Huron DJFS.
All employee Defendants are being sued as individuals as well as in their respective official
capacities (Docket No. 13).
[11. Factual Background
This case has a rather lengthy history in the Huron County Court of Common Pleas
(“Huron County Court”), both factually andqaedurally. Plaintiffs Guba and Ward were
married on July 1, 1996, in the City of Norwallkounty of Huron, State of Ohio (Docket No. 13,
1 17). Six years later, in 2002, Plaintiffs élléor divorce in Ingham County, Michigan (Docket
No. 13, 1 18). At that time, the parties mutually entered into child support orders with the
Ingham County Circuit Court (Docket No. 13, 1 19). In 2006, Plaintiff Guba returned to Ohio
(Docket No. 13, 1 20). Sometime thereafter, PiisGuba and Ward attempted to transfer and

register the Ingham County child support order in Huron County, Ohio (Docket No. 13, T 21).



On May 2, 2006, the Huron County Court entered an order directing that all child support
obligations between Plaintiffs Guba and Whedtransferred to Huron County for collection,
distribution, and enforcement (Docket No. 13, 11 23-24). On October 16, 2006, due to a recent
change in his employment status, Plaintiff Ward requested and was granted a downward
modification of his child support obligation as originally established in the May 2, 2006, order
(Docket No. 20, p. 8 of 28).

It appears from the facts presented that child support collection and disbursement
between Plaintiffs thereafter resumed and continued without issue until 2008 (Docket No. 13).
At some point in 2008, it was discovered that Plaintiffs’ May 2, 2006, order had been improperly
filed (Docket No. 13, 1 28). In an effort to correct this error, Defendant Carman filed a Petition
for Registration of Modification and Continuigkclusive Jurisdiction of Foreign Support Order
in the Huron County Court on October 22, 2008 (Docket No. 20, Attachment 6, p. 2 of 3). Three
weeks later, on November 18, 2008, Defendant Carman filed a Motion to Vacate the May 2006
child support order (Docket No. 13, 1 29). The next day, November 19, 2008, Defendant Carman
filed a Motion to Modify a Registered Foreign Support Order (Docket No. 20, Attachment 6, p. 2
of 3). These motions were denied and dismissed by the Huron County Court on May 7, 2009
(Docket No. 20, Attachment 6).

Defendant Carman again attempted to register Plaintiffs’ foreign child support order via a
Motion to Modify filed on June 10, 2009 (Docket No. 20, Attachment 7). The Huron County

Court dismissed this motion without prejudice on September 28, 2009, citing a failure to comply



with R.C. § 3115.48(A)(2)(Docket No. 20, Attachment 8). Plaintiffs allege that all attempts
made by Defendant Carman to register and/or modify the 2006 child support order were done
without notice to either Plaintiff (Docket No. 13, {1 40, 46). Furthermore, Plaintiffs allege that
all child support payments to Plaintiff Guba ceased some time in 2009, despite the fact that
Plaintiff Ward continued to pay into the Huron CSEA account (Docket No. 13, 50).

On March 23, 2012, at the request of Huron DJFS and CSEA, Plaintiffs Guba and Ward
signed a Waiver of Service of Petition for Registration of Foreign Support Order (Docket No. 20,
Attachment 11). Through this order, Plaintiéfigreed to voluntarily and knowingly waive service
of process for a Petition for Registration, Controlling Order and Continuing Exclusive
Jurisdiction (Docket No. 20, Attachment 11, p. SafPlaintiffs also voluntarily and knowingly
agreed to waive any and all errors as a result of the improperly filed May 2, 2006, child support
order (Docket No. 20, Attachment 11, p. 3 of 5). In conjunction with this waiver, on April 5,
2012, Plaintiffs each signed an affidavit which read, in part:

| understand that by signing this affidavigm hereby consenting to Huron County,

Ohio registering the child support order enforcement and modification purposes,

registering the order to be a controlling order of this state and giving this state

continuing, exclusive jurisdiction over the child support order and completing the

waiver of arrears process of my child support case.

(Docket No. 20, Attachments 9 and 10).

1 R.C. § 3115.48(A)(2) states: The child, or a parhpus an individual, is subject to the personal
jurisdiction of the tribunal of this state and alltbé parties who are individuals have filed written
consents in the issuing tribunal for a tribunal of this state to modify the support order and assume
continuing, exclusive jurisdiction over the order. Howevfethe issuing state is a foreign jurisdiction that
has not enacted a law or established procedutesantially similar to the procedures under sections
3115.01 to 3115.09 of the Revised Code, the conseninatieerequired of an individual residing in this
state is not required for the tribunal to assume jurisdiction to modify the child support order.

2 At some point, it appears that Plaintiff Wdrecame unable to submit his payments to Huron
CSEA for distribution.



As a result of the waiver and affidavit, Defendant Carman again filed a petition to
register Plaintiffs’ foreign support order on April 19, 2012 (Docket No. 13, 1 57). This petition
was denied on June 4, 2012, for failure to comply with R.C. § 3115.39{Al@ket No. 20,
Attachment 12). Defendant Carman was given thirty days to correct the error (Docket No. 20,
Attachment 12). On July 30, 2012, the Huron County Court dismissed the petition (Docket No.
20, Attachment 17, p. 3 of 4).

On August 20, 2012, Huron CSEA sent notice to Ingham County that the Ohio courts had
dismissed all actions and closed Plaintiffs’ child support case and requested that Ingham County
resume enforcement of Plaintiffs’ case (Docket No. 20, Attachment 13). On August 23, 2012, the
Ingham County Friend of Court notified Huron CSHE®t it had closed Plaintiffs’ child support
case in 2007 (Docket No. 20, Attachment 14). On February 11, 2013, Plaintiff Guba requested a
hearing before the Ohio Department of Job and Family Services (“ODJFS”) (Docket No. 20,
Attachment 16). During this hearing, Huron CSEA agreed that, within the next thirty days, it
would obtain a copy of Plaintiffs’ original child support order from Ingham County and file a
Foreign Support Order (Docket No. 20, AttachmEst. On June 4, 2013, Defendant Carman did
indeed attempt to register Plaintiffs’ fogei support order for enforcement, modification, and
continuing exclusive jurisdiction in the Huron County Court (Docket No. 20, Attachment 17). As

of the date of this opinion, Defendant Carman’s motion is still pending.

V. Procedural History

®R.C. § 3115.39(A)(2) states: A support order or income withholding order of another state may
be registered in this state by sending all offtlewing documents and information to the appropriate
tribunal of this state: (2) Two copies, including one certified copy, of all orders to be registered, including
modification of an order.



On March 19, 2013, Plaintiffs Guba and Ward filed a Complaint against all Defendants
in the United States District Court, Northern District of Ohio, Western Division (Docket No. 1).
On May 20, 2013, Plaintiffs filed an updated Amended Complaint (Docket No. 13). In this
Amended Complaint, Plaintiffs allege multiple violations, both federal and state, against all
Defendants, including: (1) violations of 42 UCS§ 1983 for deprivation of constitutional rights,
failure to train, punitive damages, and an unconstitutional taking; (2) violation of the Fourteenth
Amendment’s right to Due Process; (3) negligence; (4) conversion; (5) equitable restitution; (6)
breach of fiduciary duty; and (7) intentionafliction of emotional distress (Docket No. 13). On
June 7, 2013, Defendants filed a Motion to Dismiss seeking dismissal of all claims, which is
currently pending before this Court (Docket No. 14). Plaintiffs filed their Opposition on July 3,
2013 (Docket No. 20). Defendants submitted a Reply on July 17, 2013 (Docket No. 21).

V. Motion to Dismiss Standard

Dismissal under &D. R.Civ. P. 12(b)(6) is proper if a complaint fails to state a claim
upon which relief may be granted. To survive a motion to dismiss, a complaint must provide fair
notice of the claim and the grounds upon which it ré&s#.Atl. Corp. v. Twomb|y550 U.S.
544, 555 (2007)djting Conley v. Gibsar355 U.S. 41, 47 (1957)). The complaint must also set
forth sufficient factual allegations suggesting that a plaintiff is entitled to rili€fhis requires
“more than labels and conclusiontd” Mere “formulaic recitation of the elements of a cause of
action will not do.”Id.

A court “must construe the complaint in the light most favorable to the nonmoving party,
accept the well-pled factual allegations as true, and determine when the moving party is entitled

to judgment as a matter of lawCommercial Money Citr., Inc. v. lllinois Union Ins. C508



F.3d 327, 336 (6th Cir. 2007). A court “need not accept as true legal conclusions or unwarranted
factual inferences.JPMorgan Chase Bank, N.A. v. Windg&t0 F.3d 577, 581-82 (6th Cir.
2007). The defendant bears the burden of demomgjrttat a plaintiff has failed to state a claim
for relief. Directv, Inc. v. Trees87 F.3d 471, 476 (6th Cir. 2007).
V1. Discussion

In their Motion to Dismiss, Defendants argue: (1) Plaintiffs’ claims are barred by the
applicable statute of limitations; (2) they are entitled to both qualified immunity and immunity
under Ohio state law; (3) Plaintiffs do not havaratividualized right to file suit under Title V-
D in an action under 42 U.S.C. § 1983; (4) Plaintiffs’ claims are barred by the Rooker-Feldman
Doctrine; and (5) Plaintiffs’ claims fail to seaa claim upon which relief can be granted (Docket
No. 14). Upon review of the pleadings, this Cdumts that Plaintiffs’ claims are indeed barred
by the applicable statute of limitations. In the alternative, Defendants are entitled to immunity for
all claims.
A. Statute of Limitations

Before reaching the merits of this case, the Court must first determine whether Plaintiffs’
claims are timely filed. According to Defendar®aintiffs’ claims are time-barred under R.C. §
2744, which allows a plaintiff only two years from the date a cause of action accrues to file suit
against any political subdivision. Defendants artipae all of Plaintiffs’ current claims stem
from the improper filing of the May 2, 2006, child support order, which was filed in the Huron
County Court under case number DRG 2006 0278 (Docket No. 14, pp. 4-5 of 22). Therefore, by
Defendants’ calculation, the time for Plaintiffs to file suit in this Court began to run the day the

Huron County Court entered its last order in case number DRG 2006 0278: September 28, 2009



(Docket No. 14, pp. 4-5 of 22). Plaintiffs digae, alleging that the two-year statute of
limitations has not yet begin to run for purposé®laintiffs’ claims now before this Court
(Docket No. 20, pp. 16-18 of 28). According to BRtdfs, any statute of limitations discussion
should proceed using the “continuing violations daetf’ given the fact that Plaintiffs are still
not receiving child support services through Huron CSEA (Docket No. 20, pp. 16-18 of 28). The
Magistrate disagrees.

Under R.C. § 2744.04,

An action against a political subdivisionrexover damages for injury, death, or loss

to person or property allegedly caused by act or omission in connection with a

governmental or proprietary function, whet brought as an original action, cross-

claim, counterclaim, third-party clainoy claim for subrogation, shall be brought

within two yearsafter the cause of action accrues, or within any applicable shorter

period of time for bringing the action provided by the Revised Code.
(emphasis added). Generally, “a cause of action accrues for limitations purposes at the time the
wrongful act is committed.Janosek v. City of Clevelan?l012 U.S. Dist. LEXIS 105523 (N.D.
Ohio 2012) €iting O'Stricker v. Jim Walter Corp4 Ohio St.3d 84 (Ohio 1983)).

Here, the “wrongful act” occurred the very first month Plaintiff Ward could not submit
and Plaintiff Guba did not receive a chddpport payment through Huron CSEA, which
Plaintiffs admit occurred some time in 2009 (Docket No. 13, 1 50). While it stands to reason that
this occurred on September 28, 2009, when the Huron County Court dismissed all matters
relating to case number DRG 2006 0278, such specificity is impossible to determine from the
pleadings alone. However, based on Plaintiffs’ admission that child support collection and
distribution ceased some time in 2009, this Court is able to determine that the statute of

limitations began to run, at the very latest, on December 31, 2009. Regardless of which date is

used, it is clear that Plaintiffs’ current suit should have been filed in this Court no later than some



time in 2011. Plaintiffs failed to file a claim until March 19, 2013, some fifteen months after this
deadline (Docket No. 1).

Furthermore, this Court also takes note of Plaintiffs’ admission that, after the September
2009 order was issued, they “continuously called [Defendants] to inquire as to the status of the
child support order” (Docket No. 13, 1 46). This suggests further knowledge by Plaintiffs of an
issue with the May 2006 child support order as early as 2009. Plaintiffs offer no explanation for
their failure to abide by R.C. § 2744.04 and file their claim within the requisite time period.

Plaintiffs also argue in their Opposition thlaé two-year statute of limitations does not
apply to violations of the Constitution or stts of the United States (Docket No. 20, pp. 16-18
of 28). According to Plaintiffs, since their claims involve a violation of civil rights, R.C. 8
2744.04 does not apply (Docket No. 20, p. 18 of 28). Plaintiffs’ argument is without merit for
two reasons.

First, not all of Plaintiffs’ claims allege a violation of constitutional rights. Specifically,
counts six through ten allege violations of state law (Docket No. 13). These claims are clearly
susceptible to the limitations stated in R.C. § 2744.04. Second, the Sixth Circuit has long
followed the approach set forth by the United States Supreme Court when analyzing the
relationship between claims brought under federal law and a state’s statute of limitation.
According to the Circuit:

The Supreme Court has held that § 1983 clairadest characterized as tort actions

for recovery of damages for personal injand that federal courts must borrow the

statute of limitations governing personal injury actions from the state where the

§ 1983 action was brought. If a state has more than one statute of limitations for

personal injuries, the state’s residual or general statute of limitations governing

personal injury actions is applied to all § 1983 actions brought in that state. This
Court has held that a two-year statutkroitations applies to § 1983 claims in Ohio.



On the other hand, as the Supreme Court recently made clear, federal law determines
when the statute of limitations for a civil rights action begins to run. Under those
principles, it is the standard rule that adroccurs when the plaintiff has complete

and present cause of action.igbccurs when the plaintiff can file suit and obtain
relief.

This Court has previously stated that urféderal law, as developed in this Circuit,

the statute of limitations period begingtm when the plaintiff knows or has reason

to know that the act providing the basis for his or her injury has occurred. Stated
differently, in determining when the causfeaction accrues in § 1983 cases, we look

to the event that should have alerted yipéctal lay person to protect his or her rights.
We must therefore look at when the harm in question occurred, guided by the
principle that a plaintiff has reason kaow of his injurywhen he should have
discovered it through the exercise of reasonable diligence.

Cooey v. Strickland479 F.3d 412, 416 (6th Cir. 2007) (internal citations omitted). A defendant
bears the burden of demonstrating that the statyriod has run prior to a plaintiff filing his or
her claim.ld. Again, Plaintiffs’ cause of action accrued the very first month Plaintiff Ward could
not make and Plaintiff Guba did not receive adchupport payment. At the very latest, given
Plaintiffs’ admission, this occurred on December 31, 2009. Plaintiffs’ failure to file a claim in
this Court until March 2013 renders Plaintiffs’ federal claims time-barred.

Finally, a note regarding Plaintiffs’ “contimg violations” theory. Plaintiffs rely on a
1992 case from the Sixth Circudaithcock v. Frank958 F.3d 671 (6th Cir. 1992), which
explains the doctrine as follows:

The continuing violation theory, first arti@aied by the Supreme Court . . . held that

discriminatory incidents which occur beyond the limitations period are actionable

where such a plaintiff . . . challenges not just one incident of [unlawful]

conduct . . . but an unlawful practice that continues into the limitations period, [in

such cases]| the complaint is timely when ifilssd within [thirty] days of the last

asserted occurrence of that practice. Thus, where there is an ongoing, continuous

series of discriminatory acts, they maydballenged in their entirety as long as one

of those discriminatory acts falls within the limitations period.

This circuit has held that we must view continuous violations as falling into two
categories of narrowly limited exceptions te tisual rule that statutes of limitations

10



are triggered at the time the alleged discriminatory act occurred.

The first category of continuing violations arise where there is some evidence of

presentdiscriminatory activity giving rise ta claim of a continuing violation; that

is, where an employer continues presetttlynpose disparate work assignments or

pay rates between similarly situated groups The second category of continuing

violations arise where there has occdrmdongstanding and demonstrable policy of

discrimination. Unrelated incidents okdrimination will not suffice to invoke this

exception; rather there must be ataanng over-arching policy of discrimination.

958 F.2d at 677-78 (emphasis in original) (internal citations omitted). Plaintiffs also assert that
this doctrine has been applied in the civil rights conteaé Belcher v. Ohio Dep’t of Human

Servs, 48 F.Supp.2d 729, 736 (S.D. Ohio 1999) (applying the continuing violations doctrine to a
case of alleged racial discrimination).

Plaintiffs offer little support for their position beyond sources of what is now
guestionable legal authority. They allege that they have been subject to a continuing violation in
two ways: (1) Plaintiff Ward’s inability to pay into the child support system; and (2) Plaintiff
Guba'’s failure to receive child support payments (Docket No. 20, p. 17 of 28). Plaintiié$ do
allege, as the plain language of the doctrine seemingly requiredisanyninatoryactivity or a
demonstrabl@olicy of discrimination (Docket No. 20, pp. 16-18 of 28). Even if this doctrine
were applicable to the case at hand, as will be discussed more fully in Section (Biftxa),
Plaintiffs cannot maintaiany claim for a violation of their civil rights, as the violation they
allege, failure to collect and distribute child support, is not, in fact, tied to a right protected by
the Constitution or any statute of the United States.

Additionally, the Court takes note of the fact that Plaintiffs’ cited authority is more than

ten years old (Docket No. 20, p. 17 of 28). This is likely because more recent Sixth Circuit

precedent has held that the continuing violations doctrine

11



applies only to violations that are paft'a longstanding and demonstrable policy’

of illegality. Sharpe v. Curetqr819 F.3d 259, 268 (6th Cir. 2003). The policy must

extend beyond the plaintiff who asserts the doctrine; to establish a continuing

violation, the plaintiff ‘must demonstrate something more than the existence of

discriminatory treatment in his caséd. (quoting Haithcock958 F.2d at 679).

Rather, ‘[tjhe preponderance of evidence must establish that some form of

intentional discrimination against [elpssof which plaintiffwas a member was the

company’s standard operating procedustarpe 319 F.3d at 269(oting EEOC

v. Penton Indus. Publ’'g Co851 F.2d 835, 838 (6th Cir. 1988)) (emphasis added).
Abuobeid v. Hargu2010 U.S. Dist. LEXIS 43093, *14-15 (6th Cir. 201@U¢ting Cherry v.

City of Bowling Green, Ky347 F.App’'x 214, 216-17 (6th Cir. 2009)). In contrast to what is
required to invoke this doctrine, Plaintiffs have only alleged injury that is personal to them,
having nothing to do with their membership in any particular class or discriminatory treatment
based on such a membership. Plaintiffs’ ganitig violations argument is without merit.

Given the statutory requirements of R.C. § 2744.04 and the relationship between that
provision and claims filed under 42 U.S.C. § 1983, @usirt finds that Plaintiffs failed to file all
present claims within the required two-year period. As such, all claims are now time-barred and
are dismissed.

B. I mmunity

In the alternative, even if Plaintiffs’ claims were not time-barred, they must fail under the
doctrines of both qualified and statutory imritynThe type of immunity awarded depends on
the type of claim alleged. Qualified immunity applies to only those claims asserted under federal
law. Statutory immunity applies to claims fileinder Ohio state law. Given Plaintiffs’ mixture
of federal and state claims, each type of immunity will be analyzed in turn.

1 Qualified Immunity

Plaintiffs seek to hold Defendants liable federal civil rights violations, including: (1)

12



deprivation of constitutional rights with regard to the collection, disbursement, and enforcement
of child support; (2) deprivation of Plaintiffs’ right to Due Process under the Fourteenth
Amendment; and (3) a failure to train and supervise employees (Docket No. 13). In their
defense, Defendants assert qualified immunity (Docket No. 14, pp. 5-6 of 22).

This Court has time and again iterated the standard for qualified immunity, which can be
summarized as follows:

Qualified immunity protects governmeritioials performing discretionary functions

from civil liability under federal laws unless their conduct violates ‘clearly

established statutory or constitutiongjhis of which a reasonable person would

have known.'Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). Like absolute

immunity, qualified immunity ‘is aimmunity from suitather than a mere defense

to liability . . . [and] is #ectively lost if a case is erroneously permitted to go to

trial.” Mitchell v. Forsyth 472 U.S. 511, 526 (1985) (emphasis in original). Thus,

unless the plaintiff's allegations state awlaif violation of clearly established law,

a defendant pleading qualified immunity is entitled to dismissal before the

commencement of discoveryl.

Quialified immunity provides a broad range of protection, as it protects ‘all but the

plainly incompetent or those who knowingly violate the |avalley v. Briggs475

U.S. 335, 341 (1986). ‘Officials emnot liable for bad guesses in gray areas; they are

liable for transgressing bright linedfaciariello v. Sumner973 F.2d 295, 298 (4th

Cir. 1992).

Turner v. City of Toledd2009 U.S. Dist. LEXIS 102473, *3-4 (N.D. Ohio 2009).

Once a defendant asserts qualified immunity, the burden shifts to the plaintiff to satisfy
two basic questions: “(1) taken in the light most favorable to the party asserting the injury, do the
facts alleged show that the officer’'s conduct violated a constitutional right, and (2) if a violation
could be made out on a favorable viewtw# parties’ submission, was the right clearly
established at the time of the injuryay v. Hamilton County2011 U.S. Dist. LEXIS 136275,

*9 (S.D. Ohio 2011)citing Saucier v. Katzc33 U.S. 194, 201 (2001)). The court may, in its

discretion, address these questions in any oR#&rson v. Callaharb55 U.S. 223, 236-37

13



(2009). A plaintiff bears the burden of shogithat a right is “clearly established/ay, 2011
U.S. Dist. LEXIS 136275 at *1Qiting Everson v. Lej$56 F.3d 484, 494 (6th Cir. 2009)). A
defendant bears the burden of showing that the “challenged actions were objectively reasonable
in light of the law existing at the timeld.
a. Clearly Established Rights
1 Failureto Provide Child Support Services (Countsl, I, 111, V)
Although set forth as four individual ctas for violations under 42 U.S.C. § 1983,
Plaintiffs’ basic complaint against all Defendants is Defendants’ denial of and interference with
Plaintiffs’ right to child support services (Docket No. 13). In its 1997 Bésssing v. Freestone
520 U.S. 329 (1997), the United States Supreme Court stated its position that, “[ijn order to seek
redress through 8 1983 . . . a plaintiff massert the violation of a federaiht, not merely a
violation of federalaw.” 520 U.S. at 340 (emphasis in original). Using this ruling as a guideline,
the Sixth Circuit has set forth the following requirements necessary to determine whether a
statutory provision gives rise to a federal right:
Under 42 U.S.C. § 1983, an individual may bring a private right of action against
anyone, who, under color of state law, degs a person of rights, privileges, or
immunities secured by the Constitution or conferred by federal statutes. When
determining whether a statutory provision givise to a federal right, we must ask
(1) whether the plaintiff is an intended beneficiary of the statute, (2) whether the
plaintiff's asserted interests are so vague and amorphous as to be beyond the
competency of the judiciary to enforce them, and (3) whether the statute imposes a
binding obligation on the State.
Clark v. Portage County281 F.3d 602, 603 (6th Cir. 2002). The Sixth Circuit has also set forth
a determination as to whether Title IV-D of the Social Security Act (“Title IV-D”), which

governs child support collection and enforcement, provides a federally enfoneghblender

42 U.S.C. §1983:

14



In Blessing v. Freestonthe Supreme Court considetld extent to which Title IV-

D gives rise to an individliaight of enforcement. IBlessing the Plaintiffs alleged

that the Arizona child support enforcement agency failed to take adequate steps to

obtain child support payments from non-aasal fathers. Their specific allegation

complained not that the agency viedta specific right, but that it did not
substantially comply with Title IV-D. FRiding that the Title IV-D substantial
compliance requirements were not intended to benefit individual children and
custodial parents, the Supreme Court tiedéd the substantial compliance provision

did not confer a federal right. The Courgwever, did not foreclose the possibility

that some provisions of Title IV-D givese to individual rights, but emphasized that

plaintiffs must be able to identify with particularity the rights they claimed.
|d. at 603-04.

In Clark, much as is the case here, a plaintiff mother brought a class action lawsuit
against the county and agency officials under 42 U.S.C. § 1983 alleging failure by the defendants
to collect her child support paymenid. at 603. The Court noted that “as the Supreme Court
made clear iBlessing the simple lack of effectiveness by a state in enforcing support
obligations does not alone give rise to an individual right.at 605. The Court found that the
plaintiff did not have any individual right under Title IV-D by which to maintain a claim under
42 U.S.C. § 1983d.

Similarly, Plaintiffs here do not now haee“clearly established right” through which
they can maintain their claims for failure to provide child support services under 42 U.S.C. §
1983. Without this “clearly established right,” Defendants are entitled to qualified immunity and

Plaintiffs’ claims relative to the provision of child support services (specifically Counts I, II, IlI,

and V) are dismisset.

“ It is important to note here that, without a clearly established right at the time of the alleged
injury, it is unnecessary to determine whether Defendants violated that right.

15



2. Substantive Due Process (Count 1V)

In Count IV of their Amended Complaint, Plaintiffs allege a general due process
violation (Docket No. 13, 1 86-91). The Due Process Clause of the Fourteenth Amendment
provides that no state shall “deprive any persadife&fliberty, or property, without due process
of law . . . .” While not explicitly noted in the Amendment itself, courts have interpreted this
constitutional provision as bestowing bgitoceduralandsubstantivelue process rightSee
Braun v. City of Ann Arbor Charter Twh19 F.3d 564, 572-74 (6th Cir. 2008). Violations of
substantive due process are divided into two categories: (1) deprivation of a particular
constitutional guarantee; and (2) actions that “government officials may not take no matter what
procedural protections accompany them,” commonly known as actions that “shock the
conscience.Braley v. City of Pontiac906 F.2d 220, 224 (6th Cir. 1990).

Here, Plaintiffs allege that “the outrightrdal of child support services employed by all
defendants . . . violates the concept of fundaaidairness and instead, place[s] the behavior of
the governmental agency individuals firmly into the realm of unconstitutionally outrageous
governmental conduct” (Docket No. 13, 1 89). It appears from the pleadings that Plaintiffs allege
a violation of their right to the collection,ddribution, and enforcement of child support and/or
child support services (Docket No. 13). There is no such right stated in the Constitution or in the
statutes of the United States.

Furthermore, although it seems to be taking an inordinate amount of time to simply

correct a child order, Plaintiffs have not pled any facts that suggest that Defendants’ actions are

®> Again, without a clearly established right at the time of the alleged injury, it is unnecessary to
determine whether Defendants violated that right.
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SO egregious as to “shock the consciencefadn, by Plaintiffs’ own account, Defendants have
been consistently, although unsuccessfully, trymgectify the problem. Therefore, Defendants
are entitled to qualified immunity on Plaintiffs’ substantive due process claim. As such, the
claim is dismissed.

2. | mmunity under R.C. § 2744

Plaintiffs also allege five state law clairagainst all Defendants: (1) negligence; (2)
conversion; (3) equitable restitution; (4) breach of fiduciary duty; and (5) intentional infliction of
emotional distress (Docket No. 13). In their Motion to Dismiss, Defendants argue that they are
entitled to statutory immunity under R.C2%44.03 (Docket No. 14, pp. 7-12 of 22). Plaintiffs
disagree (Docket No. 20, pp. 21-23 of 28).

At the outset, it is important to understand that a statutory immunity analysis in this case
is a two-fold inquiry. In what must be two separate analyses, this Court must first determine
whether the Defendant political subdivisionamely Huron County, Huron DJFS, and Huron
CSEA, have immunity, and then subsequently determine if the individual employees of these
political subdivisions, Defendants Nolan, Minor, and Carman, also have such immunity.

a. Palitical Subdivision Immunity Under R.C. § 2744.03(A)

Ohio Revised Code § 2744, commonly known as the Political Subdivision Tort Liability
Act, “sets forth a three-tiered analysis for determining whether a political subdivision is immune
from liability. “First, R.C. 2744.02(A) sets forth the general rule of immunity, that political
subdivisions are not liable in damages for the personal injuries or death of a p€egenV.

City of Cleveland83 Ohio St. 3d 24, 28 (Ohio 1998). Specifically, under R.C. 8§ 2744.02(A)(1),

the functions of political subdivisions are. classified as governmental functions
and proprietary functions. Except as provided in division (B) of this section, a
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political subdivision is not liable in damages in a civil action for injury, death, or loss

to person or property allegedly caused by any act or omission of the political

subdivision or an employee of the political subdivision in connection with a

governmental or proprietary function.
To determine whether the collection and distribution of child support is a “governmental or
proprietary function,” this Court looks to R.C. § 3125.11, which states:

a child support enforcement agency foloarty is the local Title IV-D agency for

the county and shall operate a program for support enforcement in the county that

complies with Title IV-D ofthe Social Security Act, as amended, any rules adopted

pursuant to that title, and state law. Each child support enforcement agency shall be

... responsible in the county it servesthe enforcement of support orders and shall

perform all administrative duties related to the enforcement of any support order.
Therefore, it stands without question that administering child support is a function of a political
subdivision. As such, Defendant political subdivisions are presumptively entitled to immunity.

Having established this immunity, it is necessary to determine whether any of the
exceptiongo immunity, listed in R.C. § 2744.02(B), appBee Cater83 Ohio St.3d at 28.
These exceptions include: (1) injuries caused by the negligent operation of a motor vehicle; (2)
injuries caused by the negligent performance mfoprietary function; (3) injuries caused by the
failure to keep roads, highways and streets open, in repair, and free from nuisance; (4) injuries
caused by negligence on the grounds of a building used for governmental purposes; or (5)
injuries for which liability is expressly imposed by the Revised Code. R.C. § 2744.02(B)(1)-(5).

Based on the facts at hand, the only potentially applicable exception to immunity is (b),
the negligent performance of a proprietary function. Plaintiffs allege that the Defendant political
subdivisions are liable for the gross mismanagement by their employees of Plaintiffs’ child

support file (Docket No. 13, 11 96-106). As such, it is necessary to determine whether any of the

defenseso liability listed under R.C. § 2744.03(A) apply.
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In relevant part, a political subdivision may still remain immune from civil liability if:

(1) the employee involved was engaged in the performance of a judicial, quasi-
judicial, prosecutorial, legislative, or quasi-legislative function

(2) the conduct of the employee involvedheaatthan negligentonduct, that gave
rise to the claim of liability was required by law or authorized by law, or if the
conduct of the employee involved that gave rise to the claim of liability was

necessary or essential to the exeraggowers of the political subdivision or
employee

(3) if the action or failure tact by the employee involved that gave rise to the claim
of liability was within the discretion dhe employee with respect to policy-making,
or enforcement powers by virtue of teties and responsibilities of the office or
position of the employee

R.C. § 2744.03(A)(1)-(3).

Here, Defendant political subdivisions have immunity given their performance of both
quasi-judicial and prosecutorial functiotnder R.C. 88 3115.39(A) and 3115.48(A), only a
tribunal of this state may register or modifgspectively, a child support order. As Plaintiffs
admit both in their Amended Complaint and Opposition, Defendant Carman made numerous
attempts, on behalf of Huron CSEA, to both reggisind modify Plaintiffs’ improperly filed May
2, 2006, child support order (Docket Nos. 13, 20). To do so, she necessarily had to appear before
a tribunal of the State of Ohio, namely the éluCounty Court. As such, Defendant Carman was

engaged in the performance of a prosecutorial function.

Additionally, the Defendant political subdivisions retain immunity under R.C. 88
2744.03(A)(2) and (3). Defendant Carman served as the legal advisor to Huron CSEA (Docket
No. 13, 1 12). Her actions, specifically filing motions to register and modify Plaintiffs’ child

support order, were necessary and essential to Huron CSEA’s exercise of powers and within her
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discretion as the legal advisor in an effort to correct any errors that had been made.

Therefore, the Court grants Defendpatitical subdivisions, namely Huron County,
Huron DJFS, and Huron CSEA, immunity under R.C. § 2744. As such, all state law claims

against these Defendants are dismissed.
b. Employee Immunity Under § 2744

Defendants Nolan, Minor, and Carman are bsmgd both in their official and individual
capacities (Docket No. 13). With regard to employee immunity under state law, the Sixth Circuit

has recognized that

Ohio’s immunity statute draws no distinction between suits against an individual
government employee in his official agposed to his personal capacity. An action
against an officer in his official capacig/simply another way of pleading an action
against the governmental entity itself. If official-capacity claims are nothing more
than claims against the county, then it would be appropriate to dismiss the official
capacity claims against the employee defendants if such claims have been dismissed
against the county.

Chesher v. Neyed77 F.3d 784, 797 (6th Cir. 200€jt(ng Norwell v. City of Cincinnatil33

Ohio App.3d 790 (Ohio Ct. App. 1990)).

As stated above, Plaintiffs’ state law ot against all Defendant political subdivisions
have been dismissed. Therefore, all that remains is Defendants Nolan, Minor, and Carman’s
potentialindividual liability for state law claims. Whether a defendant is liable as an individual
turns on the availability of statutory immunity as defined in R.C. § 2744.03(/é&) Chesher

477 F.3d at 797.

A state employee is immune from liability for all acts done in connection with a

governmental or proprietary function unless:tfe acts or omissions were manifestly outside
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the scope of employment or official responsibilities; (b) the acts or omissions were made with
malicious purpose, in bad faith, or in a wanton reckless manner; or (c) a section of the Ohio
Revised Code imposes liability. R.C. § 2744.03(A)(6)(a)-(c). As Plaintiffs have already admitted
that Defendants Nolan, Minor, and Carman were acting within the scope of their employment at
all times relevant to the Amended Complaint (Docket No. 13, § 97), only exception (b) is

potentially relevant to the case at hand.
1. Malicious purpose, bad faith, or wanton reckless manner

For purposes of this section, “maliciousness” is defined as “indulging or exercising
malice; harboring ill-will or enmity.Pearl v. City of Wyoming2013 Ohio App.LEXIS 2783, *4
(2013) (internal citations omitted). It can alsodadined as “the willful and intentional design to
do injury, or the intention or desire to harm another, usually seriously, through conduct which is
unlawful or unjustified.d. (internal citations omitted). “Bad faith” indicates “a dishonest
purpose, moral obliquity, conscious wrongdoing, breach of a known duty through some ulterior
motive or ill will partaking of the nature of fraudd. at *4-5. It also includes the “actual intent
to mislead or deceive anotheld. “Wanton” is conduct that “manifests a disposition to
perversity, and it must be under such surrounding circumstances and existing conditions that the
party doing the act or failing to act mustdmnscious, from his knowledge of such surrounding
circumstances and existing conditions, that his conduct will in all common probability result in
injury.” Id. at *5 (internal citations omitted). Finally, one acts in a “reckless” manner if he “does
an act or intentionally fails to do an act which it is his duty to ib.This individual must
know, or have reason to know, facts that woushtl a reasonable man to realize, not only that

his conduct creates an unreasonable risk of harm to another, but also that such risk is
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substantially greater than that which is necessary to make his conduct negdlidyexit*s-6.

Here, construing the facts as set forth in the Amended Complaint as true, Plaintiffs claim
that Defendants Nolan, Minor, and Carman: (1) grossly mismanaged Plaintiffs’ child support
file; (2) wrongfully exercised dominion over Plaintiffs’ personal property, namely the funds
collected by and through the court for child support; (3) wrongfully took and held money
identified as belonging, in good conscience, to Plaintiffs; (4) failed to abide by their affirmative
duty to hold in constructive trust all funds collected to be paid pursuant to Plaintiffs’ child
support order; and (5) as a result of these infractions, engaged in conduct that was intentional,
extreme, outrageous, and of such a character as not to be tolerated by a civilized society (Docket
No. 13, 11 96-133). These claims focus on Defendant Carman’s multiple attempts to register and

modify Plaintiffs’ foreign support order (Docket No. 13).

While Plaintiffs undoubtedly take issue with the outcome and current status of the state
court proceedings, their claims do not rise to the level necessary to remove immunity. No where
in the Amended Complaint do Plaintiffs claim that Defendants’ behavior is done with malice, in
bad faith, or in a wanton reckless manner (Dodl@t13). Even assuming Plaintiffs received no
prior notification of Defendant Carman’s multiple attempts to register and modify the May 2,
2006, child support order, the facts as presented seem only to indicate Defendant Carman’s
desire to rectify an ongoing problem using the only method available to her at the time and under
the circumstances. Therefore, the Court grants Defendants Nolan, Minor, and Carman’s request
for immunity under R.C. 8 2744.03 for claims filed against them in their individual capacity. As

such, all state claims against these Defendants are dismissed.

C. Procedural Due Process
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Finally, Plaintiffs set forth a procedural dpecess claim, alleging that they were never
made aware of Defendant Carman’s multiple attempts to register and/or modify the May 2, 2006,
child support order (Docket No. 13, 1 31, 32, 40, 46). With regard to procedural due process,

the Sixth Circuit held that

To determine whether a due process violation has occurred, the court must first
decide whether plaintiffs had a property right that entitled them to procedural
protections. Once a property right is established, the process that is due is then
determined. The procedural inquiry requires a three-pronged analysis. The court
must determine: (1) the private interésat will be affected by the governmental
action; (2) the risk of an erroneous deptign of such interest through the procedure
used along with the probable value, if any, of requiring additional or substitute
procedures; and (3) the governmentalreseinvolved, includig the burdens that

the additional or substitute procedures would create.

Hughlett v. Romer-SenskdQ7 F.3d 557, 566-67 (6th Cir. 2006). To have a property interest in a
particular benefit, one must have a “legitimate claim of entitlement to the berkfat’567

(quoting Bd. of Regents of State Colleges v. Rd8 U.S. 564, 577 (1972)). This entitlement
must be grounded in some statute, rule, or pokicighlett 497 F.3d at 567. Here, the alleged
procedural due process violation is focusedPtaintiffs’ right to notice of registration or

modification of a child support order.

Revised Code § 3115.55(B) states tmag action brought under R.C. 88 3115.43 and
3115.44 to register a child support order, any action brought under R.C. § 3115.46 to register an
order for modification “shall be governed by the Rules of Civil Procedure.” Additionally, under
R.C. 8 3115.55(C), “[ijn any proceeding in whitte plaintiff seeks to invoke the continuing
jurisdiction of a responding tribunal of this state in order to modify or enforce a support order,
notice of the complaint shall be served in the manner provided for service of process under the

Rules of Civil Procedure.” In Ohio, Civ. R. 5 gowe service. It states, “[e]xcept as otherwise
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provided in these rules, every order required by its terms to be served . . . shall be served upon

each of the parties.” Civ. R. 5(A).

Here, Plaintiffs allege they never received notice of any hearing relative to Defendant
Carman’s attempts to correct the improperly filed May 2, 2006, child support order, nor were
they ever made aware of any of the multiiiiegs in the case (Docket No. 13, 1 31, 32, 40,

46). Construing these facts as true, it is cleaetan Ohio law, that Plaintiffs had a right to
notice but did not receive such notice, thereby satisfying the first requirement of the procedural

due process analysis.

However, Plaintiffs are unable to prevail on the second prong of the due process inquiry.
Plaintiffs must show that the “risk of arreneous deprivation of such interest through the
procedure used along with the probable value, if any, of requiring additional or substitute
procedures.Hughlett 497 F.3d at 566. With regard to this requirement, the United States
Supreme Court has stated that “an unauthoiizdedtional deprivation of property by a state
employee does not constitute a violation of the procedural requirements of the Due Process
Clause of the Fourteenth Amendment if a meaningful postdeprivation remedy for the loss is
available.”"Hudson v. Palmer68 U.S. 517, 533 (1984¢ee also Hughletd97 F.3d at 566
(plaintiffs fail to show that a postdeprivation remedy was inadequate to address their claims
concerning child support). Here, as Defendants note, Plaintiffs had a meaningful postdeprivation
remedy: Plaintiffs could have appealed any and all orders in case number DRG 2006 0278,
including the September 28, 2009, decision, to the state appellate courts. They chose not to do
so, despite clearly being dissatisfied with the outcome. As such, Plaintiffs cannot maintain a

procedural due process claim. The claim is therefore dismissed.
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D. Rooker-Feldman Doctrine

Although somewhat now irrelevant, this Court must mention Defendant’s argument that
Plaintiffs’ claims are barred by tiRooker-Feldmamloctrine® On its most fundamental level,
this doctrine “prevents a federal court from exercising jurisdiction over a claim alleging error in
a state court decisiontHall v. Callahan 2013 U.S. App. LEXIS 14520, *6 (6th Cir. 2013)
(citing Luber v. Spragye0 F.Appx. 908, 910 (6th Cir. 2004)). “Federal courts’ ‘authority to
review a state court’s judgment’ is vested ‘solely in [the Supreme] Couddll; 2013 U.S. App.
LEXIS at *6 (citing Exxon Mobil Corp. v. Saudi Basic Indus. Cofgl4 U.S. 280, 292 (2005)).
“On the other hand, the Rooker-Feldman doctrines ame bar ‘a district court from exercising
subject-matter jurisdiction simply because a party attempts to litigate in federal court a matter
previously litigated in state court.Itl. at *6-7 €iting Exxon Mobil Corp.544 U.S. at 293).
Originally, courts interpreted this doctrine to mean that federal district courts were prohibited
from reviewing constitutional claims which were “inextricably intertwined” with the merits of a
state court judgmengee D.C. Court of Appeals v. Feldmd60 U.S. 462, 483 (1983). In its
2005 decision ifexxon Mobile the United States Supreme Court clarified thaRbeker-
Feldmandoctrine applied only in “limited circumstances.” 544 U.S. at 291. Sindexken
Mobile decision, many courts, including the Sixth Circuit, have tightened their scope of this
doctrine.See Kovacic v. Cuyahoga County Dep’t of Children & Family Se8086.F.3d 301,

309 (2010). Th&ovacicCourt explained:

® TheRooker-Felmarloctrine derives its name from two United States Supreme Court cases,
Rooker v. Fidelity Trust Cp263 U.S. 413 (1923) araistrict of Columbia Court of Appeals v. Feldman
460 U.S. 462 (1983) which establish the legal principi¢ fifderal district courts lack subject matter
jurisdiction over suits which are, at leassimbstance, appeals from state court judgments.
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[T]he pertinent inquiry afteExxonis whether the ‘source of the injury’ upon which
plaintiff bases his federal claim is that& court judgment, not simply whether the
injury complained of is hiextricably intertwined’ with the state court judgment: The
inquiry [focuses on] the source of the injury the plaintiff alleges in the federal
complaint. If the source of the injurg the state court decision, then Reoker-
Feldmandoctrine would prevent the district cotrom asserting jurisdiction. If there

is some other source of injurguch as a third party’s actionshen the plaintiff
asserts an independent claim.

Id. (emphasis in original).

Here, Plaintiff alleges that treurceof their injury is the constitutional violations
allegedly perpetrated by Defendambt the dismissal of the foreign support order by the state
court (Docket No. 20, p. 26 of 28). Plaintiffs’ First Amended Complaint seems to reflect this
argument (Docket No. 13). Therefore, since Plaintiffs are not arguing the impropriety of the state
court decision regarding their foreign support order and are instead arguing that the policies and
procedures of Defendants amount to a constitali violation, the Magistrate finds that the
Rooker-Feldmamloctrine does not apply. Therefore, Defendants’ argument is without merit and
is denied. However, given this Court’s previous rulirsggrg this decision bears little merit on

the outcome of Defendants’ Motion to Dismiss as a whole.
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VIIl. CONCLUSION

For the foregoing reasons, the Magistrate grants Defendants’ Motion to Dismiss in its

entirety. Plaintiffs’ claims against all Defendants are dismisSBdORDERED.

[s/Vernelis K. Armstrong

United States Magistrate Judge

Date: December 13, 2013
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