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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

PeggyMayo etal., Cas®o0.3:13cv 1380
Rantiffs
V. MEMORANDUM OPINION
&ORDER

Federal Express et al.,

Defendants

BRIEF BACKGROUND
This matter is before me on Plaintiffs’ resgerto my Show Cause Order of June 10, 2014.
(Doc. No. 14). At issue is service upon Deferidiamn Doe. In the Order to Show Cause, |
ordered the following:
| will allow Plaintiffs two weeks to either perfect service on John Doe
or provide good cause as to why the complaint against John Doe
should not be dismissed pursuant to Rule 4(m). Plaintiffs’
explanation of good cause, if any, shall be accompanied by citation to
relevant authority demonstrating ytheir purported good cause is
recognized as such within the Sixth Circuit.
(Id at p. 2).
The Order also requested Plaintiffs show cause why the complamgtalydin Doe should

not be dismissed for failure to file the action within Ohio’s two yesute of limitations. Il at

p.3). Plaintiff's response was filed on June 24, 2014.
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DiscussoN

Under Fed. R. Civ. P. 4(m):

If a defendant is not served within 120 days after the complaint is
fled, the court—on motion oon its own after notice to the
plaintiff——must dismiss the action without prejudice against that
defendant or order that service be made within a specified tinte. Bu
if the plaintiff shows good cause for the failure, the court must
extend the time for service for an appropriate period. This
subdivision (m) does not apply to service in a foreign country under
rule 4(f) or 4()(1).

A district court must extend the time for service of process where the pestaiblishes
good cause for failing to effect service within @28 day period under Rule 4(m). Alternatively, the
court may exercise its discretion and extend the fimeservice of process even in the absence of
showing of good causédendesn v. United Sates 517 U.S. 654, 662-63 (1996eed0Fed. R. Civ.

P. 4(m), advisory committee’s note of 1993.
In considering a permissive extension to effextise of process, other district courts in this
Circuit have considered the following factors:
(1)Whether a significant extension of time is required; (2) whether
an extension of time would prejudice the defendant other than
the inherent “prejudice” in having to defend the lawsuit; (3)
whether the defendant had actual notice of the lawsuit; (4)
whether a dismissal without prejudice would substantially
prejudice the plaintiff; and (3yhether the plaintiff made good
faith efforts at effecting service of process.
Sewkav. Landdar Rangg, Inc, 204 F.R.D. 322, 32(E.D. Mich. 2001)dtingWisev. Departmant o
Ddene 196 F.R.D. 52, 57 (S.D. Ohio 1999).
This case was filed in June 2013 and subsequent motions to dismiteddneN ovember

2013. On June 10, 2014, the OrtteShow Cause issued. At no time prior to Plaintiffs’ response

to the Show Cause Order did Plaintiffs seek léawan extension to serve Defendant John Doe.



In response to my June 24, 2014 Order, Plaintiffs stated thatcgose was unnecessary to
secure additional time to effect service. Additionally, Pldmpbsed this request: “Plaintiff [sic]
request an 120 form the date of the filing of tipposition to serve John BY (Doc. No. 19 at p.
1). Itis not clear exactly what, in terms of an esien, the Plaintiffs are requesting of this Court.

Plaintiffs then addressed my request regarding the statut@tafibns issue as follows:

Further, the actual driver in this case the John Doe driver in
this case was absent from the state as stated in the initial complaint.
The Defendant driver, on information and belief, is from Florida
The driver is still unavailable, thus Plaintiffs still cannot obtain service
on him until discovery is complete. Without discovery Plaintiff does
not know whether John Doe driver is a Florida Resident traveling for
his work with Federal Express or not. Perhaps he traveled to Ohio
wherein he late found employment with Federal Express.

(Id at p. 1-2).

Considering the factors undéfie | decline to exercise discretion to allow additional time
for service.

First, significant further delay would be nssary as discovery has not yet begun due to the
briefing and adjudication of these important but preliminary issuissititigation which began in
June 2013. Plaintiffs did not seek an extensioimad during or prior to expiration of the 120 day
period for service. Their first request forextension was made six months after the time for
service had expired. Therefore, the first factor does not favor Pfaintiff

The second and fourth factors also weigh against Plaintiffs.isnfissal without prejudice
would not substantially prejudice Plaintiffs because it has the sapce &ffa dismissal with
prejudice. This is because Plaintiffs have notgares] any viable argument in support of tolling the
statute of limitation'sas it pertains to Plaintiffs Peggy Mayo and Kenneth McCastgg Grazev.

Mandidd Car. Ind., 2007 WL 2781434 *3 (N.D. Ohio 2007).he allegation in the complaint

regarding the identity of Defendant Doe as requiring “the Coust®dery” is insufficient to

1 The accident occurred on June 23, 2010 on Interstate 90 near Bijoia,(Doc. No. 7 at 11 12-17). Ohio’s statute of
limitations is two years in personal injury cases. O.R.C. § 2305.10#e complaint was filed on June 23, 2013, one
year after the applicable statute of limitations had rurac(Do. 1).
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establish the exercise of due diligen&eeButh v. Meg/ Hellth Sgaers N athen Regan, 2013 WL
1285884 *1 (N.D. Ohio 2013).

The third factor, actual notice of the lawsuittbhg Defendant, is neutral as there is nothing
in the briefing to spport this factor.

Regarding the fifth factor, there is nothing tdstantiate good faith efforts at attempting to
effect service, either in the complaint or the memoranda responsive to th€8hse Order.

As three of the five factors weigh heavily agaithe Plaintiffs, | dmot find a basis upon
which to exercise discretion to allow for an extension of timeffext service under Rule 4(m) as it
pertains to Plaintiffs Peggy Mayo and Kenneth McCarty. Accghditheir claims against
Defendant John are dismissed with prejudice.

The situation is different at it pertains to the claims of PlaihiM. As explained in the
memorandum opinion of June 10, 2014, those claims are tolled duedatafds as a minor.

(Doc. No. 15, at pp.3-4). Therefore, J.M.girtis against Defendant John Doe may proceed.
CONCLUSION

Having reviewed and considered Plaintiffs’ response to my Show Cadse of June 10,
2014 (Doc. No. 14), the claims of Plaintiffs Pety¢gyo and Kenneth McCarty as against Defendant
John Doe are dismissed with prejudice. Plaintiff J.M.’s claimsisigBiefendant John Doe are
tolled due to J.M.’s status as a minor and may proceed. As a CaggeManaConference will be
scheduled shortly, J.M.’s claims and service upefendant John Doe will be items to be discussed
at that conference.

So Ordered.

8 Jffrey J Helmick
Unhited Saes Didtrict Judge




