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UNITED STATES DISTRCT COURT
NORTHERN DISTRICT OFOHIO
EASTERN DIVISION

LISA M. JACKSON, ) CASE NO. 3:13CV-2199
)
Plaintiff, )
) MAGISTRATE JUDGE MCHARGH
V. )
)
COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION & ORDER
SECURITY ADMINISTRATION, )
)

Defendant.

This case is before the undersigned pursuant to the consent of the parties. (Dobel5)
issue before the Court is whether the final decision of the Commissioner of Secialty (the
“Commissioner”) denying PlaintifLisa Jacksos (“Plaintiff” or “Jackson”) applications for a
Period of Disability and Disability Insurance Benefits pursuant to Titk the Social Security

Act, 42 U.S.C. 88 416(iand423 and Supplemental Security Income Benefits under Title XVI

of the SocialSecurity Act,42 U.S.C. § 138Et seq.is supported by substantial evidence and

therefore, conclusive.
For the reasons set for the below, the Court AFFIRMS the decision of the Coonerissi
l. PROCEDURAL HISTORY
Jackson protectiveliled applicatiors for Disability Insurance benefits ar®upplemental
Security Income benefitaround July 30, 2009 (Tr. 157-64. Plaintiff alleged shéecame
disabled on December 31, 2008, due to suffering frarpa tunnel syndrome, fiboromyalgiand
other ailments.(Tr. 157, 161, 20L The Social Security Administration deniddlaintiff's

applicatiors on initial review and upon reconsideration. (Tr. 68-74, 80-93
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At Plaintiff's request adminstrative law judge (“ALJ”) Jennifer Whangonvened an
administrative hearingon October 19, 2011 to evaluate Plaintiff's application. (Tr423
Jacksonrepresented by counsel, appeared andi¢esbefore the ALJ.Il). A vocational expert
(“VE”), Selina Earl and also appead and testified(ld.). On November 2, 2011, ¢h ALJ
issued an unfavorable decision, finding Plaintiff was not disalfled50-61). After applying
the fivestep sequential analysighe ALJ determined\ndersonretained the ability to perform
work existing in significant ambers in the national ecomy. (d.). Subsequently, Plaintiff
requested review of the ALJ’s decisifrom the Appeals Council. (Tr. 26B2). The Appeals

Council denied herequestfor review, making the ALJ'SNovember 2, 201Hetermination the

! The Social Security Administration regulations require an ALJ to follow asfiep sequential
analysis in making a determination as to “disabilitgee20 C.F.R. 88 404.1528),416.920(a)
The Sixth Circuit has summarized the five steps as follows:

(1) If a claimant is doing substantial gainful activitg., working for profitshe is
not disabled.

(2) If a claimant is not doing substantial gainful activity, her impairment must be
severe before she can be found to be disabled.

3) If a claimant is not doing substantial gainful activity and is suffering from a
severe impairment that has lasted or is expectdaist for a continuous period of
at least twelve months, and her impairment meets or equals a listed impairment,
claimant is presumed disabled without further inquiry.

4) If a claimant’s impairment does not prevent her from doing her pbestard
work, she is not disabled.

(5) Even if a claimant’s impairment does prevent her from doing her past relevant
work, if other work exists in the national economy that accommodates her
residual functional capacity and vocational factors (age, education, skills, etc.),
she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 199®eston v. Comm’r of Soc. Sgp45 F.3d
528, 534 (6th Cir. 2001).
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final decison of the Commissione(Tr. 1-5). Plaintiff now seeks judicial review of the ALJ’'s

final decision pursuarb 42 U.S.C. 88 405(g) and 1383(c)

II. EVIDENCE
A. Personal Background Information & Hearing Testimony
Plaintiff was born on June 16, 1965, and wés/ears old on the date the ALJ rendered
her decision. (Tr19). Accordingly, at all relevant times, she was considered a “younger person”

for Social Security purposeSee?20 C.F.R.88 416.963(c), 404.1563(cPlaintiff completedhe

tenth grade(Tr. 211). Jackson has past work as a waitress, a stock clerk, a cook hatper
telemarketer. (Tr. 38).

During the relevant period, Jackson perfornsemne partime work. Plaintiff began
working as a fast food worker in June 2008. (Tr. 188he worked approximately 15 hours per
week. (d.). Jackson held the position until she underwent carpal tunnel release sangerg
August 2010(Tr. 2223, 259 67778). Although Plaintiff attempted to return to work after the
surgery, she testified that her employer would not let her return besheded requested too
much time off. (Tr. 23). Jackson was also -esifployed braiding hain 2009, and repted
cutting back the number of hours she worked as her condition declined. (T86)19%he
currently does some work as a sales representative for the Avon company.44y. 23-

Plaintiff sharedan apartment with her twgearold granddaughter, for wiho she served
as the primary care giver. (Tr. 23}-25. She indicated that her fiandéd not reside with her,
but provided assistance with caregiviagd household choreflr. 24 2526). Jacksortestified
that shewas able to pulbr lift a gallon ofmilk out of the refrigerator, move a computer mouse

with her hand, and write for short periods of time. (Tr. 28, 33-34).


http://westlaw.com/find/default.wl?ft=L&docname=42USCAS405&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=42USCAS405&HistoryType=F
https://a.next.westlaw.com/Document/N2E45A010A5ED11DD9304EB5723651C59/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)

B. Medical Evidence

In June 2008, Plaintiff underwent an evaluation for a wsmint for carpa tunnel
syndrome. (Tr. 491, 493)Upon evaluation, Plaintiff's senses were somewhat impaired, but her
sensitivity tolight touch remained intact. (Tr. 491). Her wrist range of mot@s within
normal limits. Her “functional deficits” were described as pain with grippingdtand cutting
food. A therapist prescribed the spliaor nighttime useand during the day as needdd.)(

On October 9, 2008, Plaintiff treated with Robert Kalb, M.D. (Tr.-33p Plaintiff had
positive Tinel and Phalen’s tests bilaterally. (Tr. 311). The doctor recountedPlthatiff
underwent a nerve condumt study on September 25, 200&8hich was positive for mild
bilateral median neuropathy. (Tr. 312Dr. Kalb diagnosed a number of impairmems]uding
carpa tunnel syndrome.ld.). He encairaged Plaintiff toexercise at homdose weight, and
discontinue smokingld.).

In June 2009, Plaintiffought treatment at theoledo Hospital due tevrist issues(Tr.
50708). She exhibited a positiv&inel's sign andcarpal tunnel releassurgery was
recommended. (Tr. 508).

On June 10, 2010, orthopedist Dennis Assenmacher, M.D., examined Plaintiff. (Tr. 692
93). Plaintiff indicated that sh&asright-handed, anexperiencedpain and numbness in her
right arm (Tr. 692). An examination showed weakness of abductor pollicis brevis muscles in
the right thumb and decreased sensation of median nerve distribution of the right hand. The

doctor recommended carpal tunnel releasgeryand an updated EMGIA().

% The following recital of Plaintiffs medical record is an overview leé medical evidence pertinent to
Plaintiff's appeal. It is not intended to reflect all of the medical evidenceawnfrd. Plaintiff's appeal
focuses on the limitations that arise from her carpal tunnadireyne and ulnar neuropathy and the
recitation of medical evidence will focus on the same.
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On July 20, 2010, Plaintiff treated witbavid Szymanski, M.D., who performed an
EMG. (Tr. 63637). Dr. Szymanski noted Plaintiff's compltsrof numbness and aching pain in
her right hand and wrist. (Tr. 636). Plaintiff stated that the numbness often awakerad her
night and was exacerbatég talking on the phone, writing, or holding a steering whei.
Szymanski opined that Plaintiff had “[r]igtded carpal tunnel syndrome moderately affecting
mainly sensory fibers.” He observed no underlying cervical radiculopadh)y. (

On August 16, 2010, Dr. Assenmacher performed carpal tunnel release soingery
Plaintiff's right wrist (Tr. 67%78). Plaintiff was hospitalized from August 27, 2010 to
September 2, 2010, due to developing cellulitis and an abscess. (Tr. 641-75, 831).

Plaintiff followed up with Dr. Assenmacher on September 9, 2010, and reported
moderate pain, but felt she was improving. (Tr. 685). An examination showed sensation intac
throughout her handavith mild decreased sensation in the right little finger. Jimgicalwound
appeared well healedd.).

On October 8, 201®laintiff reported pain at her scar and sligatreasedlexion of her
fingers to Dr. Assenmacher. (Tr. 684). She stated that her sensation was good, butltti right
finger hadnot regained all sensatiorJpon physical examinatior. Assenmachefound that
Plaintiff had a satisfactory responseatpin prick teston the two outer fingers of her right hand.
There was some decreased flexiorthe ring and little fingex: The doctorprescribedphysical
therapy three times per week for six weeRercocetand a wrist brace. Dr. Assenmacher
orderedJacksorto remain off work from August 16, 2010, to November 15, 208i0. (

On November 12, 2010, Plaintiff returned to Assenmacheand reported mildo
moderate pain in her wrist, particularly wiphysicaltherapy andhe use of her hand. (Tr. 683).

However, she did not experience numbness. Upon examination, Plaintiff exhibited good



abductor pollicis brevistrength, had minimaenderness oher surgicakcar, moved her fingers
well, and had intact sensatioRlaintiff was prescribeé®ercocetbut advised not to continue the
pain medication much longer. Dr. Assenmacher indicated that Jadksmrid remain off of
work from August 16, 2010 to January 10, 2011. He referred her to pain managéent. (

Plaintiff attended pain management with James Weiss, M.D., on November 115, 20
(Tr. 842:43). Jackson presented fomeedicationreview and refill.(Tr. 841). Dr. Weiss noted
that a recent evaluation had found Plaintiffrabderate risk for opioid problemsDuring the
visit, Jacksorwas confrontational and the doctor recommentatishe sea psychiatrist(ld.).

On December 14, 2010, Plaintiff treated with James North, M.D. (Tr. 827). Dr. North
recountedhat Dr. Weiss had recently discharged Jackson from his practice becausel thety di
see eydo-eye. Plaintiffreportedtaking Percocet and Vicodin twice daily. Jackson complained
of pain inher wrist, as well as numbness and tingling in both upper extremibesNorth
explainedthat Plaintiff had a cervical and lumbar spine MRI performed,résults of which
were normal. Dr. North agreed to keep Plaintiff on her current medicatiadhe short term
until she could find another pain management physician. He ordered an EN&3 opper
extremities. The doctor was not optimistic that a treatable cause wWweuliscovered for
Plaintiff's neuropatlt symptoms, but suspected that shfferal from fibromyalgia and chronic
pain syndrome.ld.).

On January 11, 2011, Plaintiff treated with Dr. North for medical issues udrétatesr
wrist. (Tr. 824). Dr. North indicated that Plaintiff was to see healthcare preadé\dvance
Pain Managen so that they could oversee Ipain medicatiorprescriptions.Il.).

Neurologist Mahmound Mohamed, M.D., evaluagedtksonon January 12, 2011Tr.

731-32). Plaintiff described significant numbness and tingling in her right little firmgewell as



numbness and tingling in both of her hands and arms. (Tr. 731). Her motor examination was
largely unremarkable, aside from what the doctor identified as “reteémglized weakness.” Dr.
Mohamed thought that Jackson might have bilateral carpal tunnel syndrome landlmay
mononeuropathy, and requested an EMG and nerve comusttidies of the bilateral upper
extremities. id.).

An “EMG/NCV Report” was compleed on January 25, 2011. (Tr. 7-2B). Testing
showed evidence of bilateral, median mononeuropatiycarpal tunnel syndrome that was
sensory and motor on the lsftle andonly sensory on the rigtgide (Tr. 728). There was also
evidence of bilateradensory neuropathy, but no evidence of cervical radiculopathy of the upper
extremities. id.).

Jackson followed up with Dr. North on February 15, 2011. (Tr. 823). Alth@rgh
North discussedsurgery as an option Plaintiff indicated that she did not wish to pursue
additional surgical treatment, particularly because of the infection shaenqgezifollowing her
carpal tunnel release. Jackseported that she found Lyrideelpful for her nerve pain and was
working with physical therapyld.).

Plaintiff returned to Dr. North on March 22, 2011. (Tr. 819). She was still attending
physical therapy and making good progress with regard to her ulnar and aampal t
neuropathy. Dr. North discussed their efforts to get Plaintiff into pain marexe
recomnending that she see Dr. Goyal because Advanced Pain Management refused her as a
patient Dr. North continued Plaintiff’'s prescriptions of Percocet and Vicodtr). (

That same day Dr. North completed a medical source statement setting forth ieissopin
as to Plaintiff's physical abilities and limitations. (Tr. 7449). During an eight hour workday,

Plaintiff could: (1) stand or walk for 30 minutes continuously and for 2 hours total; (8)y 60 f



minutes continuously and 6 hours total; (3) lift and carry 5 pounds occasionally and less than 5
pounds frequently(Tr. 744). Jackson could occasionally stoop; balance; finger; handle; reach;
twist; climb stairs; walk on uneven ground; operate hand and foot controls; work around
hazardous machinery; operate a motor vehicle; tolerate heat and cold; and tokerasendke,
or fume exposurgld.). Plaintiff complained of moderate pain due to arthritis, myelopathy, and
fibroids. (Tr. 745). Dr. North indicated that Plaintiff took medication in the form oichyr
Trazodone, and Risperdathich could adversely affect her work performande.)(
lll. SUMMARY OF THE ALJ'S DECISION
The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insured status requirements of the Social Secuarityogh
December 31, 2013.

2. The claimant has not engaged in substantial gainful activity since December 31h2008,
alleged onset date.

3. The claimant has the following sevemmpairments:carpal tunnel syndrome; right
shoulder impingement; right rotator cuff tear; osteoarthritis in the ankiksmultilevel
degenerative disc disease in the cervical spine; fiboromyalgia; obesity; nepj@ssive
disorder; postraumatic stresdisorder (“PTSD”); and polysubstance abuse in remission.

4. The claimant did not have an impairment or combination of impairments that met or
medically equaled the severity of one of the listed impairments in 20 C.F.R4(Zart
Subpart P, Appendix 1.

5. After careful consideration of the entire record, the undersigned finds that itnardla
had the residual functional capacity to perfaeatdentary work as defined in 20 C.F.R.
404.1567(a) and 416.967(a) except that she requires a sit/stand option,gatewito
alternate between a sitting and standing position every thirty minutedpdagguent but
not constant reaching, including overhead reaching, handling, fingering with the
dominant upper right extremity; can only occasionally use ramps ani sfams, but she
can never climb ladders, ropes, or scaffolds; should avoid hazards, including moving
machinery and unprotected heights; should avoid concentrated exposure to fumes, odors,
dust, gases, and poor ventilation; should be lintibesimple, rouine and repetitive tasks;
and requires a low stress job, defined as having only occasional decision making and
occasional changes in work setting.

6. The claimant is unable to perform any past relevant work.



7. The claimant was born on June 16, 1%6fl was43 years old, which is defined as a
younger individual age 18-49, on thkkeged disability onset date.

8. The claimant haa limited education and is able to communicate in English.

10.Considering the claimant’s age, education, work experience, and residual functional
capacity, jobs existed in significant numbers in the national economy that thardlaim
can perform.

11.The claimant has not beemder a disability, as defined in the Social Security Act, since
December 31, 2008, through the date of this decision.

(Tr. 50-6)) (internal citations omitted).
IV. DISABILITY STANDARD
A claimant is entitled to receive Disability Insurance and/or Supplementalrityec
Income benefits only when she establishes disability within the meaning 8bth& Security

Act. Seed42 U.S.C. 88 423, 1381A claimant is considered disabled when she cannot perform

“substantial gainful employment by reason of any medically determinabléecpahgs mental
impairment that can be expected to result in death or that has lasted or can lezldégdast for

a continuous period of not less than twelve (12) montBe&20 C.F.R. 88 404.1505, 416.905

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s benefits decision is limited to a determination of
whether, based on the record as a whole, the Commissioner’s decision is supportecbiiadubst
evidence, and whether, in making that decision, the Commissioneryauglee proper legal

standards See Cunningham v. ApféP Fed. App’x 361, 362 (6th Cir. 2008arner v. Heckler

745 F.2d 383, 387 (6th Cir. 89) Richardson v. Perales402 U.S. 389, 401 (79).

“Substantial evidence” has been defined as more than a scintilla of evidence hhatess

preponderance of the evidencgee Kirk v. Sec'y of Health Human Servs.667 F.2d 524, 535
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(6th Cir. 1981) Thus, if the record evidence is of such a nature that a reasonable mind might

accept it as adequate support for the Commissioner’s final benefits aettomi then that
determination must be affirmelll. The Commissioner’s determination must stand if supported
by substantial evidence, regardless of whether this Court would resolve the aédaes in
dispute differently or substantial evidence also supports the opposite concl8sieriMullen v.

Bowen 800 F.2d 535, 545 (6th Cir. 198®&insella v. Schweike708 F.2d 1058, 1059 (6th Cir.

1983) This Court may not tryhe case de novo, resolve conflicts in the evidence, or decide

guestions of credibilitySee Garner v. Heckle745 F.2d 383, 38{6th Cir. 1984) However, it

may examine all the evidence in the record in making its decision, regardiebstber such

evidence was cited in the Commissioner’s final decisideeWalker v. Sec'y of Health &

Human Servs884 F.2d 241, 245 (6th Cir. 1989)

VI. ANALYSIS

A. The ALJ’s treating source analysis

Jackson asserts thidite ALJ’s partial rejection obr. North's opinion did not comport
with the treating physician doctrine. Dr. North began treating Plaintiifacember 2010. (Tr.
827). Jacksopresented t®r. North approximately fouimesbeforethe physiciarcompleted a
medical source statement on March 22, 2011.

When assessing the medical evidence contained within a claimant’st fise well-
established that aALJ must give special attention to the findings of the claimant’s treating

sourcesWilson v. Comm’r of Soc. SeB878 F.3d 541, 544 (6th Cir. 2004This doctrine, often

referred to as the “treating source rule” is a reflection of the Social Securityn&thadion’s
awareness that physicians who have astagding treating relationship with an individual are

best equipped to provide a complete picture of the individual’s health traadment
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history.ld.; 20 C.F.R. 8 416.92(c)(2), 404.1527(c)(2) The treating source rule indicates that

opinions from such physicians are entitled to controlling weight if the opinion iSvl)-
supported by medically acceptable clinical and laboratory diagnostic techinaneeg2) “not

inconsistent with the other substahtevidence in the case recordfNilson 378 F.3d at 544

When a treating smce’s opinion is not entitled to controlling weight, the ALJ must determine
how much weight to assign to the opinion by applying factors set forth in the governing

regulations20 C.F.R. 88 416.927(c)(®), 404.1527(c)(1)6). The regulations also require the

ALJ to provide “good reasons” for the weight ultimately assignedhé&o treating source’s
opinionsthat are sufficiently specific to make clear to any subsequent revidweansetght given

to the treating physician’s opinions and the reasons for that w&igatWilson378 F.3d at 544

(quotingS.S.R. 96-2p, 1996 WL 374188, at *5).

In the present case, the Alcbnfronted Dr. North’'s March 2011medical source
statenent (Tr. 5859). The ALJ recountedhe limitations the doctor suggestedr. 58).
Thereafter, the ALJccepted the doctor’'s finding that Plaintiff was limited to work at the
sedentary exertional level. (Tr. 59). However, el gave “little weight”to Dr. North’s
opinion that Plaintiff was able to lift no more than 5 pouadd couldonly occasionally finger
and handle. The ALJ devaluated these limitations because they were not slyffscipported
by medical data Additionally, the ALJ noted thaPlaintiff’'s work asbotha fast food restaurant
service worker and hair braider during the period for wh she clained disabilityundermined
such limitations.Ig.).

Plaintiff asserts that the Alfdiled to give good reasons for the decision to dexdr.
North’s recommendations However, he undersigned concludes that tA&J gave adequate

reasos in support of the treating source analysis.
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The ALJ properly found that the work activityjackson engaged in during the period
which she claims to have been disabled underminedttie lifting, fingering, and handling
restrictions that Dr. North recommended. Jackson asserts that because sheegexiark as a
fast food worker foonly 15 hours a week and h&al quitthis jobafterher carpal tunnel surgery,
the evidence does not support a finding that she could sustain work activity on a regular and
continuing basis. Likewise, she indicates that she only worked as a hair lardeerhours a
week, which wasot consistent with an ability to use hlkeands“frequently’ as the RFC
requires.

Despite Plaintiff's arguments, it is wadbktablished that an ALJ may consider a
claimant’s activities as among the reasons for discounting a treating’sapteon adong as

the ALJ accurately describes such activitiesck v. Comm’r of Soc. SedJo. 3:13CV-687,

2014 WL 1383315, at *9 (N.D. Ohio Apr. 9, 201(4jting Engebrecht v. ColvirNo. 1211342,

2013 WL 4604597, at *22 (E.D. Mich. Aug. 29, 2013}jere the ALJ found that the activities

Plaintiff engaged in did not support the degree of limitation Dr. North recommer@tadrary
to her arguments now, Jacks@stifiedduring the administrative hearinlgat she tried to return
to work when Dr. Assenbacher permitted her to dafser surgerybut indicated that she was
unsuccessful due to reasons unrelated to her physical limitat{dns 23). The ALJ
appropriately looked to Plaintiff'g/ork activities both of which required her to use hends,
and determined that such activity did not comport with the limitations the doctor recdeuhne
Next, the ALJreasonablyndicated that the strictness of the limitations recommended by
Dr. North were nosufficiently supportedy medical evidence in the recofdr. 59). Although
the ALJ did not discuss the medical evidence that related to Plaintiff's wrist impésrichering

the treating source analysisrier in her opinion,the ALJ summarizethis medical evidence,
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which supports her conclusiowith regard to Dr. North’s lifting, handling, and fingering
limitations (Tr. 56). The ALJacknowledgedPlaintiff’'s 2008 diagnosis 6 bilateral medial
neuropathy(Tr. 56, 312). The ALJalso explained thatackson’scarpal tunnel syndrome in the
right handhad worsened to the point where surgevgs performedn August 2010(Tr. 56).
However, tle ALJ further observedhat medical records three months after surgdmywed
improvement: Jackson hadood muscle strength in heght hand, was able to move her fingers
well, and had intact sensation. (Tr. 56, 683Jhe ALJ acknowledged Plaintiff's continued
complaintsof wrist painfollowing surgery butobserved thalacksordescribed her pain as only
mild to moderateand that sheid notexperiencenumbness.ld.). The ALJ also pointed out that
Dr. AssenmacheprohibitedJacksonfrom working only until January 2011permitting her to
resumework activity six months after surgery

Plaintiff argues that the ALJ eden discounting Dr. North on the ground that his opinion
was not supported by medical evidence, because the ALJ faildtsdossthree pieces of
evidence. Plaintiff points out that she had a positive Tinel's and Phalen’s test bilaterally in
October 2008and a Positive Tinel’'s sign in June 2009. @X1, 508). Jackson also points to an
EMG/NCV study performed in January 2QMhich was taken after her carpal tunnel surgery
The study showed evidence of bilateral median neuropathy, which was sensory and motor in
nature on the left, anahly sensory in nature on the right.

An ALJ has the responsibility toconsiderall of the evidence in the record before

him. SeeKornecky v. Comm'r of Soc. Set67 F. App’'x 496, 508 (6th Cir. 200&)iting Loral

Defense Systenfskron v. N.L.R.B.200 F. 3d 453 (6th Cir. 1999))However, it is weH

established that “[a]n ALJ need not discuss every piece of evidenice record for his decision

to stand’ Thacker v. @mm’r of Soc. Sec99 F. App’x 661, 665 (6th Cir. 2004While it would
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have been prefable for the ALJ to discuss these studigecksonhas not provided evidence
sufficient to show an oversight by the Atal call into questiorher review. The ALJ reviewed
the record, and discussed mwghhe evidence related to Plaintiff’'s wrist impairments.

Additionally, such evidence does not undermine the substantial support that exists for the
ALJ’s treating source analysisThe results of the EMGNCV report indicate that Plaintiff
suffered from bilateral median neuropathgimilarly, the additional testRlaintiff highlights
appear to do the samélowever, the mere diagnosis of a condition does not speak to its severity

or indicate the functiotdimitations caused by the ailmerfiee Young v. Sec’y of Health &

Human Sevs., 925 F.2d 146, 151 (6th Cir. 1990)As a result, the fact that thesting or

imagining indicated thaPlaintiff had such a conditioils not enough to show that the condition

was disabling or entitle Dr. North’s opinido greater weight.The Courtnotes that Plaintiff

does not point to opinions from physicians limiting Plaintiff's atgias result of these findings.
Jackson alssuggests that the ALJ substititeer own lay opinion for that of DiNorth.

It is correct, that an ALJ “may not sstifute his own medical judgment for that of the treating

physician where the opinion of the treating physician is supported by medical

evidence.” Simpson v. Comm’r of Soc. SeB44 F. App’'x 181, 194 (6th Cir. 200@yuoting

Meece v. Barnhayt192 F. App’x 456, 465 (6th Cir. 2006))Yet, the ALJ reserves the right to

decide certain pertinent issues, such as the aldim credibility, RFC, and employability.
Furthermore, “an ALJ does not improperly assume the role of a medical ex@asdssing the

medical and nonmedical evidence before rendering a residual functioneitydipaing.” Poe

v. Comm’r of Soc. SeB42 F. App’x 149, 157 (6th Cir. 200@internal citations omitted).
The ALJ did not improperly supplant DNorth’s opinion whenshe determined that

portions of the doctor’s opinion wateserving of little weight.The ALJ assessed theiéence
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of record and found it inconsistent with Dr. North’s opinion. Plaintiff does not point to other
medical opinions of recordhat supportthe limitations Dr. North assigned Accordingly,
Plaintiff's allegation of error fails.

B. The ALJ’s Step Five Fnding

Plaintiff contends that the VE'’s testimony in this case does not serve aansiabst
evidence in support of the ALJ’s finding at the final step of the sequential analyjsesVE
testified that there were three jobs Plaintiff could perform whemsiderirg her RFC: order
clerk, chargeaccount clerk, and bench hah¢lr. 39).

Plaintiff asserts thaa conflict exists with regard to the job of bench hand. She explains
thataccording to the Dictionary of Occupational Titles (“DOT”) the job involhesching and
handling constantly However, the RFC set forth by the ALJ limited her to reaching and
handlingfrequently and as a result, the job of bench hand exceeds her RE®tiff contends
that because the bench hand position does not meet the requirements of the RFC, but the ALJ
nonetheless relied on the jefalong with two others-to show that a significant number of jobs
existed, his step five finding is flawed. Plaintiff also contends that SoeelrBy Ruling
(“SSR”) 004p requires the administrative law judge to question the vocational expert regarding
possible conflicts between testimony and the DOT taralicit reasonable explanations for any
apparent conflictsPlantiff asserts that the ALJ's failure to inquire into the confliahd
subsequent reliance on the VE's testimony, rendered the step five finding in error

SSR 064p provides that an adjudicator must elicit a reasonable explanation from a VE
when theras an apparent conflict between the VE’s testimony and the DOT:

Occupational evidence provided by a VE or VS generally should be consistent
with the occupational information supplied by the DOT. When there is an

% SeeDOT 209.567-014 (G.P.0.), 1991 WL 671794 (order c|dK)T 205.367014 (G.P.0.), 1991 WL
671715 (chargaccount clerk)andDOT 715.684-026 (G.P.0O.), 1991 WL 679344 (bench hand).
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apparent unresolved confliditetween VE orVS evidence and the DOT, the
adjudicator must elicit a reasonable explanation for the conflict befoiagein

the VE or VS evidence to support a determination or decision about whether the
claimant is disabled. At the hearingvéé as part of the adjlicator's duty to

fully develop the record, the adjudicator will inquire, on the record, as to whether
or not there is such consistency.

SSR 064P, 2000 WL 1898704, at *2 (200Mmphasis added)If an adjudicator asks the VE
whether there is a conflict between the VE’s testimony and the DOT, andBheredibly
testifies that there is no conflict, the adjudicator may rely on the VE’s testihdsley v.

Comm’r of Soc. Sec560 F.3d 601, 606 (6th Cir. 2009The ALJ is not under an obligation to

investigate the accuracy of the VE's testimony beyond the inquiry mandated bQGS&R
because that obligation falls to the plaintiff's counsel, who has the opportunity $eegeaine

the VE and bring out any conflicts with the D8einlich v. Comm’r of Soc. Se845 F. App’x

163, 168 (6th Cir. 2009)The failure by counsel to do so is not grounds for rdtief.

Plaintiff correctly asserts that theaching and handling restrictions contained in the RFC
do not comport with those set out by the DOT for the job of bench hand. Nevertheless, for
number of reasons, the Court cannot agreettimatact requiresemand. First, theALJ inquired
whetherthe VE's testimony was consistent with the DOT, and the VE stated that ifw.a37).
Additionally, Plaintiff's attorney did notdentify the alleged specific discrepancy between the
VE'’s testimony and the DOthat she now raises at the hearitdpr has Jacksorexplained how
the discrepancy was “apparent” at the hearing such that the ALJ should haed,naguired
about, and resolved itAccordingly, there is no basis to conclude that the ALJ failed to properly
resolve any conflicts between the VEéstimony and the DOT.

Furthermore, even assuming thia¢ bench hand positions cansapport the ALJ’s step
five finding, the VE identified a significant number of other jobs that Plaintiff couttbipe

with her physical limitations More specificaly, with regard to the order clerk and charge
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account clerk positionghe VE identified 6,100 jobs in the state of Ohio and 44,110 jobs in the
nation. (Tr. 39, 60-61).

Plaintiff arguegthat the step five finding is nevertheless flawed. According totffai
the state of Ohio was not a proper region to be considered; she posits that the VE ought to have
identified the number of jobs in the region in which she resides. Additionally, Jaokstands
that the Court does not have the authoritydetermire whether there are still a significant
number of jobs when the bench hand position is elimina®ddintiff's arguments are not well
taken.

Work exists in the national economy when it exists in significant nunditrarin the
region where the claimanitves “or in several other regions of the countrg0 C.F.R.

88404.1566(a)416.966(a). “It does not matter whether work exists in the immediate area i

which you live.” 20 C.F.R. 88404.1566(a)(1)416.966(a)(1). Thus, he text of regulations

plainly indicates that as long as work exists in significant numbers in the region where the
claimant livesor several other regionghe claimant will nobe founddisabled, even if there is a
lack of work in the claimant’s “immediate areafs a result, Plaintiff's argument that the ALJ
erred in relying on the VE's testimony regarding jobgha state of Ohi@and the nation is
without legal support.

Additionally, Plaintiff has not persuaded the Court that the number of jobs available in
Ohio and inthe nation is not significantWhen jobs that a claimant disputes fail to meet the

requirements of the RFC are elimingtedurts may determine whetha&significant number of

jobsstill remain to sufficiently support the ALJ’s step five findiggee Troxal v. Comm’r of Soc.

Sec. Admin 113 F. App’x 80, 83 (6th Cir. 2004)There is no bright linghat separatea

“significant number’of jobs from an “insignificant numberHall v. Bowen 837 F.2d 272, 275
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(6th Cir. 1988). “The decision should ultimely be left to the trial judge’ common sense in

weighing the statutory language ggpked to a particular claimant’s factual situatiolal.

Here, the undersigned concludes that 6,100 jobs in the state of Ohio and 44,110 jobs in
the nation meets the ALJ's step five burden of prgwthat there exist jobs in significant
numbers in the national economy that Plaintiff can perform. Contrary to Hlaigbhtention,

such figures canamstitute a significant numbegeeMartin v. Comm’r of Soc. Secl70 F.

App’x 369, 375 (6th Cir. 2006finding that 870 jobs can constitute a significant number in a

geographic region)Bishop v. Shalala64 F.3d 662 (Table), N&®4-5375, 1995 WL 490126, at

*2-3 (6th Cir. Aug.15, 1995(finding that 6,100 jobs nationally constituted a significant number

of jobs); Girt v. Astrue No. 5:09CV-1218, 2010 WL 908663, at *4 (N.D. Ohio Md2, 2010)

(finding that 600 jobs stateide and 35,000 jobs nationally constituted a significant number of
jobs).
VIl. DECISION

For the foregoing reasons, the Magistrate Judge finds that the decision of the
Commissioner is supported by substantial evidenéecordingly, the final decision of the
Commissioner iI&AFFIRMED.

IT IS SO ORDERED.

s/ Kenneth S. McHargh

Kenneth S. McHargh
United States Magistrate Judge

Date: November 7, 2014.
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