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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Dolores Gorsuch, Case No. 3:14 CV 152
Individually and on behalf of a Class,
MEMORANDUM OPINION
Plaintiffs, AND ORDER DENYING
MOTIONS TO DISMISS

_VS_
JUDGE JACK ZOUHARY
OneWest Bank, FSB, et. al,

Defendants.

INTRODUCTION
This Court must decide if &intiff Dolores Gorsuch states plausible federal and state law
claims arising out of the manner in which Defendants (mortgage servicers and insurance-relate
entities) purchased flood insurance for Gorsuch’s home, after Gorsuch failed to do so on her pwn.
Defendants move to dismiss (Docs. 68, 72)s8oh opposes (Docs. 76—77). The rest of the
story follows.
BACKGROUND
The Servicers and Insurers
The “Servicer Defendants” are OneWest Bahl,. and Financial Freedom Acquisitions, LLC
and the “Insurer Defendants” are Balboa Insurance Co., QBE Insurance Corp., and Newpor
Management Corp. Agreements between thegepicked in whem homeowner, like Gorsuch,
failed to properly insure property which served as collateral for a mortgage loan. OneWest |s the

servicer on Gorsuch’s reverse mortgage (Doc. 53 at { 20). In July 2011, OneWest received loa
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servicing rights from its wholly owned subsidiary, Financial Freedom Acquisitions (“FFA"af
11 20-21, 25). Nonparty IndyMac Financial Servites,, is a licensed insurance producer and
wholly owned subsidiary of OneWestl.(at { 26). OneWest did business with insurance provids
Balboa and QBEICi{. at 11 34-35, 39, 43—-44, 56-57). Newport was OneWest’s insurance-ser
provider (d. at 11 30). Before June 2011, Newport wab&as wholly owned subsidiary; after Jung
2011, Newport was QBEIC’s wholly owned subsidiad, at 1 28).

The Alleged LPI Arrangement

Roughly sketched, the lender-placed insurance (“LPI”) arrangement worked as foll
OneWest first provided Balboa and then (after June 2011) provided QBEIC “the exclusive
lucrative right to receive premiums for forcexpéd hazard, flood, and wind insurance” for OneWest
portfolio of loans whenever a borroweiléal to provide adequate flood insuranik &t 11 35, 43).
As part of the agreement, Balboa and QBEHKTissidiary, Newport, monitored OneWest's portfolig
to ensure loan collateral reed proper flood insuranced( at § 30). Using Servicer Defendan
letterhead, Newport warned borrowers of insurance shortfdl)s (f left uncorrected, Defendants
shored up insurance coverage by force-placing insurance.

After default on the insurance obligation, fofglecing began with the Servicer Defendant
forwarding LPI premiums to Newport and addihg advance as additional debt on the borrower
loan (d. at 1 52, 159). Once Newport received grodpk®miums from the Servicer Defendants
it sent shares of the premiums in two directions.

First, Newport reported monthly to Balboa and QBEIC, describing “net premiums colle

from OneWest and paid to Newportsrporate parents” to cover LRdl(at 1 32). The LPI premiums
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reflected “noncompetitive and substantially inflateakes charged by Balboa, QBEIC, or an affiliat

(id. at 11 36, 76-77).

1%

Second, Newport sent 16 percent of the LPI premiums to OneWest subsidiary IncdyMalc (

at 1 36). IndyMac called itself an insurance agamd, its cut of the LPI premiums a “commission”

But in fact IndyMac performed no work for thisymaent and had no role in connecting the Servics

Defendants with Balboa, QBEIC, and Newpadt @t 11 74, 117, 154). IndyMac did not keep the

“‘commission” either. IndyMac instead sent the “cossion” to OneWest as a kickback, part of th

Insurer Defendant’s quid pro quo for the Servicer Defendants’ lucrative LPI busthessY({ 74,

11%

174). Along with below-cost insurance services from Newport, the kickbacks effectively Were

“rebates” that “reduce[d] OneWest's [LRIpsts,” savings not passed on to borrowitsag 1 90,
150). But the arrangement did more than fapdss on such savings: because each Defendant’s
of the pie increased with gross LPI premiums, Defendants sought to purchdmgtiglgoriced [LPI]
insurance” (d. at I 63) (emphasis in original).

The LPI Arrangement Applied to Gorsuch

Gorsuch’s mortgage agreement required her taiolaidequate flood insurance. If she failefl

cut

to do so, the agreement authorized her lender tafidgpay whatever is necessary to protect the value

of the Property and the Lender’s rights in the propeity”dt 9 83). OneWest (or its predecesso
demanded that Gorsuch obtain flood insurance on her loan’s collateral -- her home -- then perio
ordered her to increase her property’s flood insurance policy lidniat 1 84—85).

In June 2010, Newport again told Gorsuch hasdlinsurance coverage was inadequate. [l
we do not receive proof [within 45 days] that ywave adequate flood insurance for the property

Newport wrote, “we will purchase the additionaldtl insurance (lender-placed insurance) requiré
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and charge you for the cost of the insurance” (B58€3 at 2). Newport urgeGorsuch to contact her
private insurance agent, who in most cases “cavige flood insurance at the lowest cost availablg

through the National Flood Insurance Prograingt 2—3). The alternativePI, would cost Gorsuch

an estimated $281 in additional annual flood inscegpremiums. Newport warned Gorsuch “IF WE

MUST OBTAIN LENDER-PLACED FLOOD COVERAGE FOR YOU BECAUSE OF YOUR
FAILURE TO FORWARD EVIDENCE OF ADEQUATE FLOOD INSURANCE, THE COST OHR
THIS LENDER-PLACED INSURANCE MAY BESIGNIFICANTLY HIGHER THAN THE COST
OF INSURANCE PURCHASED THROUGHOUR OWN AGENT OR COMPANY” {d. at 3)
(capitalization as in originalgee also Doc. 53-4 (similar warning in July 2010).

In June 2012, Newport wrote Gorsuch, once more warning of flood insurance cove
shortfalls and putting Gorsuch to the same chagcm 2010: obtain increased coverage (likely wit
low premiums), or have OneWest obtain additidtRl coverage on her behalf (likely with high
premiums) (Doc. 53-5 at 2—-3). Newport advised gwahd/or our affiliates may receive compensatid
in connection with the insurance coverage described in this leitkrat(3); see also Doc. 53-6
(similar warning in July 2012).

Because Gorsuch did not timely respond to the 2012 warning letters, in August 2012 Ne

told Gorsuch it had obtained additional flood irgsxce on her behalf. Though FFA advanced funt

to cover the premiums, Gorsuch was “responsibidHe cost of this insurance” (Doc. 53-7 at 2),

rage
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Again, Newport advised that LPI was “significantly” more expensive than borrower-obtained

insurance, and that OneWest “may receive comsgugon” for purchasing LPI on Gorsuch’s behadf (

at 3). The new, year-long flood insurance cage cost roughly $1,800. OneWest broke down tf
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total, showing amounts attributable to “premium,” “surplus lines tax,” and “stamping fee,” but
“compensation” received by OneWest or Newjsowhole-portfolio loan tracking costsegid. at 4).
Gorsuch had the option to buy her own flood masge; if she did, OneWest would cancel th
LPI policy (seeid. at 3). She contacted her private insurance agent, but the agent could only
policies that required an up-front payment of $1,200, covering the annual insurance premium

53 at 1 98-99). Gorsuch could afford the up-front paymenid,). Because OneWest added th

D
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advanced LPI premiums to her outstanding loan balance, in August 2012 Gorsuch exhausted he

reverse mortgage credit linigl(at  100).

Gorsuch then entered a repayment agreemiémmeWest, calling for monthly payments of
$149 for the 2012 LPI policyd. at 1 102). OneWest renewed ld@lverage for Gorsuch’s property
in 2013 and 2014, repeating the cycle of wagrtetters and repayment agreemeiasat 1 103-05).
Gorsuch “must pay $222.43 a month for the cumulatigt @bher [LPI] for a two year term starting
September 2014 and ending August 2016”4t § 105).

Gorsuch’s RICO Allegations

Gorsuch alleges an association-in-fact RIC@mgrise, comprised of the entities depicted i
the chart attached as an Appendix to this Order. The enterprise had the “common purp
defrauding borrowers and loan owners by roliarging them for [PI] with respect to
OneWest-serviced loanst( at 1 141-43eealsoid. at ] 145-56).

Gorsuch claims the enterprise engaged in a pattern of racketeering activity, marked by
predicate acts. First, Defendants committed nmailaire fraud in violathn of 18 U.S.C. 8§ 1341 and
1343. In furtherance of a scheme to defraud bomravizefendants sent or caused to be sent writt

letters and phone calls, funds for LPI premiumd &ickbacks, remittance and monthly servicin
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reports, and repayment agreemeratsgt 1 179-89). Second, Defendants engaged in honest-ser

fraud, in violation of 18 U.S.C. § 1346. OneWast FFA “owed legal duties to render services” t

borrowers, including maintaining insurance on thagprty, but “breached [their] obligation to rendef

‘honest services™ by joining a scheme to defraud borrowers and extract kickibdcis { 202).
Third, Defendants committed extortion and conspitagyommit extortion in violation of the Hobbs

Act, 18 U.S.C § 1951(a). Defendants “wrongful[lyg{csthe] actual or tlatened fear of economic

harm” to extract payments, tellirtge borrower that a failure to pay LPI could lead the lender |to

foreclose on the property that secured the |oéraf 1 205).
STANDARD OF REVIEW
Federal Civil Rule 8(a)(2) requires “a short guhain statement of the claim showing that th
pleader is entitled to relief.” When Gorsuch géle fraud, she “must state with particularity th
circumstances constituting fraud.” Federal Civilld&R@(b). This Court tests a complaint’s legal
sufficiency by accepting as true all well-pled fat@léegations and construing the complaint in th

light most favorable to the plaintiffSee Duabay v. Wells, 506 F.3d 422, 426 (6th Cir. 2007). A

complaint will survive a motion tdismiss if it “contain[s] sufficienfactual matter, accepted as true,

to state a claim to relief that is plausible on its fagshcroft v. Igbal, 556 U.S. 662, 678 (2009)
(internal quotation marks omitted). “A claim has &glausibility when the plaintiff pleads factual
content that allows theourt to draw the reasonable inference that the defendant is liable fon
misconduct alleged."Hensley Mfg. v. ProPride, Inc., 579 F.3d 603, 609 (6th Cir. 2009) (quoting

Igbal, 556 U.S. at 678).

[®)
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DiscussioN

Defendants jointly raise three arguments in support of dismissal, claiming Gorsuch fa

Is to

adequately allege (1) predicate aseeDoc. 68 at 10-21; Doc. 72 at 8-12), (2) a RICO enterprise

(see Doc. 68 at 23-25), or (3) injury proximately caused by the enterpased( at 21-23). The
Insurer Defendants separately argue Gorsuch caéningtan unjust enrichment claim as to thesee (
Doc. 72 at 12-16). Finally, the Insurer Defendants assert that Gorsuch fails to plead facts sh
Balboa or QBEIC participated in the RICO entesprior successor or vicarious liability for the act
of subsidiary Newportsée Doc. 72 at 16—20). Count II, &8 U.S.C. § 1692(d) RICO conspiracy
claim, rises or falls with the substantive RICO claim in Coudifl Craighead v. E.F. Hutton & Co.,
899 F.2d 485, 495 (6th Cir. 1990).
Gorsuch Adequately Alleges Predicate Acts

Defendants argue Gorsuch fadgoint to fraudulent corrpsndence or other communicationg

sent by mail or the wires. “Mail fraud consistgDf a scheme to defraud, and (2) use of the mails|i

furtherance of the scheme,” while wire fraud esgls mail fraud’s use-of-the-mails element with ug
of the wires. Heinrich v. Waiting Angels Adoption Servs,, Inc., 668 F.3d 393, 404 (6th Cir. 2012)
(internal quotation marks omitted).

“A scheme to defraud includes any plan or course of action by which someone uses

deceptive, or fraudulent pretenses, representatiomspmises to deprive someone else of money.

United Satesv. Jamieson, 427 F.3d 394, 402 (6th Cir. 2005%¢ also United Satesv. Turner, 465
F.3d 667, 680 n.18 (6th Cir. 2006) (maddid requires a “specific intent to deprive a victim of mone
or property”). “This means not only that a defendant must knowingly make a mats

misrepresentation or knowingly onaitmaterial fact, but also thtte misrepresentation or omissior

[72)

owin

e

false

y

brial




must have the purpose of inducing the victim of the fraud to partpragherty or undertake some
action that he would not otherwise do absent the misrepresentation or omids$ited States v.
DeSantis, 134 F.3d 760, 764 (6th Cir. 1998). “Itis netessary that the scheme be fraudulent on
face but the scheme must involversosort of fraudulent misrepregations or omissions reasonably
calculated to deceive persons of oadly prudence and comprehensiobfiited Satesv. Van Dyke,

605 F.2d 220, 225 (6th Cir. 1979).

“Itis sufficient for the mailing [or use of wires] e incident to an essential part of the scheme

[to defraud], or a step in the plo§thmuck v. United States, 489 U.S. 705, 710-11 (1989) (interna

citation, brackets, and quotation marks omitted), and each transmission need not Barfalse,

United Sates, 363 U.S. 370, 390 (1960). If a defendant could “reasonably anticipate . . . the use of

the mails” or wires, the defendant “causes” the mails or wires to be Usiidd Satesv. Oldfield,

859 F.2d 392, 400 (6th Cir. 1988). Though Gorsuch must plausibly allege a pattern of racketgerin

activity proximately caused her injury, she need Hega as a separate element of her claim that s
relied on a fraudulent communicatio&ee Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 639, 655
(2008).

Defendants say the LPI correspondence cleatgdthe high cost of LPI premiums, and tha
OneWest or FFA could be compensated for puiogalsPl. Gorsuch emm@sizes certain alleged
material misrepresentations contained in theddPrespondence: that her LPI policy was expensi

not because it reflected costs associated wisliring her property against flood, but also th

additional costs of the Insurer Defendants’ quimlquos for the Servicer Defendants’ lucrative LAl

business; that OneWest knew it would be “consgéed” for each LPI policy and by how much; thg

he

—
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such payments were not “compensation” in $ease of payment for work done, because neither




OneWest nor IndyMac performed work to obtainl [pBlicies; that the “compensation” OneWes
received was in fact a “kickback,” which the Insubefendants provided to secure and maintain the
Servicer Defendants’ lucrative business; or thatrowers who received LPI (a small fraction of
OneWest's portfoliosee Doc. 53 at  121) paid for loan tracg services performed on OneWest's

entire portfolio ¢eeid. at 1 106).

The mail and wire fraud staed’ “scheme to defraud” element is “a reflection of mora

—

uprightness, of fundamental honesty, fair play aght dealing in the general and business life ¢
members of society.United Statesv. Warshak, 631 F.3d 266, 311 (6th Cir. 2010) (internal quotation
marks omitted). At this preliminary stage, Gotsatieges facts that “nudge[] [he]r claims across the

line from conceivable to plausible Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).

Gorsuch claims the LPI correspondence portrayed a straightforward transaction, on¢ tha

sought to ensure Gorsuch’s property carried adequate flood insurance. Account statements ar

repayment agreements did too. But Gorsuch alldngesin fact, the Servicer and Insurer Defendants
used LPI to extract enormous profits and in-kindddis, including kickbacks, that were unrelated tp
the risks of insuring against floods. Gorsuch ghisdisconnect -- between what she was told she

paid for, and what she actually paid for -- are material misrepresentagemnd. @t 1 106).

This Court draws on “judicial experience and common sense” to determine whether a

complaint states a plausible claim for religéghcroft, 556 U.S. at 679. Common sense suggests if is
at least plausible that, had Gorslkmown of LPI's true terms, sheowld have rearranged her financia

priorities to avoid significant charges unrelatedhe costs of insuring against flood riskee, e.g.,

174

Almanzar v. Select Portfolio Serv., Inc., 2015 WL 1359150, at *3 (S.D. Fla. 2015) (“[DJisclosing the

end cost of force-placing the insurance cannot insuabe Defendants from claims pertaining to th

D




Defendants’ behind the scene activities that digvéhe rates borne by unsuspecting borrowers.?);

Perrymanv. Litton Loan Serv., L.P., 2014 WL 4954674, at *15 (N.D. Cal. 2014) (“it still could be th
case that [despite warning letters] the overall intétite Defendants’ representations were calculats
to misrepresent the nature of the [costs] the lenders would pass along to [borrowers] under t
clause”);Cannonv. WellsFargo Bank, N.A., 2014 WL 324556, at *3 (N.D. Cal. 2014) (sansegal so

Doc. 53 at § 107. And though under the mortgagreement OneWest could demand greater flo
insurance coverage, that does not mean the ltRIsmondence was not calculated to deceive Gorsu

Although a close call, Gorsuch has adequatibged predicate acts of mail and wire fraud

and this alone makes out a “pattern” of racketeattiyity, relieving this Court of the need to reach

the parties’ arguments regarding honest-services fraud and exto$enRothstein v. GMAC
Mortgage, LLC, 2013 WL 5437648, at *16 (S.D.N.Y. Sept. 30, 2028)eto appeal granted on other
grounds, 2014 WL 1329132, at *2 (S.D.N.Y. Apr. 3, 201@pplicability of filed rate doctrine)
certificate of appeal ability granted sub nom. Rothstein v. Balboa Ins. Co., 2014 WL 4179879 (2d Cir.
June 25, 2014).

Gorsuch Adequately Alleges an Association-in-Fact RICO Enterprise

Defendants argue “the only ‘assaion’ plaintiff alleges among the defendants is the proce
by which [LPI] is obtained,” which as a matter of law defeats her RICO claim (Doc. 68 at 24).

“[T]he existence of an enterprise is a sepagiment that must be proved . . . [in addition tg

the pattern of racketeering activity, and proof of one does not necessarily establish the other.” H

11%
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But th

existence of an enterprise can be “inferred froeretfidence showing that persons associated with the

enterprise engaged in a pattern of racketeeringigctiv. . [T]he evidence used to prove the patten

of racketeering activity and the evidence establishingnéerprise may in particular cases coalescs.
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Boyle v. United Sates, 556 U.S. 938, 947 (2009) (internal tibas, quotation marks, and footnoteg
omitted). “RICO applies both to legitimate emtéses conducted through racketeering operations
well as illegitimate enterprisesUnited Statesv. Qaoud, 777 F.2d 1105, 1115 (6th Cir. 1985).

Here, as detailed above and in the AppertdtixAmended Class Action Complaint “delineate

the specific roles and relationships of the Defendaiieges the enterprise functioned at least [fouf]

years, and alleges it functioned for the common purpose of promoting a fraudulent [LPI] pl:

generate commissions and related” benefits aored from the risks of insuring against floods.

Ouwingav. Benistar 419 Plan Servs,, Inc., 694 F.3d 783, 794-95 (6th Cir. 201&e also Doc. 53 at
19 145-56. The enterprise’s division of labor i ékawn in the Amended Class Action Complaint

Gorsuch Alleges Injury Proximately Caused by the RICO Enterprise

Defendants argue Gorsuch’s failure to voluihtanbtain adequate flood insurance is th¢

proximate cause of the injury she suffered, ndebeants’ LPI arrangement old of the high-cost

as

S

AN to

174

of LPI and urged to contact her private insweagent who could provide less expensive coverage,

Gorsuch nonetheless failed to purchase borrower+aatansurance because she could not afford
pay the $1,200 premium up fromd.(at 1 98).

A RICO plaintiff must allege the defendaht'wrongful conduct was a substantial ang
foreseeable cause of the injury and [that] thegti@nship between the wrongful conduct and the injuf
is logical and not speculativelhre ClassicStar Mare Lease Litig., 727 F.3d 473, 487 (6th Cir. 2013)
(internal quotation marks omitted). Gorsuch’s injoryst be the result dfe “pattern of activity,”
Brown v. Cassens Transp. Co., 546 F.3d 347, 353 (6th Cir. 2008), not the result of each sepa

predicate actyild v. Visconsi, 956 F.2d 560, 567 (6th Cir. 1992).
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Gorsuch claims that when she made the choice to forgo borrower-obtained insurance, ghe di

not know that the alternative she received wigmificantly more expensive than the foregon

D

borrower-obtained insurance because it reflected noncompetitive insurance rates and included ca
and in-kind kickbacks for OneWest (Doc. 53 at {1 106—-07). Again, it is at least plausible that, hac
Gorsuch known such a large portion of the addedafd<®?| allegedly was pure profit to Defendants
and unconnected to the risk of insuring agaimsids, events would have played out differenge
Cannon, 2014 WL 324556, at *3eealso Doc. 53 at 1 107. Fact-based issues like these should|not
be resolved on a motion to dismigst. Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 615 (6th Cir.
2004) (stating “traditional proximate-cause problem[s]” like weak causal links “will more often be
fodder for a summary-judgment motion under Rule a6 thmotion to dismiss under Rule 12(b)(6)”)
Gorsuch Adequately Alleges Unjust Enrichment as to the Insurer Defendants

Prior to the February 2015 Complaint Amendtreatding the Insurer Defendants as partie

U

this Court twice held that Gorsuch stated un@michment claims against the Servicer Defendarts

(see Doc. 26 at 7; Doc. 32). The Insurer Defemdaargue they are different from the Servicg

=

Defendants for purposes of unjust-enrichmenillisiz- Gorsuch never conferred a “direct” benefit
on an Insurer Defendant, they say, but insteade&stato repayment agreements with OneWest and
FFA to cover funds previously advanced on her behalf to pay for LPI.

Gorsuch must plausibly allege that she eor&#d a benefit upon the Insurer Defendants, the

Insurer Defendants knew of this benefit, and it would be unjust to permit the Insurer Defendahts tc

=

retain that benefitSee Hambleton v. R.G. Barry Corp., 12 Ohio St. 3d 179, 183 (1984). “Therule o

law is that an indirect purchasaannot assert a common-law claim fo. unjust enrichment against

12
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a defendant without establishing that a benedd been conferred upon that defendant by the
purchaser.”Johnson v. Microsoft Corp., 106 Ohio St. 3d 278, 286 (2005).
The Insurer Defendants’ “indirect” benefit argemtis unpersuasive, because it builds on cages
in which a plaintiff purchases a product from a trpatty retailer, then attempts to sue the products
manufacturer, despite the absence of any ecortoamisaction connectingahtiff and manufacturer.
See, e.g., Savett v. Whirlpool Corp., 2012 WL 3780451, at *7 (N.D. Ohio 2012) (plaintiff's unjus
enrichment claim against Whirlpool Corp., relatedvashing machine he purchased from retailer

Home Depot, failed for lactf direct benefit)lnreWhirlpool Corp. Front-Loading Washer Products

Liab. Litig., 684 F. Supp. 2d 942, 952 (N.D. Ohio 2009nts with respect to purchase throug

—

retailer BestBuy);Johnson, 106 Ohio St. 3d at 286 (explaining “[t]fiects in this case demonstratg
that no economic transaction occurred between éohersd Microsoft” and did not support an unjusit
enrichment claim against Microsoft, whose operatiygiem came pre-installed on a computer plaintiff
purchased from retailer Gateway). In these cases, the plaintiff attempted to reach far bagk in
product’s distribution chain, using wst enrichment to sue a defenttananufacturer with little or no
connection to the purchase that allegedly conferteehafit. Courts reject such theories of liability
as too attenuated, and as impermissiblerend around rules that otherwise bar sutee, e.g.,
Johnson, 106 Ohio St. 3d at 286 (citing Ohio’s refusagitant indirect purchasers standing to pursye
a state-law antitrust cause of action as furtheoreasdeny indirect purchass standing to bring an
unjust enrichment claim).

The Servicer Defendants are nothing like retajland the Insurer Defendants are nothing like
product manufacturers, who usually “receive]] all & benefits due from theale of [their product]

when the retailers purchased therim're Whirlpool Corp., 684 F. Supp. 2d at 953 n.4. The Servicegr

13




Defendants merely advanced funds to the Insurer Defendants on Gorsuch’s behalf. The |
Defendants used the advanced funds to providedeRdw-cost insurance-related services, and pro
of their own. Only thereafter were cash kickbmiuted to OneWest through IndyMac. Gorsuch bo
the costs of benefits retained by the Servicer asurér Defendants, in the form of added debt on h
loan and under repayment agreeme$¢se Randlemanv. Fid. Nat. Titlelns. Co., 465 F. Supp. 2d 812,

825 (N.D. Ohio 2006) (rejecting a similar argument wétspect to purchase of title insurance becau

of allegations showing a “transactioma&ixus” between plaintiff and defendarsge also Persaud v.

NnSsure

—t

it

re

er

Bank of Am., N.A., 2014 WL 4260853, at *14 (S.D. Fla. 2014) (“Defendants’ alleged retention| of

benefits, including inflated premiums, commissions, and service fees, would be inequitable.”).

The Insurer Defendants stress that Gorsuch fha@dost of LPI premiums advanced on he

behalf only after OneWest had s¢me funds to the Insurer Defendants; therefore, Gorsuch “[n]e
made any payments” to the Insurer Defendants, and so did not confer a benefit on these Defg
(Doc. 72 at 14). But whether Gorsuch forwardedtines to the Insurer Defendants, or OneWest d
so on her behalf, the substaw¢he transaction remains the same: she and borrowers like her \
the ultimate source of the premiums directly shared by the Insurer and Sersfead@nts. See
Hamilton v. SunTrust Mortg., Inc., 6 F. Supp. 3d 1312, 1317 (S.D. Fla. 2014).

Gorsuch Adequately Alleges Balboa and QBEIC’s Role in the Enterprise

Finally, Balboa and QBEIC comtd that Gorsuch fails to allefgects showing either Defendant
participated in the enterprise.

Only those defendants who “conduct or participdiiesctly or indirectly, in the conduct of [a
RICO] enterprise’s affairs” face civil liability. 18.S.C. 8 1962(c). RICO’s “participation” element

is satisfied through “plausible allegations that each [d]efendant ‘participated in the operatig

14
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management of the enterpriseFFP Holdings, LLCv. Moeller, 2014 WL 4322804, at *7 (N.D. Ohio

2014) (quotingOuwinga, 694 F.3d at 792). “[T]he $&is construed broadlyl”SJ Inv. Co. v. O.L.D.,

Inc., 167 F.3d 320, 325 (6th Cir. 1999), and includes claims that a defendant “ma[de] decisions or

behalf of the enterprise or . knowingly carr[ied] them outUnited Statesv. Fowler, 535 F.3d 408,
418 (6th Cir. 2008)
The Amended Class Action Complaint allegetbBa (before June 1, 2011) and QBEIC (after

played the same role in the enterprise during the time each company owned Newport and was

to the exclusive LPI agreement with OneWest and.FFAat alleged role shows participation in the

operation or management of the enterprise.

First, Balboa and QBEIC maintained an estve, noncompetitive LPI arrangement with thg
Servicer Defendants, providing, as a quid pro quo for OneWest’s lucrative business, kickback
below-cost insurance-servicing activities throughirtrsubsidiary Newport. It was reasonably
foreseeable that, as a result of that agregm¥awport would send misleading LPI correspondeng
to borrowers. Second, Balboa and QBEIC used the mails or wires, or caused the mails or wire

used, to sustain central aspects of the arrangenBatiboa and QBEIC paia portion of Newport's

costs of providing the Servicer Defendants wiurance-servicing activities, sending funds by mai

N—r

a pal

174

U

(S an

L

S to k

or wire (Doc. 53 at 1Y 153, 161). And Newport used the mails or wires to send LPI premiums to

Balboa and QBEIC. Absent these reasonablysk®able transmissions, the arrangement would ha
ground to a halt -- Borrowers would not have beetified of insurance shortfalls, Newport would
have lacked Balboa and QBEIC’s support in coveravgnue shortfalls from the insurance-servicin

activities it performed at a loss, and Balboa an&{@Bwould not have shared in LPI premiums, use
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to provide LPI or purchase LPI from an affiliateth the excess retainexb profit for Balboa or
QBEIC. SeeRothstein, 2013 WL 5437648, at **15-17.

Because Gorsuch adequately alleges Balbo®&1C’s own participation in the enterprise,
this Court need not address the parties’ successor and vicarious liability arguments.

CONCLUSION
For these reasons, this Court denies Defendants’ Motions to Dismiss (Docs. 68 & 72).
IT IS SO ORDERED.
s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

May 15, 2015
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BORROWER fails to
timely provide
adequate flood
insurance coverage for
loan collateral; repays
OneWest/FFA for
advanced premiums

ONEWEST/FFA
provides LPI
business to Balboa/
QBEIC; advances
LPI premiums to
Newport

INDYMAC
performs no work;
sends LPI premium
kickbacks to
OneWest/FFA

Appendix

Entities Comprising Association-in-Fact

BALBOA/QBEIC agrees with

OneWest/FFA to accept LPI business
in return for cash and in-kind
kickbacks; provides borrowers flood

insurance or purchases coverage from
an affiliate; compensates Newport for
a portion of below-cost services it
provides OneWest

N

v

NEWPORT monitors
OneWest’s entire mortgage
portfolio; corresponds with
borrower using FFA or
OneWest letterhead; sends
monthly reports and a portion
of net LPI premiums to
Balboa/QBEIC; sends
IndyMac 16 percent of net
LPI premiums
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