Bradley J. Delp Revocable Trust dated January 8, 1992, as amende...ember 31, 2008, as amended et al Doc. 105

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Bradley J. Delp Revocable Trust, etc., et al., Case No. 3:14 CV 591

Plaintiffs, MEMORANDUM OPINION
AND ORDER

_VS_
JUDGE JACK ZOUHARY
MSJMR 2008 Irrevocable Trust, etc., et al.,

Defendants.

INTRODUCTION

This case represents ongoing business disputesde brothers, Plaintiff Bradley Delp and

—

Defendant Cleves Delp (and their related trust$iis declaratory judgment lawsuit asks this Cou
to sort out the two brothers’ owrship of certain Delp companieBiscovery took a sharp detour in
February 2015, when Brad produceduments that appeared to hé#een taken from Cleves without
his permission; documents dated during a peri@@irl when the brothers’ business relationship was

unraveling.

U

After reviewing Brad’s document production, Gésunoved for sanctions under this Court’
inherent authority, alleging Brad had stolen theuthoents. Brad eventually filed a sworn affidavi
(JX 1) claiming that, on four occasions in 20hg, obtained the documents from the Maumge
headquarters of the Delp familyampanies. Some he took fram office conference room; others
he printed from Cleves’ e-mail inbox. During teefeur searches, Brad looked for evidence that
Cleves and Brad'’s former attorney and business@arChris Erblich, conspired to strip Brad of hi$

interest in certain Delp companies. Brad arghes plan was never fully executed; he remained an
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owner, justifying his search for Cleves’ documents, and produced in discovery all the material

obtained from these searches.

Following a three-day evidentiary hearing,eclhme clear that Brad took Cleves’ documen
in bad faith, and Brad now refuses to disclose the trature and extent bfs theft. Under these
circumstances, dismissal with prejudice is the only appropriate sanction.

STANDARD OF REVIEW

Four factors guide this Court’s decision ofetter to grant the sanction of dismissal witl
prejudice:

(1) whether the party’s conduct was due to willfulness, bad faith, or fault; (2) whether

the adversary was prejudiced by the dismissed party’s conduct; (3) whether the

dismissed party was warned that failuredoperate could lead to dismissal; and (4)

whether less drastic sanctions [are appropriate] . . . .

Fharmacy Records v. Nass&79 F. App’x 522, 524 (6th Cir. 2010) (brackets omitted) (ci\hg
v. T.W. Wang, Inc420 F.3d 641, 643 (6th Cir. 2005)). TKisurt may only issue sanctions unde
its inherent authority for bad-faith conduEirst Bank of Marietta v. Hartford Underwriters Ins. Co.
307 F.3d 501, 517 (6th Cir. 2002). A plaintiff actdad faith if his or her “conduct . . . display[s]
either an intent to thwart judicial proceedingsaageckless disregard for the effect of [the] condu
on those proceedingsS3chafer v. City of Defiance Police DeB29 F.3d 731, 737 (6th Cir. 2008)
(quotation marks omitted).

“[T]he dismissal of a claim . . . is a hlarsanction which the court should order only if
extreme situations showing a clear record of contumacious conduct by the plailtifat 736

(quotation marks omitted). That said, in an appropriate case, dismissal with prejudice may

“first and only sanction” for a plaintiff's bad-faith condu@ee idat 738.
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Cleves brought his Motion on the heelsaof April 2015 deposition, during which Brad

repeatedly invoked his privilege against selfdimination when questioned about how he obtaine

d

the documents. In his Motion, Cleves largely urged this Court to draw adverse inferences ajgains

Brad based on these privilege assertiseg(e.g.Doc. 70 at 10) (“Bynvoking his Fifth Amendment
rights and refusing to answer questions related to his possession of and access to Cleves
privileged and confidential information, Bradl®elp has guaranteed that neither the Court n
Cleves Delp will ever know the extent of his malfeasance.”).

However, with leave of thisd@lirt (Doc. 79), Brad later withdrelas privilege assertions and
provided an affidavit and hearingstimony setting forth his version of events. Cleves insists t}
dismissal with prejudice remains the only appropriate sanction, because that testimony cong
“lies and deliberate disobedience . . . [that] haustfated the Court’s attempt to fully understand th
extent and prejudicial effect of his misconduct” (D@8 at 2). Material portions of Brad’s testimony,
are contradicted by the record, Cleves argleesing unknown the full exte of Brad’s theftid. at
3-11).

Brad counters that he has provided a full amthful account of how and why he came tc
possess the documents at issue (Doc. 84 at 12hefune claims he acted on a good-faith belief the
as a company owner, he had authority to acecesgw, and retain all Delp company document;
Similarly, the fact that Brad voluntarily produced these documents shows his good-faith effo
litigate this caseld. at 12—13) According to Brad, nonetbése documents prejudice Defendants

ability to defend this lawsuiid. at 15-21see alsdoc. 100 at 5-15).

! This Court grants Cleves’ Motion to rej@ia a defendant TFO-TDC, LLC (Tr. 1:5), which
had previously been dismissed without prejud@efense counsel formally made the Motion at th

evidentiary hearing. Plaintiffs’ counsel objettetating defense counsel had given “no advan¢
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DISCUSSION

This Court concludes, after careful review @ thcord, that Brad's theft swept more broadly

than he claims and, further, that he refuses tofully and fully disclose the extent of his theft.
Brad's affidavit and hearing testimony suffer freanfundamental lack of credibility. Because of
many gaps and contradictions in that testimony, aeitheves nor this Couwill ever know the full
extent of Brad’s theft. Undénese circumstances, sanctions short of dismissal with prejudice, capnot
remove the taint and prejudice to this litigation.
To arrive at these conclusions, this Court 8tshmarizes Brad'’s version of the four searches.
Second, with respect to each of the searches, thid Examines the hearing record to determine (fo
the extent possible) what in fact happened dugsxch search. Third, this Court considers whether
Brad believed in good-faith that had authorization for the searchdourth, this Court considers
whether, based on these factual findings, sancsioms!d issue under this Court’s inherent authority.
Brad’s Version of Events

A few background facts set the stage for Brambaduct. Brad maintains that, through &
revocable trust, he owns 49 percefthe shares in TDC Companiés;. (“TDC”) (JX1at 1). TDC
is “essentially a management compathdt provides administrative servicesq, IT services) for

several Delp entities (Tr. 1:187). Each Delp entitiin, provides a specific client service: DelTuck

|5

focuses on employee benefits, DelRisk on propertyatgsinsurance, and so on (Tr. 1:190). Bra

notice of this” Motion (Tr. 1:6). In fact, defemgounsel had raised the prospective Motion in [a
phone conference held prior to the hearing, andGbigrt instructed the parties to make all such
housekeeping motions at the hearing itself. Bféshcounsel also vaguely argues that re-adding p
party that Brad had originalgued would “be unduly prejudicialit.). No prejudice exists for Brad,

because the evidence Defendants put on and theatiligtheory -- that Brad had stolen document]
and is concealing the exact nature of his searches -- is not affected by the addition of TFO-TPC.

[
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claims he and Cleves are equal partners i@ TDr. 3:53-54). The Delp Independence Trust holg

the remaining 2 percent of TDC shares, and laid@ninic Spinazze serves as trustee (Tr. 3:54).

Brad also believes that he and Cleves own esjoates of DelHold LLC (JX 1 at 2). DelHold
appears to be a holding company, owning (among thiregs) all shares in DelTime, which in turn
owns the Maumee building and mostitsfcontents (Tr. 1:49). Brad also the sole owner of Delp

& Company, an insurance consultancy (DX K; Tr. 1:53-54).

IS

Until June 2011, Brad maintained office space at the Maumee building, with access o the

building using a key fob system (DX V; Tr. 1:1040.mid-2010 (DX U), Braagnoved from an office
adjoining Cleves’ office to a smaller suite locatedher from Cleves ithe building’s west wing.

This intraoffice move reflected the brothers’ separa driven in part by differing business interest

and in part by the brothers’ acrimonious relatiopghir. 3:31-32). Because of its small size, Brad

“affectionally called [this new] office the broom ckig’ and he preferred to work in one of the
building’s more spacious conference rooms (Tr. 1:72—73). Delp company officers and employeq
used the conference rooms to hold client meetiagg {r. 1:192).

The first of Brad’s four aahitted searches ocaed on March 29, 2011 (Tr. 1:64). On tha
day, Brad spent several hours working in the main conference rdgmHe claims, while in the
conference room, he fetched a notepad fromdh&cence room hutch where he coincidentally four
two documents (Tr. 1:65ee alsalX 2). The first is a February 15, 2011 e-mail between Clev

Cleves’ attorney, and Pat Boyle, TDC's Presidet@hief Operating Officerln the e-mail, Cleves

asks his attorney to prepare an agenda fotrat&gy phone call” that included discussion of the

brothers’ ongoing disputes (JX 2 at 1368¢ alsdr. 1:186). The second document is the February

S als

18 call agenda. Marked “attorney-client privileged communication,” the agenda lists discugsion




topics such as “Brad Delp’s relationship with TDC Companiek’at 1371-72). As with all the

documents at issue, Brad claims he first shdrede February 2011 documents when he gave th

D
3

to a paralegal in February 2015 just before a document production deadline in thesggdse 1.62,
64, 87, 89).
Brad’s next search occurred several weeks later on May 12. Brad met with a client nefr the

end of the business day (Tr. 1:74-75). His accotimthat happened next deserves some detalil

1%
o

discussion, because, as will become clear below, 8sadount is incredible in view of the hearing
record.

Brad claims that, after the client meeting, he returned to his former office, now a hew
conference room connected to Cleves’ office biding) door. Brad sat domin the conference room
to write file notes, following up ohis last client meeting, and to “reflect[] upon the day, and on [h|s]
meeting” earlier that day with Cleves and Cléwa®orney (Tr. 1:74-75, 77). After this period of

reflection, Brad entered Cleves’ office; Brad shgsdid so with no particular purpose in mind (Tr

1:77-78).
Q. You just entered his office just to enter it?
A. Curious
Q. Curious about what?
A. | was just curious.

[The Court]: Curious about what?

A. What was on his desk, you know, what papers were, you know -- yeah, what
was on his -- what was on his desk.

Brad sat behind Cleves’ desk; he glanced attdoeiments on Cleves’ desk for thirty seconds, and

perhaps glanced at office shelving; he did notnopesk drawers; and he did not look at Cleve

U7

computer screen to discovetliie monitor was active, had aeen saver running, or had entered p
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power-saving mode (Tr. 1:78-80). Instead, he ldakeCleves’ computer mouse. For no appare
reason, he “jiggled” the mouse and Cleves’ e-iméibx “pop[ped] up” withouthe need to enter a
passwordi@. at 79-80). Brad claims he did not know Cleves’ password (Tr. 1:81).

Brad again paused to reflect on the morning meeting with Cleves and his attorney

performed an inbox searédr the word “Erblich” {d.); he performed no other searches (Tr. 1:85).

He

He claims he printed and produced all the e-mails he reviewed, but that he did not review all the

e-mails returned by the search (Tr. 1:81-83). He did not review all the e-mails because he
enough, and . . . wanted to vomit” (Tt83). And because his search results sickened him, he did
open up any e-mail attachments (Tr. 1:86, 91), inolydi Case Map that was attached to one e-m4
even though he opened, read, printed, and prodhedthnsmitting e-mail (JX 3 at 1367). His searc
lasted, at most, 45 minutes (JX 1 at 9).

A month later, on June 9, Brad landed two more documents (JX 4) in the main confe
room, located in essentially the same plac¢hasdocuments he found earlier on March 29 (T
1:96-97). Later in June, Cleves had Brad anigh ReCo. staff move oubf the Maumee building,
and Boyle had their key fobs deactivated (Tr. 1:201).

Following extended personal travel, Brad returned to the Maumee building on Saturday

“say
not

L

=

ence

-

July

16 for the first time since the June move (TL06—06). While he argues that, as a continuing owner

of the company he did not neece@s or Boyle's authorization to enter the building, at the time

his Saturday evening visit he kmde did not have keycard acce$¥/e were locked out, yes.” (Tr.

1:104). Brad claims he returned to the buiigdito check on [his] personal belongings,” although he

was unaware of any of his peral belongings the movers lefthind (Tr. 1:105-106). The Maumes

building includes office space rented by tenants whmat affiliated with the Delp companies. An

of




employee of a tenant let Brad(ifir. 1:106). He wandered the building for 15 minutes, but did n

search for or take any documents (Tr. 1:107-08).

Brad returned to the building the next dayn8ay July 17. He claims he entered the empty

building through the main lobby door, which wasaakled (Tr. 1:111). The building was empty

Brad’s testimony for why he returned to the bunglis vague. His affidatvdoes not explain why he

ot

made this second weekend visit, and during the hearing he denied returning “to obtain e-maljls an

documents” (Tr. 1:112). He says that, unlikeggher day when his visit was cut short by the nee
to attend a grade school reunion, he was nasgkfor time on Sunday and simply “walked aroung
the building (Tr. 1:112 & 118). But he did more than take a stroll.

Despite his statement that he had not returned to the Maumee building to searg
documents, he nonetheless entered Cleves’ afidegained access to Cleves’ computer by, agal
simply jiggling the computer mouse (Tr. 1:113). Brad denied, again, examining the computer m¢
to see what mode it was in before he jiggled the mouse (Tr. 1:114-15) (“l went right to the mou
He claims, again, he searched for “[o]ne tenblich™ (Tr. 1:115); printed and produced all the
e-mails he reviewedd; see alsalX 5); did not review any e-mail attachments, including a drg
mediation statement attached to ohthe printed e-mails (Tr. 1:121, 1Xte alsdX 5 at 1488); did

not enter a password to access Cleves’ computel:([r3); did not look at files contained in Cleves

d

h for
n,
DNitor

se.”).

computer (Tr. 1:121); and ended his inbox search because the search results “disgusted” hym (T

1:115-16). Brad estimates he spent some “30ish” minutes reviewing Cleves’ e-mails (Tr. 1:1
Since July 17, 2011, Brad claims he has wvisitee Maumee building about three times, an

only for client meetings (Tr. 1:141-42).

18).
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Brad Conceals a Broader Search of Cleves’ Computer and Office

Brad’s story does not square witke record in several respects. Brad’s claim that he found

documents in the main conference room on March 29 and June 9 is not credible. Brad’s desdg
of how he accessed Cleves’ compigeaiso not credible. So areportant aspects of Brad's alleged
inbox searches: Brad contends he performed a siggbbsearch of Cleves’ inbox; the hearing recor
shows he either performed additional searchagviewed much more of Cleves’ inbox. Brad als
says he did not review attachments, yet the hgaecord plainly shows lted. And more generally,
Brad’s description of his searches was evasive.

Brad did not Stumble on Documents in the Conference Rooiiifse documents Brad claims

to have found in the main conference roonmMarch 29 concern a phone call held on February 1

According to Brad, these documents sat undigdrin a conference room for 39 days. The

riptio

[®X

8.

documents Brad claims to have found in the seoméerence room on June 9 are dated May 15 and

20, respectively. According to Brad, these documents sat undisturbed in a conference room

to 25 days.

These claims are implausible. TDC adminibtmassistant Beth Loy testified that, at the

beginning of each work day, follomg each use of a conference roamg at the end of each work
day, either she or co-worker Carol Willits wduidy up the conference rooms according to &
established routine (Tr. 2:36-339, 41, 42). If Loy found a document belonging to Cleves, s
would place the document on Cleves’ chair, butcaraot recall ever returning material to Cleve
left behind (Tr. 2:39see alsdr. 2:48). More specifically, she stgtthat, had documents been store
in the conference room hutch where Brad claims to have found them, she “would have definitg

pulled them” (Tr. 2:40). Boyle explained whyetbelp companies use this conference room swe

for u
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policy: many clients cycle through the conferemm@ms in a given day, and during these meeting

employees and clients discuss sensitive financiatnmdtion. The staff takes steps to maintain the

confidentiality of this sensitive information (Tr. 1:197).
Brad’s chance “discovery,” not once, but twigesimply not credible. But even if papers
could have evaded Loy or Willit's attention, itilsprobable that Cleves left any documents behir]
in the first place. The March 29 documents (JX&@jtain privileged discussion of Cleves’ strateg
in handling his separation with Brad. Cleves would not have absentmindedly left such docun
for 39 days, in a conference room that he krign&d could access. Like Brad, Cleves is
sophisticated businessman. Moreover, Cleves hagason to print the June 9 documents (Tr. 2:64
Nothing in the record gives this Court reason to doubt that testimony: the June 9 documents ar
general comments (JX 4 at 1444), or reflect drafhibments to a letter later sent to opposing coung
(id. at 1429).
Brad did not find these documents in the epafice rooms; he obtained the documents fro
another source within the building. This gapBrad’s testimony is most plausibly filled by
concluding that Brad obtained tMarch 29 and June 9 documents in the same way he obtaine
the other documents he has disclosed: by searching Cleves’ inbox or rummaging through G
office.
Brad Wrongly Accessed Cleves’ E-mail InboBrad claims that on May 12 and July 17, hg
accessed Cleves’ email inbox by simply jiggling theapater’'s mouse, and denies using a passwag
to access Cleves’ computer.
That testimony too is implausible. During relevant time periods, both brothers were regis

representatives of LPL Financial, and their ibasses were subject to regulation by the U.!
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Securities and Exchange Commission. Both LRd the SEC required password-protection for al

building computers; periodic audits checked cbamgze with the password requirements (Tr. 1:149,

=

152, 162). Under these requirements, after 15 m#at inactivity, each Maumee computer woulg
enter a screensaver mode, andd 85 minutes after that, theraputer would enter a power-save
mode (Tr. 1:165-66). After the screensaver or pesa®e trigger, a user would need a password [to
access the computer desktop (Tr. 1:166). Furdfeer 2010, e-mail services for TDC and Delp &

Co. employees were placed into separate “contgime TDC's server, such that the employees o¢f

—d

one company could not access the e-mail inboxesemdaits of employees of the other company (T

=

1:148). Months before Brad's first searchjth@rad and Cleves’ e-mail inboxes stood on either sigle
of this “container” dividing wall, and neitherdither would have access to the other’s e-mail inbgx
or calendar.
Brad therefore could have accessed Cleves’ computer in one of four ways.
1. Brad could have hacked Cleves’ qarter, bypassing the password requirement or

puncturing the separation between Outlook “contajhbrg Brad does not have the computer skill

UJ

D
o

to hack a computer on his own, and the recordslasidence or plausible inferences that he gain
help from a computer hackes.q, Tr. 3:35).

2. Brad could have accessed Cleves’ compuiiin 15 minutes of Cleves’ use of the
computer, at a time before the computer entdredcreensaver mode. But on May 12, Cleves left
his office more than an hour before Brad accessed his computer (Tr. 2:63; DX seatdlsalr.
1:74-76). And on Sunday July 17, Cleves had loegof the office since Wednesday July 13 (T
2:67-68; DX X at 11-12). On both occasions, then, Cleves’ computer sat inactive long enough tc

trigger password-protection measures.

11




3. The password requirement could have lssactivated, allowing Brad access to th

desktop from the screensaver or power-save mott®ut use of a password. Only Ryan Valek

D

TDC’s in-house IT staffer, could have disabled password requirement, and he denies he ever did
(Tr. 1:151).
4, Brad could have known and used Clevesspard. Cleves kept a written copy of hig

password in an area “easily accessible to somebody who sat in [his desk] chair” (Tr. 3:36).

In light of all the evidence, it is apparahiat Brad, somehow, knew Cleves’ password to

access Cleves’ computer. Because testimony on this point goes to the heart of how Brad agcess

Cleves’ computer, Brad's testimony that he did not use a password is a deliberate lie.

Brad’s Searches Cannot be Squared with the RecdBdad described certain limits to the

scope of his inbox searches, saying he perfornsétbde keyword search and did not review e-maljl

attachments. The record contradicts both claims.
Brad claims he performed a single keywagdreh on May 12 and July 17, searching only fa
e-mails containing the word “Erblich” (Tr. 1:8515-16). However, he produced e-mails that do n

include that search term -- not as a sender, rec@igein the subject liner body of the e-mail -- and

-

ot

therefore would not have been returned by the “Erblich” search (JX 5 at 1446-1447, 1461, 1478)

When confronted with this fact during the hiagr Brad could not explaiwhy his production would

contain documents that could not have been retumpétk single search he claims he performed (7]

1:127):
Q. How in heaven’s name did [JX 5] 1447 come up on a search of the word
“Erblich™?
A. | obviously printed this e-mail, and | produced it.

12
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Q. Mr. Delp, you performed more seaeshthan just on the word “Erblich,”
correct?
A. Incorrect. | only searched “Erblich.”
Similarly, Brad states he did not review or penatnail attachments (Tr. 1:120). His catalogue of th

documents he printed from Cleves’ computetudes documents that are not e-maalg(JX 5 at

1448-58). Brad accessed these documents either bjwggemail attachments, or searching Cleves$

computer hard drive in addition to the e-mail inbox.

This Court has no Confidence that Brad Produced all the Misbegotten DocumeAts.

e

>4

refrain in Brad’s testimony is that he printed and produced all the e-mails or documents he reviewec

For several reasons, this Court doubts that i8sad reviewed more e-mails or documents than he

cares to reveal.

First, Brad testified that he spent 45 mamiteviewing Cleves’ inbox on May 12 (Tr. 1:82)
and 30 minutes searching Cleves’ inbox on July 171(I29). Yet, Brad prited, he says, only seven
e-mails on May 12 (JX 3), and fifteen e-mails (sevefalhich are duplicative printings of sequentia
e-mails in one e-mail chain) or documents on July 17. What was he doing all that time, esps
considering the allegedly scandalous nature of the material Brad had reviewed (Tr. 1:83) (*
enough, and | wanted to vomit.”)?

Second, two of the e-mails Brad printed carg&titemely sensitive attachments: (1) Cleves

attorney’s Case Map, setting forth Cleves’ legal strategy in the brothers’ business disputes, 3

a draft mediation statement Cleves’ attorney Ipaepared for submission to a mediator whp

unsuccessfully mediated the dispute on July 19, 2Bidd claims he did not review either documern

(Tr. 1:91, 124). In other words, Brad asks this Ctwuibelieve that he was more interested in th

e-mails that transmitted these sensitive documentdihavas in the documents themselves. Of 4
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Brad’'s evasions at the hearing, the claim thatitieot review these sensitive documents is perhajps

the most implausible.

Brad explains he showed this level of rasit even though he was on a search for evidence

of a conspiracy against him (Tr. 1:83). If thets his mission, what better source of such informatig
than Cleves’ case blueprint or his ex parte statétoesn mediator? Brad would not have refraine
from viewing these documents, on the grounds they were privileged, because he accessed and
other documents marked as attorney-client privilegegl 0X 2 at 1371-72). In fact, Brad accesse
the e-mail transmitting the draft mediation statement two Hef@ethe mediation was held (Tr.
1:125), and therefore could have learned the opggsarty’s settlement strategy right before thi
important meeting. This Court has no doubt that Brad reviewed both documents.

Third, even as to the documents he produceat] Bxiled to provide a convincing explanatior]
for how he came into possession of certairudoents. Exhibits O (at 1481-82) and P (at 1483—84
are successive e-mails in a July 1, 2011 e-mailncbetween Erblich, @les, Boyle, and TDC
accounting employee Mike Lenkay. The e-maikre printed from Cleves’ inbox, and discus
referral sources and commissions for certain Delp companies. Brad did not include the e-m
attachments to his affidavit, even though thedaffit purported to comprehensively identify how an
when Brad obtained each of the documents at issue.

In addition to being omitted from the affidavit, the e-mails stand out for their print foo
Brad claims that, when he printed an e-mail from Brad’s inbox, he did not alter Cleves’ pr
settings and sent all print jobs to the sametgrjhocated near the reception area (Tr. 1:85-86). T
vast majority of e-mails Brad produced carry ideaitprint headers and footers -- in the page’s low

lefthand corner a print-date stamp, and in the ‘sag#er righthand corner a page count. Exhibit

14
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and P’s print footers do not match any of the othearails Brad admits he retrieved from Cleves
inbox, and these exhibits do not show when they werged. The exhibits were therefore sent t
a different printer, or used different settingartlthe other e-mails Brad produced. Cleves did n
print the e-mails (Tr. 2:65-66). He would have had no reason, for example, to print Exhibit P, v

is identical to Exhibit O, but contains Erblishdbne-word response -- “Thanks.” And for his par

Brad had no explanation for how these documentdd have wound up in his hands (Tr. 1:134-46).

The e-mails are dated after Brad and Clevestiogiahip had deteriorated to the point where ea¢

sought physical separation of their workplaces lzaudl already begun discussing mediation date
Cleves therefore would not have handed thisrmation over to Brad, and Brad does not eve
suggest that Cleves did.

Finally, and importantly, there is evidence that Brad could access the building on his own

after the June 2010 lockout, when his building kdywas deactivated. Brad claims the building wg

unlocked on Sunday July 17 when he arrived{7¥11-12). This Court doubts Brad’s testimony on

this point. The prior day, the building had been locked, as Boyle testified it would be on wee
days (Tr. 1:200-01). Brad maintained some fofraccess to the Maumee building, but refuses
disclose this form of access. The record supports three alternatives.

1. Brad secreted away a physical keythe Maumee building. While access to thg
building’s high-traffic entrances is controlled bhykey fob system, other building entrances a
accessed using a physical key (Tr. 1:200). Boyleiedtdrad did not havekeey to these low-traffic
doors (Tr. 1:201). But other testimony suggests 8aylmistaken. Valek testified that in latg
summer or early fall 2011.¢., after Brad’s office move), Braghtered the Maumee building using

one of the low-traffic entrancés$r. 1:172 (“Well, first off he cam in the side door back by where
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the benefits department was. That’s not --wWaildn’t be normal or tyial[, using the door and not

the front office door]. . . . | sat right by thatdk door, so | know he did come in that door $ge also

Tr. 1:173 (explaining the “broom closet” was locatedr the benefits department, on the building
west side).
2. Brad gained access to the building and unlocked a side door, so that he could

to the building at a later time. For instanceadwas in the building aduly 16, the day before he

claims to have walked through the building’s ukled front door. He could have easily withdrawn

a door deadbolt from the inside in anticipatiorhisf return. Indeed, Boyle found the north door i
such a state in November 2012 (Tr. 1:202-203).
3. Brad could have gained access to the building through third parties, as he did V
building tenant on July 16, and through cleaning woman Debra Matz “a few times” (Tr. 3:46).
Here, as elsewhere, Brad’s incomplete and incredible testimony leaves this Court with
inferences to draw from the evidan) and all of these inferences confirm that Brad has only told g

of the story.

2 Boyle also found a mail tote lying in an unnatural area of the office and immedia
associated the mail tote with Brad (Tr. 1:202—-08}jause, as the evidence shows, Brad’s habit w
to use a mail tote “like[] a large briefcase” whikeand Cleves’ relatiohg was ongoing (Tr. 1:101).
To follow-up on this hunch, Boyle called Bob Armbter, owner of the building’s cleaning service

and asked if a cleaning employeeitet anyone in the building on the prior night. Boyle said that

Armbruster spoke with cleaning woman Debra Matz, and confirmed that she had let Brad i
office (Tr. 1:203).

While this Court earlier indicated it would aNahis testimony to stand for whatever value
it had (Tr. 1:204), it is now clear that Boyle’s itation of Armbruster’s conversation with Matz is
inadmissible hearsay. There is no cleaning-cegeeption to the Rule Against Hearsay. In an
event, Matz could not recall specific dates she let Brad into the office (Tr. 3:47).
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Summary. Brad refuses to fully and truthfully disdle the nature and extent of his searchegs

at the Maumee building. The evidence shows Brad did not stumble upon documents in the conferenc

rooms on March 29 or June 9; he instead obtained these documents, most likely, in Cleves’

And on May 12 and July 17, Brad did not stundsi& Cleves’ e-mail inbox, performing only a single

keyword search. He entered Cleves’ office itk deliberate intention of searching for documen

pffice

[S

belonging to his brother, used Cleves’ password to access his computer, and performed @ mol

broad-ranging search than Brad is willing to admit.

Brad’s Primary Justification for his Search is a Post-Hoc Justification that is
Contradicted by the Record and, in any event, Objectively Unreasonable

Another refrain in Brad’s testimony is that he did not act in bad faith because, at the time he

performed his searches, he believed he was stdharer of relevant Delp companies and had the

authority to access and review company prop€eiBgcause | am a rightfdwner of TDC and was
trying to establish the deception committed by notheer Cleves and my former lawyer Erblich,
did not believe my actions in taking the at-sglocuments was wrong” (JX 1 at 14). Howeve
Brad’s own statements, made near in time ¢éostharches, show that in spring and summer 2011,
believed he had sold his interest in the same Delp companies. And even accepting Brad's p
justification for the searches, the conclusion treatiraws from his alleged ownership status -- th
he could rifle through his brother's possessians objectively unreasonable and not a good fai
basis to conceal what is, plainly called, theft.
At the hearing, withesses discussed at lengthllaged sale in early 2010 of Brad’s interes
in TDC and DelHold to the TDC Tst, with Cleves as a beneficy (Tr. 1:208, 2:87). While Brad
admits a deal was discussed then, he claimssineaer completed because the parties disagreed ¢

key terms (Tr. 3:61).
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However Brad had a very different assessnoéihiis ownership just before and during the

time he took Cleves’ documents.

. Brad had not been a W-2 employe€€ since, at the latest, January 2009
(Tr. 1:47).
. In August 2010, Brad wrote Cleves,gilig Cleves was “in default of the

promissory note associated with the Purchase and Sale agreement of my
interest in DelHold LLC” and declarede note payablenmediately (DX G).

. In fall 2010 (Tr. 1:43), Brad filed a federal return for the 2009 tax year,
claiming a sale in his partnership intaran DelHold in an amount that did not
exceed his basis in that partnership interest (DX H at 110).

. In February 2011, Brad’s attorney wrote Cleves, stating among other things
that “you and Bradley J. Delp entered into certain transactions involving the
transfer of various interests in variogstities,” and requesting copies of the
transaction documents (DX A at 1357-58).

. That same month, Brad’s attorney @/@pinazze, stating with respect to both
DelHold and TDC, “Mr. [Brad] Delp beliges this was a sale to a certain trust
entity created by Mr. Delp,” and agaasking for copies of the transaction
documents (DX B at 1360-61).

. In July 2011, less than a week befaeelthy 17 search, Brad wrote Spinazze,
in Spinazze’s capacity as the TDC Truse8pl Trustee. Brad stated it was
his intent “that | would be able teeacquirethe stock of the The Delp
Company [that he had granted or sold to the Trust] from the Trust at a later
date,” and asked Spinazze to use his authority as Special Trustee to substitute
Brad for Cleves’ family members abhe “persons having the power to
withdraw assets [from the Trust] and substitute additional assets of equivalent
value,” because Cleves had refused to make such a substitution (DX F at 2)
(emphasis added).

Clearly Brad thought he had sold his interegharelevant Delp companies when he took Cleve
documents, and therefore did not access Cle¥Bsé®n the understanding that he was a compa

owner. Brad’s response, that the above statesmethese documents were simply him “shooting i

>

the dark” about his ownership status, is not credibée,(e.g.Tr. 1:16, 20, 41). None of the
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documents, least of all his federal tax returfieot such a hedged or nuanced understanding of {
alleged sales.

Moreover, Brad’s alleged good-faith belidbaut his ability to search Cleves’ office is
unreasonable. Brad points to no case law staridirttpe proposition that a shareholder has a rig
to access and use company propefige, e.g.Kaiser v. Bowlen455 F.3d 1197, 1208 (10th Cir.
2006) (“Itis . . . well established as a ‘basic tefé@tmerican corporate law . . . that the corporatio

and its shareholders are distinct entities’ amd‘individual shareholder . . . does not own th

corporation’s assets.” (quotirgole Food Co. v. Patrickso®38 U.S. 468, 474—75 (2003) (ellipse$

in original)). And legal authority aside, Bradovides no explanation for why he could reasonably

expect he had the authority to sift througlkev&s’ e-mail inbox and office, at a time when Bra
believed Cleves was an equal shareholder in the relevant Delp companies. He cannot, becau
business partners do not treat each otherignvilay. Brad’s reliance on the TDC Employmen

Policies & Procedures manual, which informs esgpks that the company could monitor compar

e-mail accounts, also falflat (Doc. 84 at 9see alsdoc. 84-2 at 24-25). Those policies define the

Company’s relationship with its employees, and Cleves was a company owner and officer, 1
employee.

Brad’s justifications for his search are eitbentradicted by the record, unreasonable, or bof
More than that, Brad’s own conduct confirmshaa no reasonable basis to believe his purport
ownership status allowed him to access Clevesuchents. If in 2011, Brad truly believed he ha
a right to access Cleves’ inbox and other documentsphtl have asserted his rights like any othe

businessman by demanding access to the documentsrahaséd, file for injunctive relief. Instead,
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whenever Brad searched in Cleves’ office,digt so after business hours or on a weekend, whien

another TDC employee or tenant would not be around.

Brad apparently recognized that this surreptitious, after-hours access to Cleves’ office is

indicative of a bad-faith purpose, because indiiglavit Brad wrote that he accessed Cleves$

computer on May 12 “in the plaingit of other TDC employees indlbuilding at that time” (JX 1
at 9). The import of this sehent is clear: TDC employees were present in the building on May,
when Brad accessed Cleves’ computer, saw Boaig so, and thought nothing of Brad’s presenc
in Cleves’ office because they did not confronadior tell Cleves thefiad seen Brad using his
computer. But, as it happened, Brad doeskmaiw if another person saw him using Cleves
computer, or even if another person was in thiglimg during his search sessions. As he explaing
at the hearing: “The plain sight [described in affydavit] was | was in an office with a window in
plain sight of any employee that would be in thidauog at that time and would have walked by. Anc
we have employees that worked late. | wasm®@tdhly one that worked late” (Tr. 1:77) (emphase
added). The material gaps, between Brad’s affidend what he later admits at the hearing, a
telling.
Cleves has Shown Bad Faith Conduct

As should by now be clear, Brad’s conduct piy[s] . . . an intent to thwart judicial

proceedings or aft the least] reckless disref@mrthe effect of his conduct on those proceedings|

Schafer529 F.3d at 737 (quotation marks omitted) afitne when he believed he no longer had ar
ownership share in relevant Delp companies, tgaat four occasions, Brad snuck into Cleves’ offic
looking for information Brad believed would heluétrate Cleves and Erblich’s scheme. That

theft. And the business dispute that motivatedttieft is the same dispute that forms the basis f
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this lawsuit. The record shewBrad somehow gained access to the building during times wheg

would otherwise be locked, or entered thadig during regular business hours through doors thiat

normally are locked from the inside.

And, if all of this conduct was not bad enough, Brad attempted to cover up the naturé
extent of his searches by offering incredible hearing testimony. Portions of that testimony 4
squarely contradicted by the record on points so foneadal to the nature of the searches, or refle
such intricate tales of how he obtained certairudunts, that this Court cannot reasonably ascri
the contradictions to faulty recall or innocent nassinents. Because Brad alone is responsible
the bad-faith conduct in this case, he does noefitefrom the more forgiving treatment courts
typically afford in cases where sancti@me sought for an attorney’s misstefee, e.gKnoll v. Am.
Tel. & Tel. Co, 176 F.3d 359, 363 (6th Cit999) (“This court has been reluctant to uphold th
dismissal of a case merely to discipline an era#torney because such a sanction deprives the cli

of his day in court.” (quotation marks and ellipsis omitteegrmon v. CSX Transp., Ind10 F.3d

n it

b and

ire Sc

364, 367 (6th Cir. 1997) (explaining appellate review of dismissal with prejudice as a sanction is

“more stringent[] in cases where the plaintiff's ati@y’s conduct is responsible for the dismissal”

Carter v. City of Memphis, Tenr636 F.2d 159, 161 (6th Cir. 1980) (reversing dismissal with

prejudice as a sanction because “[t]he plaintiff [wa]s blameless”).

Brad makes much of the claim that “[u]nlikeost motions for sanctions, this case involve
documents that Plaintiffs voluntarily and timgdyoduced, not documents that were concealed
destroyed by a party” (Do@4 at 8) (emphasis omitteddee alsdDoc. 78 at 4 (same). “If [he]
intended to be malicious,” Brad argues, “he would have kept the subject documents secret g

turned them over to Plaintiffs and designated them as confidential” (Doc. 100 at 2).
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To be sure, the case for a bad-faith finding widad stronger had Brad been caught destroyif
or concealing the documents. But there is evod enough of Brad’s bad faith, even with hi
“voluntary” production. And Brad’s insistence that his document production shows a litig
attempting to “come clean” about his conduct ringbolaoin light of his incredible hearing testimony
about his searches.

Cleves has Shown Prejudice from Brad’'s Bad-Faith Conduct

Cleves invested a significant amount of aty time and money attempting to uncover the

nature and extent of Brad’s theft. In return, Brad provides evasive, incomplete, and at timeg
testimony. More important for the future coutdehis litigation, however, Cleves “know]s] little
more now than [he] did when [he] began about how” Brad obtained the documents and how
more broadly his search rangéteg’l Refuse Sys., Inc. v. Inland Reclamation &2 F.2d 150, 155

(6th Cir. 1988),0verruled on other grounds as recognized/ance, by & Through Hammons v.

United States182 F.3d 920, at *6 (6th Cir. 1999) (tabl&pr good reason, Cleves worries about the

documents Brad reviewed and how those documents affected Brad’s legal strategy prior to and
this casegee, e.qg.Tr. 2:78). And this Court worries théecause Brad has refused to play by th
Civil Rules, his conduct has tainted the proceeditsy can Cleves believe this case will procee
on a level playing field?

Cleves can have no resolution to these questions and concerns. Brad’s primary atte
deflect any finding of prejudice ieerefore unavailing. Focusing grn the documents he produced
Brad organizes the documents by subject-matter and purports to show that the document cat
are either not material to this lawsuit or were discoverable by BesDpc. 100 at 5-12). Brad

correctly observes that most of the documents are not attorney-client privileged. But the fact re
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that Brad has not provided truthful testimony relgag the nature and extent of his searches pr
produced all the documents he reviewed.

Brad had Adequate Notice of the Sanctions Requested

14

Following Brad’s February 2015 production, defecsensel raised with this Court the issu¢
of possible document theft, andgiCourt granted leave to depose Brad “regarding allegations that
he improperly obtained attorney-client communimasibetween Defendants and their counsel” (Dog.

64). That deposition occurred in late April 20&8dDoc. 66). That same month, Cleves sought, and

obtained, leave of Court to move for sanctions (Doc. 67). Cleves filed the Motion in late-May 2015

(Doc. 70). Brad then moved fgppointment of a special master to conduct a privilege review of {he
stolen documents and for an extension of timec(D2), and Cleves opposed (Doc. 74). This Coyrt

set a hearing to discuss both the Sanctions gpdiatment Motions, but denied Brad'’s request fq

-

an extension of time to oppose the Sanctions Motion, observing that under the briefing order then i

effect Brad would have had two months to oppose (Doc. 75).
Because of attorney health issues, this Cgnamited Brad'’s request for an extension of time

in July 2015, delaying both the hearing dateé apposition deadline until late August 2015 (Doc. 77).

Then, shortly before these new due dates, Brad filed a “combo motion,” seeking an evideptiary

hearing on the Sanctions Motion, permission for Plaintiffs’ counsel to view documents that, since

mid-2015, had been filed under seal, a furtherresiten of time to oppose the Sanctions Motion, arjd
leave of Court to supplement thecord with Brad’s affidavit (Doc. 78). This Court granted the
combo Motion in full and denied as moot thegphintment Motion (Docs. 79—-80). Brad’'s Opposition

was filed September 18, 2015 (Doc. 84), four moaftes the Motion was filed and one month aftey

this Court granted the combo Motion. Also in mid-September 2015, this Court denied Cleves’ Mption
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for Reconsideration of the combo Motion Order (Docs. 83, 86). This Court held a threg
evidentiary hearing in October 2015 (DEntries 10/19/15, 10/20/15, and 10/21/15), and soug
supplemental briefing from the parties in November 2015 (Docs. 98-100).

Brad only briefly argues that he lacks noticattihis conduct could have led to dismissal wit
prejudice (Doc. 84 at 21-22). That argument, h@rewas premised on the view that it would b
inappropriate to grant dismissal on the basis of adverse inferences, related to Brad’s pri
assertions, after Brad had withdrawn those asserseesq). After a deposition, several rounds of

briefing related to the Sanctions Motion, severdénsions of time, numerous telephone confereng

-day

ht

11}

vilege

(SN

with this Court, leave to withdw his privilege assertions, a three-day evidentiary hearing (whjch

featured almost seven hours of teéstimony), and this Court’s reggi for supplemental briefing, Brad

received sufficient notice that this Court was ¢desng the sanction of dismissal with prejudicel

See Harmon110 F.3d at 368.

Sanctions Short of Dismissal with Prejudie will not Protect the Integrity of this
Court’s Proceedings

This Court must consider whether a sanctloorsof dismissal with prejudice would “protect

the integrity of pretrial proceduresPreeland v. Amigpl103 F.3d 1271, 1280 (6th Cir. 1997). Th¢

Sixth Circuit explains that “a district court should impose a penalty short of dismideakthe
derelict party has engaged in bad faith or contumacious conditarmon 110 F.3d at 367
(quotation marks omittedjemphasis addedgsee also KnoJl 176 F.3d at 366 (explaining the
importance of the willfulness, prejudice, and notice factors “fades in the face of the conclusio
dismissal was warranted by contumacious conductQontumacious’ is defined as ‘perverse in
resisting authority’ and ‘stubbornly disobedient3chafer 529 F.3d at 737 (quoting B8STER S

THIRD INTERNATIONAL DICTIONARY 497 (1986)).
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Courts have granted dismissal with prejudica sanction for a party’s evident refusal to fully
disclose the nature and extent of his ortheft of documents from an opposing party. Ebgle

Hospital Physicians, LLC v. SRG Consulting, |61 F.3d 1298, 1306 (11th Cir. 2009), the cou

affirmed the sanction of dismissal with prejudice for plaintiff’'s prolonged access to privileged

materials and his “refusal to explain the extef his electronic easdropping or his ongoing ability
to intercept privileged communications.” Thereg thistrict court confronted serious gaps in th
evidentiary record -- invoking the Fifth Amendmethie plaintiff refused to testify regarding “how
and when he had obtained the privileged and intenmalils. . . . and whether he continued to ha
the ability to intercept prileged internal and attorney-client email communications.” The distr
court filled those gaps in the hearing record veittverse inferences based on plaintiff's privileg
assertion.ld. at 1302-03.

While Brad claims that case is extremelaph (Doc. 100 at 13), this Court sees close
parallels. Here, the adverse inferences that stack up against Brad are not the product
now-withdrawn privilege assertion, but of his omddled testimony. This Court can never know th

extent of Brad’s access to Cleves’ information; and Cleves has produced enough evidence to 4

afinding that Brad accessed materials more timesBhahhas cared to disclose, and reviewed moye

documents than are included in his limited producti®ee also Ponte v. Sage BankF. Supp. 3d
---,2015WL 5568087, at *5 (D.R.1.) (“Ponte’s refusditahfully answer the questions he was aske
has made it impossible for this Court to deteeninith any confidence thactual extent to which
Ponte reviewed the privileged information and ¢@®plied with this Court’s order regarding returr
of the privilege information to Sage. Moreovéaving heard Ponte d&fy, this Court has no

confidence that, moving forward, Ponte will abide by the discovery rules and this Court’s fu
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orders”) (granting dismissal with prejudice as sanctidajkson v. Microsoft Cor@211 F.R.D. 423,
431 (W.D. Wash. 2003ff'd, 78 F. App’x 588 (9th Cir. 2003) $adly, Mr. Jackson's misconduct did
not cease when he finally turned over the stolen materials to their rightful owner.”) (granting disnpissal
with prejudice as sanction).

Brad’'s deception has also obstructed this Cewtficient handling of its own docket. For
more than nine months, the merits of this casebkas sidelined in an effioto get at the root of
Brad’s conduct. All of that delay and work bystiCourt has yielded little except further questions.
This case should have been well on its way to final disposition by now.

Brad’s attempt to cover up his theft shows willful defiance of this Court’s truth-findipg
function. Such conduct is classic contumacious behawiad it is just as clear to this Court that a

sanction short of dismissal with prejudice wouldt protect the integrity of the legal system

Permitting Brad’s claims to go forward would rewarh for his theft and deception, and set an awfly
precedent for civil litigabn. Less severe, alternative sanctions include a preclusion order pr a
financial penalty. However, these, and milsi@nctions like them, would not address the knowledge
Brad gained from the documents he reviewed, those he did not produce, nor would these lesger
sanctions sufficiently punish Brad for his attemptederup or deter others from similar conduct
Dismissal with prejudice is properly entered here as “the first and only sanction” for Brad’'s

misconduct, because the alternative is fundameniafigir and would debase the judicial proces

\"ZJ

See Harmon110 F.3d at 368. No free pass; nothing less than dismissal will do.
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CONCLUSION

For these reasons, this Court grants Clevesidvidor Sanctions (Doc. 70) and dismisses wit

prejudice the Second Amended Complaint (Doc. 37).

IT 1S SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

December 31, 2015
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