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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

DOUGLAS LEAVELL, Case No. 3:14 CV 1420
Plaintiff,
V. MagistratdudgeJamesR. Knepp,ll

CITY OF SANDUSKY, et al.,

Defendants. MEMORANDUM OPINIONAND ORDER

INTRODUCTION
On June 27, 2014, Plaintiff Dowd Leavell filed a complairggainst Defendants City of
Sandusky, City of Sandusky Police Departmerfficér Ron Brotherton, Officer Adam We5t,
Officer Huffman, Officer Ritterbach, Dective Dave West, and unknown officers
(“Defendants”). (Doc. 1). The Comjtd asserts the following claims:

42 U.S.C. § 1983 Unlawful Traffic Stageading to a Search and Seizure
42 U.S.C. § 1983 False Arrest and Imprisonment

Trespass

42 U.S.C. § 1983 Retaliation

42 U.S.C. § 1983 Municipal Liability — Failure to Train

Property Damage

Pattern or Practice

NookrwhE

Id. Because Leavell’'s Complaintisas federal questions, tl@ourt has jurisdiction under 28
U.S.C. § 1331. The parties consented to the urgteadis exercise of jurisdiction in accordance
with 28 U.S.C. 8 636(c) and Civil Rule 73. (Doc. 24). This case is before the Court on
Defendants’ Motion for Summary Judgment. (D88). Leavell filed a response (Doc. 37), to
which Defendants replied (Doc. 40). For the reasmisw, Defendants’ mimn is granted in its

entirety and the case is dismissed with prejudice.

1. Adam West is a detective. (Doc. 33-15, at 3).
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BACKGROUND

The case arises from a series of inciddrgtween Leavell andity of Sandusky police
officers spanning almost a year. Viewing the fantshe light most favorable to Leavell, the
background of this case is as follows.
June 28, 2013

An incident on June 28, 2013, began with adfs arriving at Leavell's residence—1700
South Forest Drive, Sandusky, Ohio—to invesegatpossible domestic dispute and ended with
his arrest. (Doc. 33-2, at 5). City of Sanduslglice Officers Stephen Ritterbach and Jonathon
Huffman were dispatched to the home to stigate a possible domestic dispute after police
dispatch received a call advising “there walliryg and things being thrown around”. (Docs. 33-
2; 33-12, at 1; & 33-13, at 1). LealVlived at the residence withis girlfriend, Danielle Martin.
(Doc. 33-16, at 5-6). Indeed, Ledlveestified Martin was, indct, breaking things in the home
because she was mad at him. (Doc. 33-16, at 12-13).

When Officer Ritterbach arrived he was alite see inside and noticed torn window
shades, a broken mirror, knocked down chairs,aafligpped over table. (Bcs. 33-2; 33-12, at 1;
& 33-13, at 1). He saw a man near the windowklout, and then turn around and walk with a
woman toward the eastds of the residencéd. Ritterbach knocked othe front door, but no
one answeredd. When Huffman arrived, togethéiney again knocked on the front doda.
Ritterbach ordered the occupants to open the ddorhe officers informed the occupants they
would not leave and woulidrce entry if necessarid.

The factual disputes are as follows. For hig,paeavell states that after he opened the
door, the officers “grabbed [him] and draggedrhoutside” and arrested him. (Doc. 33-16, at

14).



The officers recount that Leavell opened fitent door, but began walking away, stating
he did not want the officers asking himyaguestions because he had an attorlie\Ritterbach
asserts he inquired as to the lboma of the woman and Leavell begto call for her as he walked
toward the kitchenld. Huffman states he began to @il Leavell, who put his hands up,
blocking the officers from the kitcherd. Huffman recalls he attemptdo get around Leavell, to
no avail.ld. He then arrested Leavellrfobstructing official businesd.

August 31, 2013

After observing Leavell leave a known drugarOfficer Ronal@Brotherton stopped him
on August 31, 2013, for making an illegal rightrtu¢Docs. 36, Ex. J.; 33-3, & 33-14). Leavell
did not dispute the violation, instead admittinge] made a mistake”. (Doc. 36, Ex. J). During
the stop, Leavell admitted to dropping off an individaahat particular area, but would not give
a specific address from where he had coldeBased on Leavell's known drug trafficking
history? evasiveness, and the fact that he hei come from a known drug area, Brotherton
requested a K-9 unit. (Doc. 33-14)hile waiting to see if there was an available K-9 unit,
Brotherton requested consent &ach the vehicle, but Leavedifused. (Docs. 3-14 & 36, Ex. J).
Brotherton then cancelled the request becauselitd take too long for the dog to arrivd. He
issued Leavell a written warning for the traffic violatidd. The stop lasted approximately
fourteen minutes. (Doc. 36, Ex. J).

October 2, 2013
On October 2, 2013, Officer Ron Brothertand Detective Adam West stopped Leavell

for driving in the wrong lane of travel aftebserving him leave a known drug location. (Docs.

2. Brotherton assertethe Sandusky Police Department poesly found drugs on Leavell’'s
person and in his home. (Doc. 33-14). Leavell doasdispute this and admits he is a “known
felon”. (Doc. 37, at 14).



33-4, 33-14, 33-15, & 36, Ex. K). The officers askesavell from where he was coming and he
informed them he was not answering any questiohd$ased on Leavell's known involvement
with narcotics and the fact they witnesseh leave a known drug location, the officers had a K-
9 unit sniff around theutside of the caidd. After the dog “alerted” on the vehicle, the officers
ordered Leavell from the vehicle, patted him dd@nweapons, and then searched the vehicle.
Id. After failing to find any contraband, the offiseissued him a written warning for the traffic
violation. Id. The stop lasted approximately eighteen minutes. (Docs. 33-4 & 36, Ex. K).
February 28, 2014

On February 28, 2014, after presenting an affidavit to a Sandusky Municipal Court judge
and obtaining a search warrant, Detective Addest searched LeaVslresidence—1700 South
Forest Drive. West did not findny contraband during the searchtlod residence. (Docs. 33-5,
33-6, & 33-15).
March 18, 2014

On March 18, 2014, Officer Sean Orman stopbeavell for failure to properly display
registration tags on his licenpéate. (Docs. 33-9 & 37, Ex. 8Ruring the stop, Leavell stated
there was no reason a dog would “hit” on the (@oc. 37, Ex. 8). After learning a K-9 unit was
not immediately available, Orman issued aitten warning for the traffic infraction and
informed Leavell he was free to leave. (Ddg3:9 & 37, EX. 8). The stop lasted approximately
fifteen minutesld.
May 13, 2014

In May 2014, after obtaining a search warrant from a Sanduskycial Court judge,
Detective Adam West executed the warrant2t \IV. Parish Street, Sandusky, Ohio. (Docs. 33-

7, 33-8 & 33-15). The search resulted in the seizira firearm, drug paraphernalia, marijuana,



personal items, vehicles, and cash.As a result of the search, Leavell was arrested for having
weapons under a disability, possessing crimimalst possession of marijuana, and possession of
heroin.Id.
STANDARD OF REVIEW

Pursuant to Federal Civil Rule 56(c), sumyardgment is appropriate where there is
“no genuine issue as to any material fact” d moving party is entitled to judgment as a
matter of law.” When considering a motion feummary judgment, the Court must draw all
inferences from the record in the lighost favorable to the nonmoving paryatsushita Elec.
Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 587 (1986). The Coisr not permittd to weigh
the evidence or determine the truth of any matter in dispute; rather, the Court determines only
whether the case contains sufficient evidencenfwhich a jury could reasonably find for the
nonmoving partyAnderson v. Liberty Lobby, Inc477 U.S. 242, 248-49 (1986). The moving
party bears the burden of proGfelotex Corp. v. Catretd77 U.S. 317, 325 (1986). This burden
“may be discharged by ‘showing’—that is, pointiogt to the district court—that there is an
absence of evidence to supigthie nonmoving party’s casdd.

ANALYSIS

As an initial matter, Defendants argtiee Fifth and Fourteenth Amendments are
inapplicable because the Fourth Amendmernhésproper vehicle for relief. Not only does the
Court agree, but Leavell presumably does al, \ae he failed to respond this argumesée
Conn v. Gabbert526 U.S. 286, 293 (1999) (quotiigraham v. Connqr490 U.S. 386, 395
(1989)) (“[W]here another provision of the Condiitn ‘provides an explit textual source of
constitutional protectim’ a court must assessplaintiff's claims undethat exficit provision

and ‘not the more generalized rwotiof ‘substantive due process.”



Qualified Immunity

Defendants argue all officers named in the Complaint are entitled to qualified immunity.
Fundamentally, because the officers did not violate Leavell’s constittrights, the Court
agrees.

“Every person who, under color of [state lawlibjects, or causes to be subjected, any
citizen of the United States . . . to the deprivatd any rights, privilegesor immunities secured
by the Constitution and laws, shak liable to the party injured”. 42 U.S.C. § 1983. To prevalil
on a Section 1983 claim, a plaintiff must prdkat some conduct by a person acting under color
of state law deprived the plaiffitof a right secured by the dDstitution or other federal law.
Johnson v. Karnes398 F.3d 868, 873 (6th Cir. 2005). Howegve defendant may be protected
against such a claiby qualified immunity.

“Qualified immunity shields government officeafrom civil liability in the performance
of discretionary functions so long ‘as their cantidoes not violate clegrestablished statutory
or constitutional rights of which reasonable person would have knowRettesv. Hendershat
375 F. App’x 528, 531 (6th Cir. 2010) (quotingrlow v. Fitzgerald 457 U.S. 800, 818 (1982)).

Further, qualified immunity “gives ample roofar mistaken judgments’ by protecting ‘all but
the plainly incompetent or thoseho knowingly violate the law.”Hunter v. Bryant 502 U.S.
224, 229 (1991) (quotinialley v. Briggs 475 U.S. 335, 343, 341 (1986)).

A plaintiff bears the burden of showinDBefendants are not entitled to qualified
immunity. Untalan v. City of Lorain430 F.3d 312, 314 (6th Cir. 2005). Once an officer raises
gualified immunity, the plaintifimust prove: (1) the officer's conduct violated a constitutional

right; and (2) the right was “clearly established ttoe extent that a reasonable person in the

officer's position would know theanduct complained of was unlawful®’Malley v. City of



Flint, 652 F.3d 662, 667 (6th Cir. 2011) (citi®aucier v. Katz533 U.S. 194, 201 (2001),
overruled on other grounds Wyearson v. Callahan555 U.S. 223, 236 (2009)). Courts may
exercise discretion in deciding which of these twongs should be addressed first in light of the
circumstances at issueearson 555 U.S. at 236. Plaintiffs fail to carry their burden if they fail
to show either that a constitutional right was &ietl or that the right was clearly established.
Chappel] 585 F.3d at 907.

Count | — Unlawful Traffic Stop Leading to a Search and Seizure

Defendants Adam West and Brotherton

Defendants argue West and Bretton are entitled to qualified immunity for the traffic
stops on August 31, 2013, and October 2, 2013. In the Sixth Circuit, “so long as the officer has
probable cause to believe that a traffic viaathas occurred or was occurring, the resulting stop
is not unlawful and does not violate the Fourth Amendméhtited States v. Fergusp8 F. 3d
385, 391 (6th Cir. 1993). “The stop is reasonabthafe was probable cause, and it is irrelevant
what else the officer knew @uspected about the traffic \abbr at the time of the stopld.
Police officers “can stop and briefly detain a perfor investigative purposes if the officer has a
reasonable suspicion supported by articulable facts that criminal activity ‘may be afoot’ even if
the officer lacks probable causélhited States v. Sokolpw90 U.S. 1, 7 (1989) (quotinkerry
v. Ohig 392 U.S. 1, 30 (1968)).

On August 31, 2013, Brotherton had probable edas the initial traffic stop. He pulled
Leavell over for making an illegal right turn ead. On the dash cam video, Leavell does not
dispute this violation. (Doc. 36 XxEJ). Therefore, the initial stopas lawful. Brotherton then had

a reasonable suspicion of criminal activitypported by articulabléacts—personal knowledge



that Leavell came from a known drug location and evasiveness when questioned—to briefly
detain him for approximately fourteen miestwhile attempting to secure a K-9 ufdt.

On October 2, 2013, West anddrerton stopped Leavell fairiving in the wrong lane
of travel after they observed him leave a known drug location. (Doc. 33-15, Ex. Q & Doc. 36,
Ex. K). Leavell offers no evidence to disputattithis was a valid stop. Based on the officers’
observations and because of Leavell's known wewlent with narcotics, they had a K-9 unit
sniff the outside of the vehicl&d. Because the dog “alerted” on the vehicle, the officers ordered
Leavell from the vehicle, patted him dowrr feeapons, and then searched the vehidleAfter
failing to find any contraband, the officers issueunh lai written warning fothe traffic violation.
Id. The initial traffic stop was valid, as wasethsubsequent brief search, which lasted
approximately eighteen minutes. (Doc. 338eelllinois v. Caballes 543 U.S. 405, 410 (2005)
(“A dog sniff conducted during a coadedly lawful traffic stop thaeveals no information other
than the location of a substanttat no individual has any right to possess does not violate the
Fourth Amendment.”).

Because the two traffic stops on Augustadid October 2, 2013, wetawful, qualified
immunity shields officers Brotherton and Wast.

Count |l — False Arrest and Imprisonment

Defendants Huffman and Ritterbach

Defendants argue they are deti to summary judgment wittegard to the incident at
1700 South Forest Drive on June 28, 2013, because they either had consent from Leavell to enter
the residence or exigent circumstances existeckriery without a warrant. Leavell asserts the

“officers were clearly incompetemind knowingly violated the lawdnd states “[n]either of the

3. Additionally, Leavell did not bring suit ageit the officer involved in the March 19, 2014,
incident—Sean Orman. As such, furtldéscussion of this stop is unnecessary.
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occupants of the house did anythiggmotely that was in violaih of the law.” (Doc. 37, at 5).
He alleges “the officers had rtescription of who did what, when it was done or even how it
was done.” Id. Leavell further suggests that a piide domestic dispute is somehow
presumptively devoid of violence when theré'n® allegation that thre is a gun, weapon or
other deadly device.” (Doc. 37, at 5-8his assertion is not well-taken.

The Fourth Amendment protects individuals from unreasonable searches and seizures.
Andrews v. Hickman County00 F.3d 845, 854 (6th Cir. 2012)S]parches and seizures inside
a home without a warrant apeesumptively unreasonabld?ayton v. New Yorkd45 U.S. 573,
586 (1980). Therefore, unless an exception to tleeapplies, a warrantless search or seizure of
a home is unconstitutiondfickman County100 F.3d at 854.

Consent by an individual with apparenttaarity is a well-established exception to the
warrant requirementd. Consent must be “voluntarily gisg and not the result of duress or
coercion, express or implied.Schneckloth v. Bustamont&ll2 U.S. 218, 248 (1973).
Voluntariness is a fact-specific inquiry takenlight of the totality of the circumstancds. at
248-49;see also United States v. World®3 F.3d 380, 385 (1999). Ametr exception to the

warrant requirement is if “the exigencies of #ituation’ make the needs of law enforcement so
compelling that the warrantless search is objelt reasonable underdghFourth Amendment.”
Mincey v. Arizona437 U.S. 385, 394 (1978) (citifgcDonald v. United State835 U.S. 451,
456 (1943);Johnson v. United State833 U.S. 10, 14-15 (1948)). The exigent circumstances
exception applies when there is a “need fangpt action by government personnel” and a delay
for securing a warrant “would be unacceptable under the circumstarndeisstd States v.

Plavcak 411 F.3d 655, 663 (6th Cir. 2005). Exigent cirstances exist where there is “a risk of

danger to police or othersUnited States v. Johnspf2 F.3d 674, 680 (6tir. 1994). In



making a determination regarding exigent cirstances, courts often look to the nature and
gravity of the underlying offens&velsh v. Wisconsj@66 U.S. 740, 751-52 (1984).

Here, whether or not Leavell voluntarijonsented, under the circumstances, exigent
circumstances existed for the officers to entehaut a warrant. The officers were dispatched to
the residence after a caller advised of a possible domestic dispute. fdpal) they noticed two
individuals in the home and the home irsalray. Indeed, Leaveltonfirmed the caller’s
observations by stating “[m]y girlend [was] breaking stuff’. (Dac33-16, at 12). The nature of
the underlying offense—domestic \oice—is indisputably grave. Sddnited States v.
Humphrey 2007 WL 1341356, *5 (W.D. Tenn. 2007) (“[Djeestic violence situations are
without question potentially Vatile and dangerous”). Thewmt, in light of all the
circumstances, the Court finds it objectiveBasonable for the officers to believe a physical
altercation had occurred and someamside the home was at least at risk of danger and possibly
in need of assistance, permitting the warrantless entry.

Leavell alleges he was subject to a false artestrder to prevail on a false arrest claim
brought under 42 U.S.C. § 1983, aiptiff must show the arraag officer lacked probable
cause for the arrestoyticky v. Village of Timberlake, Ohié12 F.3d 669, 677 (6th Cir. 2005).
“For a police officer to have probable cause for arrest, thest bai‘facts and circumstances
within the officer's knowledge that are sufficit to warrant a pruderperson, or one of
reasonable caution, in believing, in the circuanses shown, that the suspect has committed, is
committing or is about to commit an offenseCfockett v. Cumberland Colleg816 F.3d 571,
580 (2003) (quotingMichigan v. DeFillippg 443 U.S. 31, 37 (1979))he Fourth Amendment
does not require officers to have proof of each element of the offense, but rather a probability

that an individual committed the offendghacker v. City of Columbu828 F.3d 244, 256 (6th
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Cir. 2003). Probable cause is a complete defense to a false-arrestHdd@sah v. City of
Kirtland, Ohig, 574 F. App’'x 624, 629 (2014).

Leavell was initially arrested for obstruagirofficial business. IOhio, “[n]Jo person,
without privilege to do so anditl purpose to prevent, obstruct, delay the performance by a
public official of any authorized act within thpublic official’s capacity, shall do any act that
hampers or impedes a public official in the pearance of the public offial’'s duties.” Ohio
Revised Code § 2921.31.

Here, there is a factual dispute as te thrcumstances surrounding Leavell's arrest.
According to the officers, Leavell was aresstafter he physically prevented them from
investigating a potential domestic dispute by king entry to a portion athe home. (Docs. 33-
12 & 33-13). Leavell disputes this—testifying tlwetice he opened the door to the home, he was
immediately arrested without any intetiaa between the parties. (Doc. 33-16).

However, Defendant argues tbiicers had probable causedoest Leavell for domestic
violence—a crime for which he was later aped. Indeed, “an arresti officer’'s ‘subjective
reason for making the arrest need not be tlmical offense as to which the known facts
provide probable cause.United States v. Harnes453 F.3d 752, 755 (6th Cir. 2006) (quoting
Devenpeck v. Alford543 U.S. 146, 153 (2004) (citations itted)). Therefore, “knowledge of
the precise crime committed is not necessary to a finding of probable cause provided that
probable cause exists showing that a crime was committed by the defehtfatetl States v.
Reagan401 F. App’x 14, 16 @@ Cir. 2010) (quotindJnited States v. Andersp823 F.2d 450,
457 (6th Cir. 1991)).

In Ohio, a police officer has probabtause for domestic violence when:

based upon the peace offissown knowledge and obsetion of the facts and
circumstances of the alleged incident of the offense of domestic violence . . . or

11



based upon any other information, including, but not limited to, any reasonably

trustworthy information given to the peao€ficer by the alleged victim of the

alleged incident of the offense or amytness of the alleged incident of the

offense, concludes that there are reas@ngtunds to believe that the offense of

domestic violence . . . has been committed and reasonable cause to believe that
the person in question is guilty of committing the offense.
Ohio Rev. Code § 2935.03(B)(3).

Here, the police department receivedformation they could deem reasonably
trustworthy from a caller aboatpossible domestic dispute at 1 ®0~orest Drive. Leavell does
not dispute that there was some type of ditnce in the home and states his girlfriend was
upset and breaking things. Upon arrival, theceifs observed two individlgin the home and
items within the home broken and in disarrayel@uo the call and the condition of the home upon
arrival, the Court finds it was reasonable foe thificers to believe the offense of domestic
violence had occurred and Leavell was guilty of that offense.

Exigent circumstances existed for officersetater the residence without a warrant and
even though Leavell was initially arrested for obstructing official business, officers had probable
cause to arrest him for domestic violence. L#dvas therefore failed to establish the officers’
conduct was objectively unreasonabledzh on clearly ¢ablished law.O’Malley, 652 F.3d at
667. There are not genuine issuesnaterial fact. Huffman and Ritterloh are entitled qualified

immunity for the incident on June 28, 2013.

Count lll — Trespass

Leavell alleges Officers Ritterbach and Huffmeommitted a trespass when they entered
his residence on June 28, 2013 heiit a search warrant or pession to do so. (Bc. 1, at 10).
Because the Court finds officers could reastndielieve there was a victim of domestic
violence in the home and in danger fromcagoing threat, defendantseagntitled to summary

judgment on this claimrHunter, 502 U.S. at 229.
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Search Warrants
Defendants Adam West and David West

Defendants argue Adam West is entitledjt@lified immunity for the execution of two
valid search warrants. (Doc. 38t 21-22). Defendants also asseeiavell failed to state any
claims against Detective David West, becalsewas not involved imbtaining or executing
these warrants. It is not clear from thecd of the Complaint under which Count Leavell
challenges the two search warrants and he f&ledspond to Defendants’ arguments related to
such. He also offers no evidence Detexfdavid West was in any way involved.

The claim against Detective Adam West fails on the merits asSeslYancey v. Carroll
County, Ky, 876 F.2d 1238, 1243 (6th Cir. 1989) (“Poliofficers are entitled to rely on a
judicially secured warrant for immunity from a 8 1983 action for illegal search and seizure
unless the warrant is so lackingimalicia of probable cause, the official belief in the existence of
probable cause is unreasonableFyrther, on August 5, 2016, iffiaming Leavell’s underlying
conviction, the Sixth Appellate District of Ohliound that the search warrant executed at 126 W.
Parish Street was valid. (Doc. 41, Ex. $ate of Ohio v. Douglas Leave@lase No. E-15-030
and E-15-031 (6th Dist. 2016)). Thus, claims against Adam West relating to the two search
warrants, and all claims agairi3avid West, are dismissed.

Count IV — Retaliation

Leavell asserts Defendants retaliated against him for filing a complaint in September
2008 for the unlawful impounding of his truck. (Bodl, at 10; 33-16, at 39-41). He asserts
Defendants “have been engaging in a patteractfme custom and usage of violating [his]
constitutionally protected rights” by routiyetetaining him for unreasonable periods of time,

trespassing on his property, and attempting toefdrim to waive his constitutional rights. (Doc.

13



1, at 11). Defendants argue Leavell's retaliattaim fails because there is no nexus between
Leavell’'s complaint in 2008 and hagrest in 2013. (Doc. 33, at 24).

“W]hen the alleged violation of federal lavg that a government official retaliated
against a plaintiff for exercising his constitutiomaghts . . . the plaintiff must ultimately prove
three sub-elements: (1) the plaintiff engagedanstitutionally protected conduct; (2) an adverse
action was taken against the plaintiff thatulb deter a person of dinary firmness from
continuing to engage in that conduct; and (3)atieerse action was motivated at least in part by
the plaintiff's protected conductMezibov v. Allen411 F.3d 712, 717 (6th Cir. 2005). Not only
must there be a causal connection between thaficssecond elements, but there must also be a
nexus between the protected coctdand the alleged retaliatiomhaddeaus-X v. Blatterl75
F.3d 378, 394 (6th Cir. 1999kinner v. Bolder89 F. App’x 579, 579-80 (6th Cir. 2004).

Because Leavell fails to offer any evidentending to show a connection between the
2008 complaint and his arrest in 2013, Defendargsentitled to summary judgment with regard
to this claim.

Count V — Municipal Liability — Failure to Train

City of Sandusky Police Department

As an initial matter, Defendants asstie Sandusky Police Department is nsuajuris
entity and, therefore, cannot beparately sued. (Doc. 33, at 2@deed, police departments “are
merely sub-units of the municipalities thegrve” and cannot separately sue or be shadh v.
Cuyahoga Metro. Hous. Authet al, 2008 WL 495616, at *2 (N.D. Ohio). Leavell does not
dispute this fact as he failed to respondthes argument. Therefore, the Sandusky Police

Department is entitled to summandpment with regard to all claims.
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City of Sandusky

In Count V of the Complaint, Leavelsserts Defendants established:

a practice, policy, and/or custom, orckathereof, of improperly training, re-

training, instructing, discipting, and/or allowing its pe officers to enforce

ordinances and state law without regovdhe constitutional ghts of citizens to

be free from violations of the Secoreurth, Fifth, and Fourteenth Amendments,

including a practice of searcty people without probable cause.

(Doc. 1, at 11-12). He also alleges the officersenmproperly trained garding the handling of
drug dogs and the drug dogs themselves wereojpaply and inadequatelyained. (Doc. 1, at
12). Leavell asserts Defendantatle no drug dog policy in placdd.

“[A] municipality cannot be held liablesolely because it employs a tortfeasor—or, in
other words, a municipality cannot be held lkabnder § 1983 on a respoatisuperior theory.”
Monell v. Dep’'t of SocServs of City of New Yqrlkd36 U.S. 658, 691 (1978) (emphasis in
original); DePiero v. City of Macedonjd 80 F.3d 770, 786 (6th Cir. 1999). “Instead, it is when
execution of a government’s policy or custowhether made by its lawmakers or by those
whose edicts or acts may fairly be said to regme®fficial policy, inflicts the injury that the
government as an entity is responsible under § 1988riell, 436 U.S. at 694see alsdSova v.
City of Mt. Pleasant142 F.3d 898, 904 (6th Cir. 1998) (quotikignell, 436 U.S. at 694) (“In
other words, a municipality can be liahlader § 1983 only where its policies are ‘the moving
force’ behind the conigutional violation.”)

When damage is inflicted by police officers, ity can also be held liable for failure to
train its employeesSova 142 F.3d at 904. In order to succemd a failure to train claim, a
plaintiff must establish: “that &aining program is inadequate to the tasks that the officers must

perform; that the inadequacy is the result of the city’'s deliberate indifference; and that the

inadequacy is ‘closely related to’ or ‘actually caused’ the plaintiff's injudill v. Mcintyre,
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884 F.2d 271, 275 (6th Cir. 1989) (quoti@gy of Canton, Ohio v. Harris489 U.S. 378, 391
(1989)).

First, contrary to Leavell'mitial assertion, the City dbandusky Police Department does
have a drug dog policy. (Doc. 33-10). In his regmgrieavell acknowledgéisis fact, but argues
the policy is unconstitutional. @. 37, at 11). Second, and margortantly, Leavell has failed
to establish he suffered any constitutional injunych less that it was the result a particular
policy or a failure to trainDefendants are entitled toramary judgment on this claim.

Count VI — Property Damage

Leavell alleges that durinthe October 2, 2013 trafficggt, the K-9 unit damaged his
vehicle by scratching it. (Doc. 1, at 13). Defenidaassert the officers and the City of Sandusky
are immune from this claim under Ohio Revised Code 8§ 2744. (Doc. 33, at 25). The Court
agrees.

In Ohio, police servicesonstitute a governmentdunction. Ohio Rev. Code 8§
2744.01(C)(2)(a). Generally, “a political subdivision is not liable in damages in a civil action for
... loss to person or propertyesjedly caused by any act or @sion of the politial subdivision
or an employee of the political subdivision donnection with a governmental or proprietary
function.” 8 2744.02(A)(1). However, they are noimune from liabilityif “[tjhe employee’s
actions or omissions were with malicious purpose, in bad faith, or in a wanton or reckless
manner”. § 2744.03(A)(6)(b).

Here, Leavell presents no evidence of sintbnt when the K-9 unit allegedly scratched
his vehicle during the stop on @ber 2, 2013. Therefore, the City of Sandusky and all officers

are entitled to summary judgment beavell's property damage claim.
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Count VIl — Pattern or Practice

Leavell also asserts Defendants conduct constitutes “a pattermgg@actom and usage
of violating [his] constitutionally protectedghts.” (Doc. 1, at 13). For the reasons above,
specifically in the discussion of Count V, Deéants are entitled to summary judgment on this
claim as well.

CONCLUSION

In summary, Leavell failedo respond to some of Defendants’ summary judgment
arguments—the retaliation claim under Colwit the property damage claim under Count VI,
claims association with the two search wasatecuted by Detective Adam West, any claims
under the Fifth and Fourteenth Amendments, dhdams against the iy of Sandusky Police
Department and Detective David West. This alemesufficient to grant summary judgment.
Everson v. Leis556 F.3d 484, 496 t(BCir. 2009). Additionally, regardless of his failure to
respond, as discussed above, all of ¢laims fail as a matter of laBeeHumphrey v. United
States Att'y Gen. Office279 F. App’'x 328, 331 (6th Cir. 2008jinding a plaintiff waived
arguments by way of failing to respond to defertdamotion and, even so, the claims failed as a
matter of law).

The Court finds there are no gémelissues of material faahd Defendants are entitled to
summary judgment as a matter of law. DeferglaMotion for Summary Judgment (Doc. 33) is

granted in its entirety and the eas dismissed with prejudice.

s/James R. Knepp |l
United States Magistrate Judge
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