Plate v. Johnson et al

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Richard William PlateAdministrator of Case N03:15CV1699
the Estate of S¢bAllyn Plate,
Plaintiff
V. ORDER

Charles Johnson, et al.,

Defendang

This is a § 1988asearising out of the death of St&llyn Plate, who died while in
custodyat the Lucas Coungyohio, Jail.

In a prior order, | dnied the defendants’ motion to dismiss for lack of subjeatter
jurisdiction.Plate v.Johnson 2018 WL 3569893 (N.D. Ohio 2018).

The defendants had argued that an Ohio probate court’s order appointirs) faitr,
plaintiff Richard Plate, to administer Stetestate was a nullity becayse the time of Scott’s
death, he did not reside in the county in which the probate couid.sat*1.! According to
defendants, this meant that Sto#state was “voidb initio” (Doc. 60 at 24), and that | lacked
subjectmatter jurisdiction over the case.

Disagreeing with those arguments, | concluthedthe “validity of the appointment order
affects only Richard’s capacity to sue, and not my sulojedter jurisdiction.’Plate supra

2018 WL 3569893 at *1.

1 Only the probate court of the county in which a decedi=idies at thertie of his death
has the authority to appoint an administraBeeO.R.C. § 2113.01.

Doc. 110
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For one thing, | hatederatquestion jurisdiction oveRichard’s§ 1983claims Id. at *4—

5. For another, what the defendants labeled challenges to my subjiet-jurisdiction were
really challenges to “Richard’s power to maintain this suit in light of the ewvedeunggesting
that Scott did not reside in Sandusky County at the time of his dé&hthat™5.

To the extent that defendants’ arguments implicptahtiff's standing undeArticle Ill,
| held that whether Richard had standing was irrele\Richard suedh his representative
capacity and on behalf tiie real party innterest,Scott’s estatdd. | then held that Scott’s
estate had standing because it “suffered injuries inf&cbtt’'s death as well as the injuries
Scott suffered Here he died- and it seeks, through its administrator, to recover the damages
arisingfrom those injuries that are traceable to defendants’ conddcat *6.

In reaching the latter holding, | rejected the defendants’ claim that Sesti#ite did not
exist— and thus lacked standindpecause “the estate ‘was not created in compliaitteOhio
law.” Id. at*5 (quoting Doc. 60 at 6).

Relying on Ohio casedescribing the characteristics of a decedent’s eatate
importantly,its ability topossess “survivor claim for injuries that the decedent incurred before
the decedent'death,” | concluded that an estate exists “upon the death of the decedent . . .
without regard to whether someone has purported to ‘open’ the estate in probatdcairt7.
Despite the defendantsweeping clainthat “[t]he single most fundamental aspect of every
actionbrought by [an] estate . . . lies in the creation oft$taté in probate court (Doc. 60 at
13),“none of the cases the defendants[dijtactually held that opening an estate in probate court
is a prerequisite to the creation or existence ofealied ‘lawful estate.”Plate suprg 2018

WL 3569893 at *7.



Finally, after concluding that the validity of the appointment order &ifiectly
Richard’s capacity under Fed. R. Civ. P. 17(c), | ordered supplemental brieflatetmine
whether thalefendints forfeited their capacity challenge by raising it for the first time aftee mo
than two years of litigatiorid. at *8-10.

Pending are the defendants’ motion to certify my order for interlocut@gahpDoc. 95)
andthe parties’ briefs on the forfeiture question.

For the following reasons, | deny the motion to &gril also hold that the defendants
did not forfeit theircapacityobjection. Ithenfind thatScott was not a resident of Saskiy
County when he die@nd that Richarthcks capacity to sue on the estate’s belkatfally, |
hold that Richard is entitled to substitute the correct administnatter Fed. R. Civ. P. 17(8).

A. Certification

Under 28 U.S.C. 8§ 1292(H)have *“first line discretion” to certify an interlocutooyder
for immediate appeal.uri v. Main St. Adoption Servs., LL&33 F.3d 496, 504 (6th Cir. 2011).

Certification is appropriate if the order “(1) involves a controlling questidavaf(2) as
to which there is a substantial ground for difference of opinion, and (3) . . . an immediatie appe
from the order may materially advance the ultimate terminatione litigation.”In re Buccina
657 F. App’x 350, 351 (6th Cir. 2016).

Defendants contend thidite controlling question of lavmereis whethell have subject
matter jurisdictioreven thoughthe plaintiff estate did not exist as a matter of Ohio law at the

time [the lawsuit was filed].” (Doc. 95 at 8).

2 As | show below, the certification motion is, in fact, nothing more than a motion for
reconsideration by another nana@d a baseless one at thidiere is simply no plausible basis
think the Sixth Circuit would accept an interlocutory appeal of my prior orderhvitnios on a
longstanding principle of Ohio probate law. Further meritless motions for releoasonwill
result in a show-cause order under Fed. R. Civ. P. 11 and 28 U.S.C. § 1927.

3



This question involves an application of the wedtablisked and in this case
unquestioned, principle that when “a plaintiff admittedly has not suffered injurytibydbe
defendants, it ha[s] no standing” to suetorrhake a motion teubstitutethe real party in
interest” GMAC Mortg., LLC v. McKeeve651 F. App’x 332, 337 (6th Cir. 2016) (emphasis
supplied)

Because Richard opené&atott’s estate in the wrong probate court, so defendants’
argument goes, the estate does not exist and dobaverticle Ill standing. In light otases
like GMAC Mortgagethe argument continuethie estate likewise has no standing to seek
substitution of the proper plaintiff — presumably another administrator appointed tlyadepr
court with prisdiction over Scott’s estate

While | agree with the defense that questions abmygubjectmatter jurisdiction maype
“controlling,” e.g, Deutsche Bankat'l Trust Co. v. Weicker638 F. Supp. 2d 826, 831 (N.D.
Ohio 2009) (Zouhary, J.), | disagree that this case actually presestgposed controlling
guestion that the defendants identified.

This is so, because the issbat thedefendants haveroposedor appeal begs a critical
guestion on which my decision denyitig motion to dismisgirned whether Scott’s estate
existed when this suit began.

My holding that the estate existed upon Scott’s death, and without regard torwhethe
someone “opegd” the estate ithe proper probate courgstedprincipally on the Ohio cases
discussed in the opiniosee Platesupra 2018 WL 3569893 at *5-7, and, as well, on out-of-
circuit cases reaching the same conclusiowery similarfacts,e.g, Koho v. Forest Labs, Inc.

2015 WL 11198941, *2 (W.D. Wash. 2015).



But | also emphasized that the defendants haditeat a single case, statute, or rule
suggesting (let alone holding) otherwise.

| havereexaminedhis issuen light of defendants’ certificatiopapers, which again cite
no Ohio cases holding that a trip to prada@ourt isa necessa prerequisite to the creation or
existenceof a decedent’s estat@Doc. 95 at 1-12; Doc. 98 at 2—-3, 5)13

Having done so, | adhere to my original determinatioh$lcatt's estatewhich is
“simply the name the law gives tadacedent’s collections of assend liabilities, Plate, suprag
2018 WL 3569893 at *&xistedwhen he died, without regard to whethés fatherfirst opened
the estate in the correct probataurt.

Furtherresearch hasot only reinforced my conclusiohutalsoestablished that the
defendants’ position confustdee existence of an estath the period during whicthe estate is
“open.” SeeEger v. Eger39 Ohio App. 2d 14, 18 (1@Y (in a case involving the executor’s duty
to include all of the decedent’s assets in an edtaea;ourt distinguished between the estate
itself and “the time the estateapen,” which is the periodfom the date of the issuance of
letters testamentary or letters of administragod the appointment of an administrator or
executoruntil the execudr files a final account and is discharged”) (internal citations omitted).

Because Scott’s estate existed wttea suit began, and because it suffered injuries in

fact, see Platesuprg 2018 WL 3569893 at *6, it had standing to sue, just as it has standing

3 That an estate comes into existence automatically upon a decedent’s death ise premi
of many Ohio case§eeg e.g, Bayes v. Dornor37 N.E.3d 181, 188 (Ohio App. 2015) (“if a
defendant takes a person’s money after that person diegeaning that an estate was in
existence at the timtiie money was taken, then a concealment action is prpSéeate v.
Webbey 163 Ohio St. 598, 603 (1955) (“the obligation against the mother for the son’s support
arose before and not after her death and consequeatyne automatically a debt of her estate
upon her deatl; In re Estate of Perry1989 WL 47863, *2 (Ohio App. 1989e6Eolving a
dispute over whether certain property belonged to the decedent’s estate, even thalggit dece
“died intestate . . . ango administration was ever filed for her estate

5



move for a substitution under Rule 17. For that reason, this case deesuadly presenthe
controlling question oflaw thatthe defeadantswantcertified for interlocutory appeal
B. Forfeiture
Fed. R. Civ. P. 9(a)(2) requires that a party wishing to challenge asditegracity to

sue or be sued” “must do so by a specific denial, winiabktstate any supporting facts that are
peculiarly within the party’s knowledge.”

As | explained irPlate, supra 2018 WL 3569893 at *9, a party that unduly delays in
raising a lackof-capacity challenge may forfeis right to makehat challenge.

Onmy pass through the parties’ initladiefs | was “inclined to find that the timing of the
defense’s motion weighs strongly in favor of forfeiturielate, supra 2018 WL 3569893 at *10.
That was so because the defelnad evidence in its possession since Scott’s death, in August,
2013, suggesting that Scott did not reside in Sandusky County, but did not challenge Richard’s
capacityuntil September, 2017.

Having read the parties’ supplemental brietsyever,] now recognize that myitial
impression wa mistaken.

The evidencat issue consisted of videotaped recordings of Scott telling two different
booking officers at the Lucas County Jail,the day before his deatthat he lived in Brooklyn,
Michigan.Plate, suprg 2018 WL 3569893 at *2.

But as the defatants have properly pointed out, Richard has represented throughout this
litigation — and the public record has corroborated his representattbas Scott was a resident
of Bellevue, Ohio, which is within Sandusky Courfdgott’s death certificatstates that Scott

residedin Bellevue. (Doc. 73-at J. Letters of administration froitine Sandusky County

Probate Court reflected that Scott was “domiciled in Sandusky County” when he ded9{B



2 at 2). And Richard’s responses to the defendants’ interrogastaies that Scott resided in
Bellevue at the time of his deatfboc. 1062 at 1).

Defendantdiave explained without contradiction, moreovkatit wasonly in late
March, 2017that theydevelged evidence casting doubt on Scott’s residency in Sandusky
County. (Doc. 106 at 11).

First, during the deposition of Scott's mother Susan, she testifietwt hadnoved to
Brooklyn, Michigan in the Spring &013. (d.).

Then, kecause it was Riend who represented to the Probate Court that his son resided in
Sandusky County, defendants sought to depose him and conduct targeted discovery as to Scott’s
residence. The docket reflects that defendants issued fiftdgroenas (to banks, medical
providers, and a homeless shelter) betweenMuag and mid-July, 2017, in an effort to track
down records of where Scott was residing when he died. (Docs. 36-47, 49-50, 55).

After a series of understdable delays (Doc. 106 at 11-12), Richard’s deposition finally
went forward on July 11, 2017. When Richard testifietir alia, thatScott had ceased living
with him in April, 2013, and that Richaalsotraveled as part of his work (which suggested that
he might not have personal knowledge of his son’s whereabouts during those watehs)ants
sought to depose his wife, Peggy Plate. During her deposition in mid-A&gegly testified that
Scott had not lived in Bellevue for several mortibfore he died(ld. at 12).

Defendants then filed their motion to dismiss on September 5, 2017, some three weeks
after that last deposition.

The course of eventddequately explainghy the defendantsaised the capacitigsue
only in September2017.Most simplyput, they reasonably relied on Richard’s representations —

both in this litigation and those he made to the probate cdhat-Scottwas a Sandusky County



resident Only when a more definitive basis for questioning Richard’s representati@nge in
April, 2017 did the defendants hasebstantiagrounds to question Scott’s residency in
Sandusky County. Defendants then expeditiously undertook discovery to support their position
and brought the issue to my attention only four-ardémonths later.

That was not undue delay, and defendants have not forfeiteddperity challenge

C. Scott’s Residence and Richard’s Capacity to Sue

“Under Rule 17(b)(3), the law of the state in which the district court sits geagparty’s
capacity.”Plate suprg 2018 WL 3569893 at *8 (internal quotation marks omitted). Ohio law
therefore “determines whether Richard can sue on behalf of Scott’s elstate.”

1. Ohio Law of Residency

As | explained irPlate, supra 2018 WL 3569893 at *8yhether Richard has capacity
sue depends on whether Scott was a resident of Sandusky County when he died:

Because an estate lacks capacity to sue, it must act through an administrator or

personal representativieeters supra 115 Ohio St. 3d at 13Bmith supra 2014

WL 12591694 at *2. The administrator of an intestate decedent’s estate must, in

turn, receive his appointment from “the probate court of the county in which the

decedent was a resident at the time of his death.” O.R.C. § 2113.01.

The probate court’s power to admimisain intestate decedent’s estate is a

guestion of the court’s subjegtatter jurisdictionState ex rel. Leesupra 83

Ohio St. 3d at 372—73. If the decedent was not a resident of the county in which

the probate court sits, then that court lacks suloyetter jurisdiction over the

estateBlack supra 20080hio-7038 at 1123—-24. Any order issued by a probate

court without subjectnatter jurisdiction is a nullity, and any party affected by

such an order — including an order appointing an administratay-collaterally

attack it.See Ohio Pyro, Inc. v. Ohio Dep’t of CommertEs Ohio St. 3d 375,

380 (2007) (describing collateral attacks in geneBifck, supra 2008-Ohio-

7038, 1123 (describing collateral attacks vis-a-vis probate courts purporting to

exercise jurisdiction over a namesident decedent’s estate).

The critical question, then, is whether Scott was a resident of Sandusky County.



“A residence has been defined as a place of dwelling, and it requires][ ] the acticdlphys
presence at some abode coupled with an intent to remain at that place for some pien@d of
In re Anderson20070hio-1107, §21 (Ohio App. 2007) (internal gatbbn marks omitted).
“[T]he term residence connotes an element of permanency rather than a locationnghere o
simply visits for a period of timeld. (internd quotation marks omitted¥ee also Le Sueur v.
Robinson53 Ohio App. 3d 9, 12 (1988) (callinigis definition “wellsettled”).

Residencys not, howeverthe same as domicil8tate ex rel. Lee v. Trumbull Cnty.
Probate Court83 Ohio St. 3d 369, 373 (1998).

“Domicile connotes a[ ] fixed, permanent home to which one intends to return and from
which one has no present purpose to dephrtte Andersonsupra 20070Ohio-1107 at 120
(internal quotation marks omittedjor that reason, an individual may have only one domicile,
even though he “may have several residendagé Guardianship oFisher, 91 Ohio App. 3d
212, 215 (1993)see also id(“a residence is something less than one’s domicile”).

2. Scott Did Not Residem Sandusky County

Scott died at the Lucas County Jail on August 25, 2013. (Doc. 73-5 at 2). The evidence
in the record @ablishes thaScott was not then, and had not been for at least four months, a
resident of Sandusky County, Ohio.

Scott last lived irBellevue for a tweweek period beginning in early April, 2013. (Doc.
63 at 16—17). He moved into his father’'s haimereafter completing a thirteemonth stay at a
physicatrehabilitation facility in Waterville, Ohio. Id. at 77, 82).

After the twoweek stayn Bellevue, Scott took a job in Michigan and moved into his
mother’'s home in Brooklyn, Michigan. While in Miclaig, “Scott received mail at his mother’s

house, opened a bank account at a Bank of America branch in Brooklyn, and bought and



registered a car iBrooklyn.” Plate, suprg 2018 WL 3569893 at *2 (internal citations omitted).
“All of the paperwork associated with these events indicates that Scott cedditethen-
current address to be his mother’'s home in Brookligh.”

It appears thabcott contimied to live in Michigan tfough at least early June, 2013 (a
police report indicates that he was arrested in Jackson on June 9). (Doc. 63 at 84). Suadt retur
to Bellevue only twice, and only for short visits: on one occasion he visited his fathemto s
him his new car, on the other to introduce Richard to his new bd3s. (

Where Scott actuallgesided from early June until his death on August 25, 2013 is
admittedly a difficult question.

Scott may have been homelessingsome or all othis time he spent several nights in
motels; and he received emergency medical cafeledo and Port Clinton, Ohio (which is
within Ottawa County)Plate suprg 2018 WL 3569893 at *2. Associated records only
complicate the matter, indicating variougiyat Scott was homeless, lacketiacal residencé,
had moved out of Ohio, or resided in Bellevige; (Doc. 91-16 at 2).

Then on his two admissions to the Lucas County Jail on the day before he died, Scott
twice said that he lived in Brooklyn, Michigan. (Doc. 64). Scott may have been intoxicated
during the first intakehowever, when he also told the officetisathis name was “Erick Platte,”
which was his brothes’name (Id.).

But aneasy answer to the question of Saotésidence is thatwas notin Sandusky
County.

Richard neverthelesraintainghat Scotresidedin Sandusky County because: 1) he had

an apartmenin father’'s home; 2) he kept important possession there; and 3) his primary doctor

4 This is how Scott spelled his name for the officers. During his second intake at, the jai
the officers eferred to Scott as “MiPlate” without using a first naméDoc. 64).
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was based in Bellevue. (Doc. 91 at 10). Richard adg¢es that Scott gavbe Bellevue addres
several times while reagng medical care in July and August, 2014d. at 11).

Even acceptinghis evidenceas truejt does not establish Scott’s “actual physical
presence at some abode” in Sandusky County in the weeks and months before His ideath.
Andersonsupra 2007-Ohio-1107 at §2There is simplyno evidence that Scott ever returned to
his father's home after the tweeek stay in April and the two brief visits shortly thereafter.

Furthermorethat Scott may have had an apartment at Richard’s home ansbkept
belongings there does nestablish the second requirement of residency: “an intent to remain at
that place for some period of timéd. On the contraryScott left Richard’s house and moved in
with his mother in Michigan, apparently in aid of establistiigglife there and starting a new
job.

Finally, | give little weight to Scott’s representations in July andustas to where he
lived. The conflicting representations are just that,taeg establish that Scott told different
people different things vén, at different timesosneone asked him where he lived.

Forall of these reasons, | find that Scott did not reside in Sandusky County, Ohio at the
time of his death. That means that the Sandusky County Probate Court had no jurisdiction to
appoint Richardor anybody elsefp administer Scott’s estattate ex rel. Leesuprg 83 Ohio
St. 3d at 372—-73Black v. Aristech Chem. C&20080hio-7038, 123 (Ohio App. 2008).
Consequently, Richard lacks capacity to sue on behalf of Sesttte

D. Rule 17 Substitution

Federal courtsmay not dismiss an action for failure to prosecute in the name of the real

party in interest until, after an objection, a reasonable time has been allowedréal {harty in

interest to ratify, join, or be substituted into the action.” Fed. R. Civ. P. 17(&A{t®)x
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ratification, joinder or substitittn, the action proceeds as if it had been originally commenced by
the real party in interestld.

This rule is “designed to avoid forfeiture and injustice when an understandable mistake
has been made in selecting the party in whose name the actideh sbdmought.” Fieldturf
USA, Inc. v. Astroturf, L.L.C2015 WL 13047566, *3 (E.D. Mich. 2015) (quoting 6A Wright
and Miller,Federal Practice & Procedurg 1555 (3d ed. 2010)).

“ A Rule 17(a) substitution of plaintiffs should be liberally allowed winenchange is
merely formal and in no way alters the original complaint’s factual allegaticostlas events or
the participants.”Wright v. Linebarger Googan Blair & Sampson, L2 F. Supp. 2d 593,

615 (W.D. Tenn. 2011) (quotirgurich Ins. Co. v. Logitrans, Inc297 F.3d 528, 534 (6th Cir.
2002) (Gilman, J., concurring)).

The defendants maintain that al® 17 substitution is improper. In their vieRichard’s
mistake— believing that his son resided in Sandusky County at the time of his death, and turning
to the Sandusky County Probate Court for letters ofaaiyh was not “understandable,” such
that Rule 17 precludes a substitution of par{iesc. 106 at 19).

According to the defense, Scott’s decedents were “well aware of and in possdss|
of the evidence demonstrating that [Scott’s] residence was not in Sandusky Co(ialty].]
Defendants also argue that Richard retained counsey mea years before filing this suit,
which should have given counsel “more than ample tinieviestigate, meet with the family and
determine the appropriate jurisdiction to open the estdte.af(19).

Respectfully, | cannot agree with the defendants. To deny Richard a substituti@s®n t
grounds would work #orfeiture of the estate’claims To dismiss the suit now simply because

the wrong nominal party filed the suit, when the real party in inter8sbtt’s estate- has been
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part of thecase all alongwouldwork a manifest injustice. Because Rule 1d@)demns rather
than condoneshat resultl will permit Richard to substitute the estatetsrectadministrator.
1. The Mistake Was an “Understandable”One

First, while | have serious misgivingbout requiring Richard to prove that his mistake
was “understandable” — in addition teibg “honest™ in order to obtain a substituticsge
Esposito v. U.$368 F.3d 1271, 1275-77 (10th Cir. 2004he record showthathe hacsome
plausible and understandable basis to turn to the Sandusky County Probate Court.

Scott had, after all, lived with him for two weeks in April, 2013, and he kept some
possessionat Richard’s houséMedical records generated in the weeks before his death
indicated that Scott told some third parties that he resided at the BellevueSsottis.death
certificatealsolisted Scott’'s address asBellevue addresScott’s family members did not
object when Richard represented in his application to be appointed the estate wdarithstt
Scott resided at the Bellevue home.

Given these cimmstances, Richamight reasonably and understandatidye believed

that Scott did reside in Bellevue.

® The “understandable mistake” language appears, not in the text of Rule 17 itgalf, but
the Advisory Committee Note respecting the Rule’s 1966 Amendment. Nor does #ny Six
Circuit case require the movant to prove that its mistake was “understandéigé\Nbte
explains that the amendment was “intended to insure against forfeiture asidérjun short, to
codify in broad terms the salutary principleL@vinson v. Deupre&45 U.S. 648 (1953), and
Link Aviation, Inc. v. Downs325 F.2d 613 (D.C. Cir. 1963put neither of those cases focused
on whether the movant made an “understandable” mistake in commencing suit in the name of
someone besides the rgalrty in interest. | make these observations to point out that an
overemphasis on the “understandable” natur@®htistakenight permitambiguous language
in theNote D take awaywith one hand what the text of the Rule, and gtblelaredanguage in
the Note, grant with the other: a liberal policy of allowing substitutions when asthorstake
has been made.
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Richad is a laymangmoreovernot a lawyerlt may very well be then that he truly and
honestly believed that Scott resided in Bellevue, and thadhsotlappreciate the subtleties
inherent in Ohio’s law defitiion of a “residence.”

To be sure, as the defendants point out, Richard had counsel before he purported to open
Scott’s estate in Sandusky County. But what Richard told his attorneys, and whaittbiossy/s
did with that information, represent a black box into which | cannot see, and which the
defendants’ briefs have not penetratektcordingly, speculation about what counsel might have
known and what she should have done is no basis on which to deny Richard a Rule 17
substitution.

In any event, the case law on which defendants rely establishes that Rich@stdke is
not so inexplicable as to preclude a Rule 17 substitution.

For example, defendantge In re Engle Cases/67 F.3d 1082 (11th Cir. 2014), for the
proposition that “Rule 17(a)(3) isn’'t a plenary license to fix ‘pleading errorallicases for all
reasons.” (Docl06 at 18).

In Engle however, the plaintiffs’ attorney filed 588 personal-injury actions “on behalf of
purportedly living cigarette smokers who, as it turns out, were dead at the timegft 67
F.3d at 1086Affirming the district court’s refusal to permitRule 17substitution the Eleventh
Circuit emphasized that plaintiffs’ counseivho confessed to not investigating thets

underlying any of the hundreds of suits he fildukd triedto use Rule 17 to do exactly what the

%1t is not clear from the defendants’ brief whether the attorney(s) Richtaithed two
years before filing the § 1983 suit were the same attorneys who representadherpriobate
court and ultimately filed this federal sum. particular, | note that the attorney who represented
Richard in probate court told the court that “[t]his case was just brought to ctastiseéek on
Friday, August 7,” eleven days before the attorney filed the application. Ba@t 29)Because
Richard’s representation by counsel does not show that his mistake was not unddestanda
need not pursue the issue any further.
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Rule forbadetfile placeholder actions . . . to keep a limitations period open while they
investigate their claims and try to track down the proper partesat 113.

But that is a far cry fronthis casewhere the § 1983 claim had beawéastigateqDoc.
63 at 29) the reabarty in interes— Scott’s estate- was known, an&ichardsought — and
indeed without objection obtained — his appointment from a probate court that plausibly
appeared to have jurisdiction ov&cott’s estate

Nor doBell v. Mine Safety Appliance®015 WL 10939715 (W.D. Ark. 2015), airdre
Peregrin 2012 WL 5939266, *5 (Bankr. N.D. Ill. 2012), help the defendants.

In these cases, the courts refused to grant a Rule 17 substitution because itfie ipdaint
tried to file claims thatherelevant body o$ubstantive law unequivocally barred them from
filing. Bell, supra 2015 WL 10939715 at *3 (heirs tried to file produlcbility claim that, as a
matter of Alabama law, belonged only to esta@&xegin, suprg 2012 WL 5939266 at *3-5
(debtor tried to file adversary proceeding that only bankruptcy trustee cayld fil

That is not the situation heM/hethera decedent resided in a given county is a highly
factspecific questiomnder Ohio law, and the fachere gave Richard at least a plausible or
understandable basis to believe that his son resided in Sandusky County.

2. The Mistake Was an Honest One

Second, there is no question that Richard’s mistake was “honest.”

In my earlier order, | emphasized that the defendants had not cited “a shredeatevi
to substantiate” their “many, many assertions that Richard purposefully vem&audulently
— misrepresented his son’s residence to the Sandusky County Probate (élatd.Fupra

2018 WL 356989at *10. | also pointed out the implausibility of that contention, noting that

15



Richard had opened the estate for the sole purpose of pursuing the 8 1983 claim,“atitethat
family members who were entitled to administer the estate waived their riglist” (d.).

Defendants’ supplementhatief does not renew that argument or cite any evidence of
Richard’s baefaith maneuvering, so there is no basis to conclude that Richard’s mistake was
anything but honest.

3. No Prejudice to the Defendants

Third, defendants do not claim, nor could they do so plausibly, that substituting the
correctadministrator of Richard’s estamould prejudice them.

By virtue of Richard’iling this suitmore than three years ago, defendants are now, and
have long beeron notice of the estate’s claims.

It bearsemphasizing, moreover, thatis not the administrator of the estate that is
important to the case. The real part[y] in interest” is Scott’s e&atate of Smith v. Hamilton
Cnty. Dep’t of Job & Family Ses, 2007 WL 2572184, *5 (S.D. Ohio 2007), and the estate
been in the case since the beginnifge requestedubstitution therefore amountsdorrecting a
purely technical errgrand the lack of prejudice weighs heavily in favor of permitting the
requested substitutioBee Zurich Ins. Cpsuprag 297 F.3d at 534 (Gilman, J., concurring) (“A
plaintiff's vigilance, however, is not the only consideration under Rule 17(a). Inyartikck
of prejudice to the opposing party should also be taken into account in considering a Rule 17(a)
motion, because the Rule is intended to insure against forfeiture and injusticert)a(i

guotation marks omitted).

For all of these reasis, Igrant Richard’s request to substitute the correct administrator of

Scott’s estate as the plaintiff in this case
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Conclusion

The court holds today that Richard lacks the capacity to sue on behalf of Sco#’'s estat
even though the Sandusky County Probate Court appointed him to administer the estate. |
recognize that this order injects uncertainty into the case, just as | raetigai the order
necessarily raises tipotentially difficultquestion of the proper forum for opening Scott’s estate.

By now the parties have to understand, as | clearly do, that that issue is impossible of
resolution to complete certainty. It is time, however, for the procedural skimgito end, and
to move ahead expeditiously to a determination on the merits.

While | do not and cannot answer the venue questioanand do expect that defendants
will work with the estate’s counsel to ensure that Scott’s estate is openedtiappkars, under
all the circumstances, to be the most appropriate forum. This cooperation should imickude
minimum, good-faith efforts to resolve any further questions regarding the appedprum
without further litigation. All other considerations being equal, defendants sheelthged to
the wishes of Scott’s survivors.

This case hasssentially been on pause since November, 2017, when | stayed
proceedings to decide the defendants’ motion attacking my subject-mattecjimsdDoc. 86).
Now that | have explained why | have syatisdiction, and now that | have identified the
deficiency in Richard’s ability tsue —a deficiency that is technical in every sense of the word
the partiesnust work expeditiously to resolve the capacity issue so that the case can procee
with whatever discovery remains, dispositive motions, if appropriate, settlement d@tsissi
and/or trial.

It is, therefore,

ORDERED THAT:
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1. Defendants’ motion to certify an order for interlocutory appeal (Doc. 95hbe, a
the same hereby is, denied.

2. Richard’s motion for a Rule 17(a)(3) substitution be, and the same hereby is,
granted. Within ninety days of the date of this order, the correct administrator of
Scott’s estate must file an amended complaint naming himself, herself, or itself as
the paintiff.

3. Within seven days of the date of this oréRchardmust filea copy of this
orderwith the Probate Court of Sandusky County, Ohio, and, as well, provide a
copy of the order to the Common Pleas Judge who is presiding over Scott’s
probate case.

4. Plaintiff's counsel must file status reports with this court if the Sandbskmnty
Probate Court takes any action in Scott’'s probate case on account of, drtcglate
this order finding that Scott did not reside in Sandusky County when he died.

5. Within fourteen days after the filing of the amended complaint naming the tcorrec
administrator of Scott’s estate, the parties must file a joint status report
discussing: 1) the status of discovery; 2) the suitability of the case at thattime fo
either settlement/mediation discussions or dispositieéion briefing; and 3) any
outstanding issues in need of resolution by the court. On receipt of the status
report, the lkerk will set this case for a telephonic status/scheduling conference.

So ordered.

/s/ James G. Carr
Sr. U.S. District Judge
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