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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Javier Flores-Aldape, Case No. 3:15 CV 2076
Plaintiff, MEMORANDUM OPINION
AND ORDER
_VS_
JUDGE JACK ZOUHARY
Fatin Shawki Kamash,
Defendant.
INTRODUCTION

U

Plaintiff Javier Flores-Aldape petitions for tteturn of his minor child, C.F., under the Hagus
Convention on the Civil Aspects of Interratal Child Abduction (*Hague Convention”), as
implemented by the International Child AbductiRemedies Act (“ICARA”), 22 U.S.C. § 90et
seq Javier alleges C.F. is being wrongfully retl in the United States by her mother, Defendant
Fatin Shawki Kamash, and seeks C.F.’s immediate return to Mexico. Fatin argues C.F. has ngt bee
wrongfully retained because her habitual residénttee United States. Fatin also argues exceptions
to the Hague Convention prevent C.F.’s return to Mexico.

This Court held an evidentiary hearing in this matter on June 13, July 8, and July 14, 2016.
This Court also reviewed pre- and postithidefs from both parties (Docs. 29, 37, 45-46).

FINDINGS OF FACT

The Courtship

-

Fatin and Javier met online in the summe2@®9 (Doc. 48 at 64—65). Javier is a Mexica
citizen who, at the time, was studying for a Master’s degree in Gernaaay 65). Fatin, an Iraqi

native, was a U.S. resident; she has since becoa®ialized U.S. citizen (Tr. Ex. 70). In Februar
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2011, Javier found a job in Mexico@s aviation engineer for GeneEeéctric (Doc. 48 at 67). Later
that year, Fatin traveled to Mexico with her father to visit Javier. While there, they toured a House
Javier was considering purchasimng @t 37, 53-54, 69-71). Javimwught the house and moved in
while it was being renovatedd( at 71-72).

In March 2012, Javier and his family traveled to Michigan to celebrate Javier and Fatin’s
engagemenid. at 41). The Flores-Aldape and Kamaghifees held an extended family meeting tg
discuss the couple’s future. Fatin’s brothergqarticular, sought a commitment from Javier that he
would support Fatin in pursuing a second éegin pharmacy (Doc. 49 at 3—4, 27-28). Javigr
confirmed he fully supported Fatin’s goals and wamdeithd work in the United States so the family
could live here long termd.). A few months later, Fatin visielavier in Mexico again for about a
week. She checked on the renovations ahthese and looked for a wedding dress (Doc. 48 jat

72—73). Javier and Fatin married in November 2012 in Troy, Michigan (Tr. EXx. 2).

g

The next month, Fatin moved to Querétaro, Mexan a visitor’s visa (Doc. 48 at 80). She
did not have a job in Mexico, biristead took some Spanish clasaad assisted in renovating and
decorating the family home (Doc. 49 at 20-21, 76EKks. 41, 43(a)—(b), 43(e35(a)). Javier and
Fatin looked into applying for a Mexican residgmpermit for Fatin but did not proceed with thg
paperwork (Doc. 48 at 80—-82).

C.F.’s Birth

Fatin learned she was pregnant in July 20IBe next month, she returned to the Unite
States in anticipation of an immigration intew scheduled for September 2013 (Doc. 48 at 243-44).
While in Michigan, Fatin enrolled in classes at Oakland Community College and worked as a|math

and chemistry tutond. at 260; Tr. Ex. 61). She became a U.S. citizen in November (Tr. Ex. 70).




C.F. was born in Mount Clemens, Michigan on March 30, 2014 (Tr. Ex. 4). Javier travelgd to
Michigan for the birth and returned to Mexico about a week later (Doc. 48 at 125-26).

Fatin and C.F. remained in Michigan for famonths. C.F. saw a Michigan pediatriciar

oo

regularly (Tr. Exs. 57-58), and Fatin continuneat work at Oakland Community College (Doc. 4¢
at 222). During this time, Javier and Fatin began the U.S. visa application process fordlatier|(
133-35). In May 2014, Fatin submitted a petition foraledative on Javier’'s behalf, and the petition
was approved later that month (Tr. Exs. 69—1@)late July 2014, Fatin and C.F. flew to Mexico of
round-trip tickets, with a return date in April 201 %=atin left many of hebelongings, including her
car and some of C.F.’s clothing, toys, and baby kegmt her parents’ home, which she maintaingd
as a mailing address (Doc. 48 at 204-0&¢. 49 at 9—-10, 41). Fatin and Javier also maintained their
joint U.S. bank account (Tr. Ex. 85).

Life in Mexico

Fatin, Javier, and C.F. lived together in thaifsg's home in Querétaro, and C.F. was baptized
in Mexico in August 2014 (Tr. Ex. 5). Later that month, Javier lost his job with General Electric|(Tr.
Ex. 8), but the family remained in Mexico, ilng off Javier's savings and receiving additional
financial support from his parents (Doc. 49 at 9T)F. received her vaccinations from a Mexican
pediatrician (Tr. Ex. 35) but, given her youngeaghe was not enrolled in daycare or any

extracurricular activities and had limited interactiath the community beyond her own family (Doc.

1

The parties contest why they opted for round-trip tekd his Court finds that Javier purchased th
round-trip tickets both because thegre the more affordable option and because Javier and Fatin

knew that Fatin and C.F. would return to the United States at some point, either to visit family pr on
a permanent basis with Javier, depending on Javier’s visa and employment status.
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48 at 133, 200-02). Fatin obtained axidan permanent resident caehd opened a bank accoun

in her name in Querétaral( at 90-92; Tr. Exs. 7, 22). With Javier's consent, and in light of his

unemployment, Fatin also renewed the Mediaasdrance for herself and C.F. (Doc. 48 at 205-0

Q)

Tr. EX. 66).

In the spring of 2015, the family celebratedr G first birthday (dc. 48 at 100-01; Tr. Ex.
13) and vacationed with Javier’'s family in kleo (Doc. 48 at 48). Meanwhile, Javier sought
employment in Mexicoid. at 50-51; Tr. Ex. 27) and also coresield applying to a Ph.D program at
the Universidad Nacional Autonoma de México (D& at 91). At the same time, Fatin and Javigr

continued to pursue Javier’'s U.S. visa appicca(Doc. 48 at 217-18; Tr. Ex. 73), and Fatin applied

and was accepted to the pharmacy program at The University of Findlay in Ohio for the fall
semester (Tr. Ex. 64).

Fatin & C.F. Visit the United States

At some point, Javier and Fatin’s relationstigteriorated, and they discussed the possibili
of divorce (Doc. 48 at 143-44). Fatin and C.F. weigdraally scheduled to fly to Michigan on April
30. However, Fatin suffered an epileptic seizhed day and had to reschedule their fligtht&t 94).
When Fatin and C.F. left for Michigan on May PO.15, Javier drove them to the airport, and Fat
and Javier parted on good ternt @t 46, 144, 151). Fatin and C.F. left their winter clothes a
many of their other belongings, including C.F.’s toys and crib, in Mexit@( 110-14; Ex. 20).

Upon her arrival in Michigan, Fatin resumed her part-time tutoring work at Oakland Comm

2

The parties also vigorously contest whether Hatentionally sought permanent residency status

or whether she thought the card was merefadditate opening a Mexican bank account (Doc. 4
at 174-79; 252-55). Ultimately, this discrepancy has little bearing on this Court’s analysis, g
parties agree that Fatin appligat the permanent resident card to facilitate the family’s life i
Mexico.
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College (Tr. Ex. 62) and enrolled C.F. in dayddre Ex. 83). Fatin also applied for and received
WIC and child care assistance benefits in MichianExs. 66(b), 68). While still in Mexico, Javier
arranged for the payment of his Immigrant Vid&{) application processing fee in early July 2015
(Doc. 48 at 140-41; Tr. Exs. 75, 77).

Though Javier and Fatin stayed in touch during the summer, their communications jwere

strained (Tr. Exs. 9, 25, 26, 44, 75, 81, 82). Jayekato C.F. via Skype on a few occasions (Do

\J

48 at 227-28) and provided limited financial suppmfatin and C.F (Doc. 49 at 48-49, 56; Tr. Exs.
42, 44, 82). Tensions came to a head during a phone call in the first week of August, when Fatil

informed Javier that she and C.F. would not arning to Querétaro. The parties dispute wheth

1%
—_

this news came as a surprise to Javier. Javienslidiey agreed the visitMichigan would last only
three months, corresponding with the summer sassi Oakland Community College (Doc. 48 at
119, 149), while Fatin maintains it was indefinite, ahd never intended to go back to Mexico. Fatin
claims Javier knew she had been admitted to Thedsity of Findlay for the fall 2015 semestigt. (
at 196-97, 232-33), and he planned to follow her to the United States once she “reestabligh[ed]
herself {d. at 199). Javier asserts he did not knowrafin’'s plans to move to Ohio; in fact, as
referenced below, he hired a private investigator to locate Fatin in order to file the Petition ip the
correct courtifl. at 119-20; Doc. 49 at 89).

Intent to Return to Mexico

In short, the parties offer competing accountseifgblans for the family’s future. This Court
credits Fatin’s testimony, supported by other evidence in the record, that she and Javier degired

eventually create a long-term home in the United St&8asthis Court find¢he parties did not share




a present intention to begin that process with FatohC.F.’s May 2015 trip to Michigan. In a Jung¢
2015 e-mail, Javier outlined the parties’ agreement for that trip (Tr. Ex. 9):

. I remind you that | consented you [sidike her as long as was | [sic] going
to be able to speak to her and teda video phone call with her in Skype,
twice a week. . . .

. | consented you [sic] to take her understanding that you promised to return
with her back to Mexico after the summer period in the college is over. . . .

. Finally, I also remind you that for the time being our residence is here in
Mexico, something that you agreed with. | am only waiting [sic] the proper
conditions to happen to be able to move to the US. Something | promised and
| sustain.

A few days later, Fatin confirmed the trip was meant to be limited in duration, writing “[y]ou knjow

that | still have one and a half marjsic] to stay here. So | negdu to send me some money pleasq’
(Tr. Ex.44). Fatin’s attempt to offer an alternative explanation for her e-mail (Doc. 50 at 5-p) is
neither credible nor persuasive.

Following their early August phone call, Javier e-mailed Fatin and protested “[y]ou are killing
me by separating me from [C.F.] Since the day tpddi me that you were not going to respect the
agreement we had. [sic] | cannot concentrat@nything, | cannot sleep, | am totally lost with g
constant void in my heart. You have stolenbapy from me, and you have stolen all the trust | had
in you” (Tr. Ex. 42). On September 9, 2015, Jafiled a Hague Convention application with the
Mexican authorities (Tr. Ex. 6). Hdso initially filed a petition for the return of C.F. in federal court
in Michigan (Tr. Ex. 14). That petition was dis$ed without prejudice (TEx. 19), as Fatin and

C.F. had moved to Findlay, Ohio, where Fatin ef®lled in school. On October 7, 2015, Javier r¢
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filed the Petition in this Court (Doc. 1).




CONCLUSIONS OF L AW

The Hague Convention and ICARA

The Hague Convention seeks “to protect childnéernationally from the harmful effects of
their wrongful removal or retention and to estabpsbicedures to ensure their prompt return to th
State of their habitual residenceFriedrich v. Friedrich 983 F.2d 1396, 1400 (6th Cir. 1993
(“Friedrich I") (quoting Hague Convention Preamble). It aims to restore the pre-removal or rete
status quo and to deter parentsrirengaging in self-help by crosgiinternational borders in search
of a more sympathetic forumtesolve their custody disputdsl. The United States and Mexico arg
both signatories to the Hague Convention.

This Court’s jurisdiction is limited to deciding the wrongful removal or retention claim; it m
not address the merits of the underlying custodyuie. 22 U.S.C. 8§ 9001(b)(4); Hague Conventio
Art. 19;see also Robert v. Tess@®7 F.3d 981, 988 (6th Cir. 2007). Under the Hague Conventi
as implemented by ICARA, a childho has been wrongfully removedretained must be promptly
returned to his or her country of habitual desice, unless one of the narrow exceptions provided
the Convention applies. The removal or retentioa dfild is “wrongful” within the meaning of the
Hague Convention where:

(a) itis in breach of the loér parent’s rights of custody -- defined as rights relating to

the care of the person of the child and, irtipalar, the right to determine the child’s

place of residence -- under the law of 8tate in which the child was habitually

resident immediately before the removal or retention; and

(b) at the time of removal or retention those rights were actually exercised, either
jointly or alone, or would have been exercised but for the removal or retention.
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Hague Convention, Arts. 3, 5. litlse petitioning parent’s burdenpeoove by a preponderance of the
evidence that the removal or retention was “wrongful.” 22 U.S.C. § 9003(e)(¢R)also

Panteleris v. Pantelerj601 F. App’x 345, 348 (6th Cir. 2015).

If the petitioner establishes a prima facie casedturning the child, the burden shifts to the

respondent to prove one of the following affirmative defenses, 22 U.S.C. § 9003(e)(2):

(1) the petitioner was not actually exemgsirights of custody at the time of the
removal or retention, or the petitioner consented to or subsequently acquiesced in the
removal or retention (Hague Convention, Art. 13a);

(2) the child objects to being returned and has reached an age and maturity level at
which it is appropriate to consider his or her views (Hague Convention, Art. 13);

(3) there is a grave risk returning theldhwould result in physical or psychological
harm, or an otherwise intolerable situation (Hague Convention, Art. 13b);

(4) returning the child would violate poligeegarding the protection of human rights
and fundamental freedom (Hague Convention, Art. 20); or

(5) the proceeding commenced more thaea gfter the removal or retention, and the
child is now settled in his or her new environment (Hague Convention, Art. 12).

In this case, Javier claims both wrongful mmal and wrongful retention. Fatin responds that

the United States, not Mexico, is the child’s counfryabitual residence, so there can be no wrongful

removal or retention within the meaning of theague Convention. Alternatively, she argues Javi

was not actually exercising custody rights at the time of the removal or retention; he consented o

acquiesced in the removal or retention; and iS.Row settled in her new environment in the Unite
States.

Javier's Prima Facie Case

Wrongful Removal or Retention Javier contends Fatin misrepresented her intentiong to

induce him into allowing C.F. to travel to the itén States with her in May 2015. He claims h

D




consented to the trip based on his understandindr#tix and C.F. would return to Mexico in mid-
August, at the conclusion of the summer sessi@asttand Community College. Since Fatin neve
had any intention of returning to Mexico, Javier argues, she obtained this agreement unde
pretenses, and his consent is void.

Assuming this version of events is correctjdastill fails to prove a wrongful removal. No
legal authority supports the proposition that tieenoving parent’s misrepresentation of he
motivations voids the petitioning parent’s initial consent to removal, and courts have declin
characterize similar situations as wrongful removal caSes, e.gRoche v. HartzZ783 F. Supp. 2d
995, 1002 (N.D. Ohio 2011) (rejecting petitioner’s cotitenthat use of “misrepresentation to induct
him into agreeing to the trip” constikd wrongful removal of the childicKie v. Jude2011 WL
53058, at *6 (E.D. Ky. 2011) (declimg to “recast” initial removal as wrongful “once Responder
exceeded the scope of [Petitioner’s] consent to remde United States”)nstead, “[tlhe case law
reflects in cases where the petitioning parent initially gave consent for the child to travel to an
country for some period of timerétention of the child in thauntry becomes wrongful only when
the petitioning parent clearly “communicates thabhghe no longer consents to the child remainir]
in that country.” Selo v. Sel®29 F. Supp. 2d 718, 727 (E.D. Mich. 2012} also Karkkainen v.
Kovalchuk 445 F.3d 280, 290 (3d Cir. 2006) (holdingowgful retention began once petitioning
parent “clearly communicated her opposition to [the child’s] presence in the United States”).

Javier consented to C.F. traveling to Michigath Fatin in May 2015. It became clear Fatir
and C.F. were not returning to Mexicoaarly August 2015, following Fatin and Javier's phon

conversation. Javier objected when he wrote tmFdy]ou have stolen my baby from me” (Ex. 42).
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This Court concludes the August 5 e-mail clearipoaunicated Javier’s opposition to C.F. remainin
in the United States. Accordingly, August 5, 2015 is the date of C.F.’s retention.

Country of Habitual ResidenceWhether that retention wasrongful” within the meaning

of the Hague Convention depends on C.F.’s cowfdthyabitual residence immediately preceding the

retention. If C.F. was a habitual resident &f thhited States as ofujust 4, 2015, her retention was
not wrongful. However, if she gaa habitual resident of Mexico on that date, her retention w
wrongful under the Hague Convention, and she must return to Mexico unless Fatin prov
affirmative defense under one of the Convention’s narrow exceptions.

Neither the Hague Convention nor ICARA defines the term “habitual residence,” but the

Circuit has held “a child’s habitual residence is the place where he or she has been physically |

for an amount of time sufficient for acclimatizatiand which has a ‘degree of settled purpose’ from

the child’s perspective.Robert 507 F.3d at 989 (quotiréeder v. Evans-Fede63 F.3d 217, 224
(3d Cir. 1995)). The Sixth Circuit has also held thquiry “must focus on the child, not the parents
and examine past experience, not future intentioRgédrich |, 983 F.2d at 1401. A person “can
have only one habitual residence,” and “a change in geography and the passage of time” are r
to establish a new habitual residente. at 1401-02.

Subjective Parental IntentUnlike the other Circuits to consider this issue, the Sixth Circ
has repeatedly rejected the subjexiivent of the parents as an additional factor in determining
child’s habitual residence. Nevertheless, it has also recognized that parental intent may be
consideration in cases involving very young children or children with developmental disalSktees.
e.g, Robert 507 F.3d at 992 n.4 (“[A] very young or developmentally disabled child may I3

cognizance of their surroundings sufficient to becauelimatized to a particular country or tg
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develop a sense of settled purposBgnteleris601 F. App’x at 350 (quotingobert 507 F.3d at 992
n.4); Simcox v. Simces11 F.3d 594, 602 n.2 (6th Cir. 2007) (citiRgedrich I, 983 F.2d at
1401-02). At least two courts in th@@rcuit have considered the subjective intent of the parents
determining the habitual residence of an infa®ée Holmes v. Holme887 F. Supp. 2d 755, 758

(E.D. Mich. 2012)McKie, 2011 WL 53058, at *10 (citing cases in other Circuits).

This Court agrees parental intent is an apprégdansideration in cases like these. C.F. was

just four months old when she left the United &dbr Mexico, and fougen months old when she

in

returned to visit family in Michigan. A child of that age is “too young to form any meaningful

connection to a country, its inhabitants, and its locatioidcKie, 2011 WL 53058, at *9 (citing
Robert 507 F.3d at 992 n.4). Her experience of theddus limited to the environment created by
her parents, and she will likely “acclimatize” quickly to any residence in which her family and d
routines are present, regardless of geographic locafiea, e.gHolder v. Holder 392 F.3d 1009,
1020-21 (9th Cir. 2004) (“[It] is practically impobg for a newborn child, who is entirely depender
on its parents, to acclimatize independent efithmediate home environment of the parents.”
Delvoye v. Lee329 F.3d 330, 333 (3d Cir. 2003) (“[I]n pramiit is often not possible to make &
distinction between the habituakrdence of a child and that of its custodian. Where a child is V¢
young it would, under ordinary circumstances, be d#ficult for him . . . to have the capability or
intention to acquire a separate habitual residence.”) (quoting Beaumont & McEl&avifague
Convention on Internat’l Child Abductid¥l (1999)).

Of course, the question of parental intbatomes significantly more complicated when

child’s parents disagree on where the child should &sas often true in Hague Convention case

Other courts to consider these issues haeetified three broad categories of cases involving

11

aily

~—+

Bry

|2}




conflicting parental intent. In the first categoayfamily demonstrates a settled intent to change

habitual residence, even if one parent expressesvaions. Most often, this means a family move
together “under circumstances suggesting thatithiteynd to make their home in the new country.
Mozes v. Moze®39 F.3d 1067, 1076—77 (9th Cir. 2001). eT®econd category comprises casq
where a child’s stay abroad is intendefédor a “specific, delimited periodld. at 1077. The third
category of cases falls in the middle of this spectrum, when one parent consents to the child
abroad for “some period of ambiguous duratiotu”

In this case, although C.F. was born in the Wh&éates, the circumstances reflect Fatin ar
Javier’s settled purpose to makeitthome -- at least for the foreseeable future -- in Mexico. “[A
settled purpose need not be an intenetoain in a location permanentlySilvestri v. Oliva402
F. Supp. 2d 378, 385 (D.N.J. 2005). Rather, what nsaevhether the parents do “what parent
intent on making a new home foetiselves and their child doFeder, 63 F.3d at 224Javier and
Fatin established their marital home in Qataro soon after their wedding, and they jointl
participated in renovating the residence according to their preferences. This house is the only
where Javier, Fatin, and C.F. lived together danaily. Javier and Fatin chose to set up the
household in Mexico in large part because Javier had a job desreg.g.Doc. 49 at 30). After
Javier lost his job at Genefalectric, he sought other employntemd considered pursuing a Ph.O
program in Mexico. When Fatin and C.F. returteexico in July 2014, C.F. was baptized there
and Fatin obtained a permanent resident card anted@ebank account in her name. These are
things parents do to create a home for their family.

Javier and Fatin also shared an intention to relocate to the United Stateday This

conversation began before they were married and continued even after Fatin and C.F. retu

12

S

S

S sta

d

plac

=

all

ned




Michigan. Javier discussed at length his desire to find employment in the United States, and
certainly made plans to continue her education and provide for C.F. here. But to determine
habitual residence, this Court mimtk to the parents’ last momentsifaredintent. The testimony

and other evidence presented to this Court reflect that as of August 2015, Javier and Fatin I

jointly decided to abandon their residence in Mexind move the family to the United States. Thi

Court does not doubt that Fatin felt isolated in @taao and wished to return to her work, schooling,

and family in Michigan. However, her “change of mind does not aleep#énents’ initial shared
intent” to establish their family residence in Mexic8ilvestrj 403 F. Supp. 2d at 386. Absent al
agreed plan to abandon their home in Mexico, CtErigporary visit to the United States during th
summer of 2015 cannot create a new habitual residence.

Accordingly, this Court must order C.F.’stuen to Mexico unless Fatin can establish a

affirmative defense under one of the narroweptions outlined in # Hague Convention and

ICARA. Each of Fatin’s defenses is subjecafareponderance of the evidence standard. 22 U.S.

§ 9003(e)(2).

Fatin’s Affirmative Defenses

Actual Exercise of Custody RightsTo prevail on this defensBatin must show that Javier
was not actually exercising his cogdy rights at the time of C.F.’stemtion. 22 U.S.C. 8§ 9003(e)(2).
Under the Hague Convention, parental custody rights are defined by the law of the child’s cd
of habitual residence. Javier has submitédfidavits from two licensed Mexican attorneys

interpreting the legal concept pétria potestasor parental authority (Exs. 15-16). Courts in thi

Circuit have also interpreted Mexican custody laprevious Hague Convention cases. Inshort, the

Civil Code for the State of Querétarcopides that both parents jointly exercis&tria potestas
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defined as “the set of rights and obligationomtzed by law . . . to care for, protect, educate af
legally represent” a child (Ex. 15 at 2ee also Guevara v. Sp016 WL 1558384, at *6 (E.D.

Tenn. 2016) (samelMendoza v. Esquive?016 WL 1436289, at *8 (S.D. Ohio 2016) (interpretin
patria potestagloctrine under Michoacan Family Code).

It is well established that courts “liberally find ‘exercise’ whenever a parentdeifare
custody rights keeps, or seeks to keep, any sorgafaecontact with his dner child,” such that a
parent “cannot fail to ‘exercise’ those custodyhts under the Hague Convention short of acts th
constitute clear and unequivocal abandonment of the chHidedrich v. Friedrich 78 F.3d 1060,

1065-66 (6th Cir. 1996) Friedrich 11”); see also Pantelerj$01 F. App’x at 348 (burden satisfied

if parent exercised custody rights “in any manneiThis inquiry does not include an evaluation of

how well (or badly) the parent exercised his arrights -- that determination belongs to the custoc
tribunal and is beyond the jurisdiction of this Couktiedrich I, 78 F.3d at 1065 (“[A]Jn American
decision about the adequacy of one parent’s exercise of custody rights is dangerously cl
forbidden territory: the merits of the custody dispute.”).

This Court concludes there has been no such clear, unequivocal abandonment here.
tried to stay in contact with E. after she and Fatin traveledMiichigan, though Fatin suggests hig
efforts tapered quickly, and he provided only limited financial support that summer. Neverthg
these circumstances do not rise to the level of a “long period of unexplainable neglect of the
[that] could constitute non-exercise of athese valid custody rights under the Convention.
Friedrich Il, 78 F.3d at 1066.

Consent or AcquiescenceAs discussed above, Javier consented to C.F.’s initial remg

from Mexico. The relevant inquiry now is whether he acquiesced to C.F.’s retention in the U
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States. Acquiescence requires either (1) a formal act or statement, such as testimony in a |
proceeding, (2) a written renunciation of rights(®ya consistent attitude of acquiescence over
significant period of time.Friedrich 1l, 78 F.3d at 1070. As with all exceptions under the Hag
Convention, this defense must be narrowly constrauedl;[e]ach of the wordsnd actions of a parent
during the separation are not to be scrutinioec possible waiver of custody rightdd.; see also
Nicolson v. Pappalardd05 F.3d 100, 107 (1st Cir. 2010) (holgliprotection from abuse consen
order did not constitute acquiescencgtanting custody to other pareranteleris 601 F. App’x
at 352 (finding defense not satisfied where father asked mother to return the children).

There is no evidence Javier made a formal statement or a written renunciation of eitheg

udici

r

his right to return C.F. to Mexico or his parental rights more generally. Nor has he consistently

behaved in a manner suggesting he agreed to Ceketstion in the United States. To the contrary
Javier sent Fatin several e-mails objecting to’€dentinued absence from Mexico (Tr. Exs. 33-34
42), and he promptly initiated Hague Convenpooceedings upon learning Fatin would not retur,
with C.F. to Querétaro.Cf. Guevara 2016 WL 1558384, at *9 (no acquiescence where fath
“actively sought custody of his child, through locadlanternational channels, from the time the chil
disappeared through his filing the instant petitionJavier did not acquiesce in C.F.’s retention.
“Now Settled” Defense The parties dispute the merits of the “now settled” defense un
Article 12 of the Hague Convention (Doc. 50 at 32—-4RBased on Fatin’s prend post-trial briefs
(Docs. 29, 45), it is not clear she actually advances this defense, as opposed to arguing tha

habitual residence is the United States based on acclimatization and “settled purpose” -- a s

inquiry. However, to the extent Fatin seeks torsstow settled” defense, it is inapplicable herg.

Javier filed his Petition in thi€ourt in October 2015, just two months after C.F.’s retenti®ee
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Hague Convention, Art. 12;0zano v. Montoya Alvarg134 S. Ct. 1224, 1234 (2014) (“Before ong¢

year has elapsed, Article 12 provides that the colall'srder the return of the child forthwith.’ . . .

Y

But even after that period has expired, the condllsalso order the return of the child, unless it i
demonstrated that the child is now settled.Grievara 2016 1558384, at *10 (citingozang.
Because Javier filed the Petition “bef one year . . . elapsed,” tRlsurt need not reach the question
of whether C.F. is “now settled” in the United States.
CONCLUSION

It is unfortunate that Javier and Fatin’s mani#ficulties have led to this tug of war -- two

families in two different countries, lost emyment opportunities for Javier and educationa

opportunities for Fatin, and a child caught in the middle. This Court attempted to help the parties

reach an amicable resolution to this caseDocs. 12, 14, 24), which was ultimately unsuccessfyl.

174

Much as this Court might like to continue to meditite dispute, it is not a family court. The time
has come to reach a final decision on JaviergudaPetition, and to allow the parties to proceed |n
resolving their divorce and custody case in the @mate jurisdiction. Moving forward, perhaps thg
parties and their respective families will choose an alternative to continued litigation.

In accordance with the principles outlinedhe Hague Convention and ICARA, this Cour

grants Plaintiff Javier Flores-Aldape’s Petition fog tieturn of C.F. to Mexico. The parties, throug

—

counsel, shall attempt to reach an agreement neggtite details of (1) the time and manner of C.F.|s
return and (2) any costs or expenses under 22 UBR@7. If the parties are unable to resolve thege
issues promptly, counsel shall contact Chambers for further direction.
IT IS SO ORDERED.
siJack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

August 22, 2016

16




