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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

BENNIE SHOUGH, CaseNo. 3:16CV 53
Plaintiff,
V. MagistratdudgeJamesR. Knepp,ll

MANAGEMENT &TRAINING CORP.,
etal.,

Defendants. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

On January 10, 2016, Plaintiff Bennie ShougRIgintiff’) filed a Complaint against
Defendants Management & Training Corp., MMédical, LLC, Correctional Officer Skidmore,
and John Does 1-4 (“Defendants”). (Doc. 1). Kdarch 26, 2016, Plaintiff moved to amend the
complaint (Doc. 5-1 at 1-14)which the Court marginally gnted (Doc. 7). In the Amended
Complaint, Plaintiff alleges five counts, purstuém 42 U.S.C. § 1983: (1) inadequate policies,
procedures, and training; (2) Eighth Amerah violations; (3) Fourteenth Amendment
violations; (4) negligence; and (5) punitive damagkes.Defendants filed an Answer. (Doc. 8).
Jurisdiction is proper under 28 U.S.C. § 1331. Thiégmconsented to thendersigned’s exercise

of jurisdiction in accordance with 28 U.S.C. 63 and Civil Rule 73. (Doc. 12). Pending before

1. A duplicate copy of the Complaiistfound at Doc. 5-1, at 15-2For clarity, the Court will cite
only to the first copy at Doc. 5-1, 1-14.

2. At the outset, the Court notes puretidamages is not a separate cl&gee Smith v. Wadé61
U.S. 30, 52 (1983) (punitive damages are akbglan an action brought under § 1983 “[iJf the
plaintiff proves sufficiently seous misconduct on the defendant’'stpa .”. (internal quotation
omitted)).
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the Court is Defendants’ Motion for Summasydgment (Doc. 27), to which Plaintiff filed
opposition (Doc. 35), and Defendants filed a refipc. 41). Also before the Court are: (1)
Plaintiff's motion to strike the affidavit of DMWilson and for sanctions (Doc. 33), Defendants’
response (Doc. 40) and notice of filing of origimaitarized affidavit (bDc. 42), and Plaintiff's
reply (Doc. 43); (2) Plaintiff's ungmsed motion to strike the affvit of Warden Turner (Doc.
37); (3) Plaintiff's unopposed motion to supplemerst tacord with his notarized affidavit (Doc.
38); and (4) Plaintiff's motion tetrike hearsay statementso® 39), and Defendants’ opposition
thereto(Doc. 44). For the reasons stated beDefendants’ motion fosummary judgment is
granted in its entirety and tlease is dismissedith prejudice®

BACKGROUND#

This case arises out ah incident on January 20, 2014t the North Central Correctional
Complex (“NCCC”), the institution at whiclPlaintiff was then incarcerated. (Amended
Complaint, Doc. 5-1, at 4 & PHaiff's Affidavit, Doc. 38-1, atl). Plaintiff suffered a right
shoulder injury “from an altercation by anothemite and while being phgsilly restrained and
forced to the ground by Correctional Officer Sgkidmore.” (Amended Complaint, Doc. 5-1, at

4) ® Officer McCurry intervened into a verbal attation between Plaintiff and another inmate by

3. Plaintiff’'s pending motions will be discussed within.

4. The Court hereby grants Plaintiff's unoppogddtion to Supplement the Record with a
notarized affidavit (Doc. 38) anausiders the factual allegations thier. Plaintiff originally filed

a signed but non-notarized affidavit with his opposition to Defendants’ Motion for Summary
JudgmentSeeDoc. 35-1, at 1-5. Allegations in the Anded Complaint are, at times, seemingly
inconsistent with the allegations in the Affidavit. The Court hereby considers the allegations in
both the Amended Complaint and the Affidavit, and to the extent they are inconsistent, in the light
most favorable to Plaintiff.

5. In the Amended Complaint, Plaintiff also gkl constitutional violations from a September
2013 incident (Doc. 5-1, at 3-4)ut retracted that claim ims brief (Doc. 35, at 17).

6. In his Affidavit, Plaintiff asserts it was Lieutenant. R. McCurry, rather than Officer Sergeant
Skidmore, who responded to théeatation between Plaintiff and another inmate. (Doc. 35-1, at
1-2). This is supported by the incident repBtaintiff’s handwritten notes, conduct reports, a use
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placing Plaintiff into handcuffs. (Plaintiff's Affidat, Doc. 38-1, at 1-2). Officer McCurry shoved
Plaintiff into walls as he mowkhim away from the altercatiofd. at 2. At some point during
transport, Plaintiff “squared up and planted [hesdtfin order to stop officer McMurray [sic] from
shoving and pushing [him] into the iva(Plaintiff's Affidavit, Doc. 38-1, at 2). Officer McCurry
then “grabbed [Plaintiff] by the handcuffs anddetully slammed [Plaintiff] to the ground causing
[his] entire body weight to fall on [his] right shouldeld. Plaintiff felt a sharp pain in his right
shoulder and “[his] shouldebecame dislocated and camout of [sic] socket.1d.; see also
(Amended Complaint, Doc. 5-1, at 4).

Officer McCurry and an unknown correctiondficer took Plaintiff fa medical treatment
before taking him to segregatiéifPlaintiff's Affidavit, Doc. 38-1,at 2). Plaintiff complained of
right shoulder and left thumb imjes. (Doc. 36-1, at 3). A regfered nurse examined him and
listed the objective physical findings, includiegsmall abrasion inside the right elbow, and
assessed: had no signs of symptoms of shortness of bhde&ihintiff was released to segregation.
Id. A progress note, also dated January 20, 2014catek Plaintiff was @scribed ibuprofen.
(Doc. 36-1, at 6).

From the date of the incideng, Plaintiff's transfer to anber facility onMarch 26, 2014,
he was housed in a segregation unit. (Amen@Gednplaint, Doc. 38-1, at 2-3). While in
segregation, Plaintiff verbally complained to emtronal officers that his shoulder was out of the

socket. (Plaintiff's Affidavit, Doc. 38-1, at 2Ywo days after the aident, on January 22, 2014,

of force committee report and fimdjs, and informal complaint rdstion report. (Doc. 27-3, at 3-
14). Additionally, Plaintiff admitsn his brief, Officer Skidmordéad “no personal knowledge of
the incident”. (Doc. 35, at 21).

7. Plaintiff asserts he was taken to solitaspfthement without receiag any medical treatment.
(Plaintiff's Affidavit, Doc. 38-1, aR). Prison records contradict thi8eeDoc. 36-1, at 3, 6. For
his part, in his brief, Plaintiff concedes: “thavas a brief medical check Blaintiff before being
taken to segregation . . .”, but addatthe does not recall it. (Doc. 35, at 4).
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Plaintiff submitted a Health Services Requesgking treatment for his shoulder. (Plaintiff's
Affidavit, Doc. 38-1, at 2 & Doc. 36-1, at 1Jhe following day, he wasvaluated by Dr. Stein,
given ibuprofen for pain, referred for x-rays, ameturned to segregatio(Plaintiff's Affidavit,
Doc. 38-1, at 2 & Doc. 36-1, at 5).

On January 27, 2014, Plaintiff had x-rays takehisfright shoulder. (Bintiff's Affidavit,
Doc. 38-1, at 3 & Doc. 36-1, at 7). Guillermo Zaldivar, M.D., interpreted the results and his
impression was: (1) “[n]Jo acute changes not€d);“[s]econd to third degree acromioclavicular
separation” (3) “[m]ost likely rente, well-healed fracture at didtclavicle”; (4) “[p]ossible
remote posterior shoulder dislocation”; and (5)§ acromioclaviculajoint appears otherwise
unremarkable”. (Doc. 36-1, at Plaintiff completed anotherédlth Services Request, received
on February 5, 2014, seeking treatment for his hloulder. (Doc. 36-1, at 2), and he received
various treatment for shoulderipan February and March 201®oc. 36-1, at 5-6, 8-11, 14-15).

At NCCC, Plaintiff received‘minimal medical care’”® consisting of ibuprofen and
Excedrin for his shoulder injury. (Plaintiff's Atfavit, Doc. 38-1, at 3-4 & Amended Complaint,
Doc. 5-1, at 5). When he warmnsferred to Mansfield Corréahal Institution, he received
treatment for his shoulder thatrtsisted of a sling, Kenalog injemts, Flexeril, muscle relaxers,
and shoulder exercises. (PlaingffAffidavit, Doc. 38-1, at 3-4)keegenerallyDoc. 36-2 (medical

records from Mansfield Correctional Institution). As of the date his Affidavit was filed, Plaintiff

8. Plaintiff suffered a “fracture to [his] collar bon@hen he was a child, “butt healed and [he]
never had any problem or injury to my right shault (Plaintiff's Affidavit, Doc. 38-1, at 1).

9. Plaintiff was also seen by dieal staff for other ailment&eeDoc. 36-1, at 8-10, 12-15).

10. In the very next paragraph, howeRgintiff asserts “I did not receinany medical care while

at NCCC, my requests for treatmevdre ignored and | was transferred to [Mansfield Correctional
Institution] withoutany treatment to help my separated ddeu” (Plaintiff’'s Affidavit, Doc. 38-

1, at 4) (emphasis added).



still experienced shoulder pain and instanceshich his shoulder would dislocate or “pop” out
of the socket. (Plaintiff's Afdavit, Doc. 38-1, at 4).
PLAINTIFF S PENDING MOTIONS

Motion to Strike Dr. Wilson’s Affidavit and for Sanctions

Plaintiff filed a motion to sike the affidavit of Dr. Wilsn, alleging she is an undisclosed
medical expert, and requests sanctions ag&efendants and counsé€Doc. 33). Defendants
admit the “oversight”, but arguas poses no prejude to Plaintiff and, écause of Plaintiff's
repeated failure to coepate with discovery and failure pvovide expert support for his claims,
the Court should nonetheless consither affidavit because it would assist the Court. (Doc40).
Defendants also argue sanctions aot appropriate in this cadd.

On May 11, 2017, following a telephonic status conference, the Court issued a scheduling
order requiring Plaintiff’'s expert reports be filed on or before June 3, 2017, and Defendants’
experts reports by July 24, 2017. (Doc. Z8e alsd~ed. R. Civ. P. 26(a)(2) and (e)(2). Neither

party filed an expert report by the imposeehdlines or requested additional time to do so.

11. In his Reply, Plaintiff argues Defendants’ regeoshould be stricken from the record because
it was filed a day after the deadlirg&eelocal Rule 7.1(d) (allowing 14 days for a reply). Because
district courts have wide disd¢ien in deciding whether to allovate filings under Civil Rule 6,
and to fully understand the is=a presented, the Court witbnsider Defendants’ untimely
responseSee Alternate Travel, Inc. v. Worldspan |52 F. App’x 693, 698-99 (6th Cir. 2002)
(considering motions filed a day late).Afternate Travelthe court noted:

The district court has wide discretiom these matters. The Second Circuit has
stated that “mere inadverice, without more, can in some circumstances be enough
to constitute ‘excusable neglegi'stifying relief unde Rule 6(b)(2).”"Raymond v.

Int'l Bus. Machs. Corp.148 F.3d 63, 66 (2nd Cir.1998). The Fifth Circuit has
emphasized that the district court ish® granted broad discretion to expand the
filing deadline. See Hetzel v. Bethlehem Steel Cof) F.3d 360, 367 (5th
Cir.1995) (finding that the district coustacceptance of a motion one day late was
“perfectly reasonable”).



Defendants filed the motion for summanydgment on August 28, 2017, with Dr. Wilson’s
affidavit attached, identifyinger as a medical expert.

Rule 56 of the Federal Rules of CiiAtocedure in relevant part states:

(h) AFFIDAVIT OR DECLARATION SUBMITTED IN BAD FAITH

If satisfied that an affidavit or declaration under this rule is submitted in bad faith

or solely for delay, theourt—after notice and a reasble time to respond—may

order the submitting party to pay the other party the reasonable expenses, including

attorney’s fees, it incurred as a resiélh offending party or #orney may also be

held in contempt or subjectéal other appropriate sanctions.

Fed. R. Civ. P. 56(h).

The Court has the ability to enforce pratrscheduling orders through Civil Rule 37,
Failure to Disclose or Supplement.afhule states, in its entirety:

If a party fails to provide information afentify a withess as required by Rule 26(a)

or (e), the party is not allowed to use timidrmation or witness to supply evidence

on a motion, at a hearing, or at a triatess the failure was substantially justified

or is harmless. In addition to or insteaidthis sanction, theourt, on motion and

after giving an opportunity to be heard:

(A) may order payment of theeasonable expenses, including
attorney’s fees, caused by the failure;
(B) may inform the jury of the party’s failure; and
(C) may impose other appropriate sanctions, including any of the
orders listed in Rule 37(b)(2)(A)(i)-(vi).

Fed. R. Civ. P. 37.

Defendants do not alleged the failure to identify Dr. Wilson was substantially justified,
rather admitted it was simply an “oversight”. (Doc. 40, at 1). Plaintiff alleges prejudice from this
failure, however, “[h]Jarmlessness . . . is the key under Rule 37, not prejudice. The advisory
committee’s note to Rule 37(c) ‘strongly suggebktd ‘harmless’ involve an honest mistake on
the part of a party coupled with sufficidtriowledge on the part dfie other party.”Sommer v.

Davis, 317 F.3d 686, 692 (6th Cir. 2003) (citifgnce v. United State$82 F.3d 920, 1999 WL

455435, at *5 (6th Cir. 1999Qunpublished table desion)). Here, Defendds allege an honest



mistake in failing to disclose Dr. Wilson, hewer, Plaintiff had no prior knowledge of her
testimony and no opportunity to cross examine hee.fahure to disclose netherefore, was not
harmless. The Court grants Pl#irg Motion to Strike Dr. Wilson$ affidavit. (Doc. 33), and now
turns to address whether sanctians appropriate in this case.

Request for Sanctions

Plaintiff contends sanctions against bothfddelants and defenseunsel are appropriate
for the willful violation of Civil Rules 2637, and 56. (Doc. 33, at 5-6). Defendants respond
Plaintiff's request for sanctions ‘idisingenuous at best” due tcshailure to respond to discovery
throughout the case—providing examptésuch. (Doc. 40, at 5-#5.

The decision to impose or not impose sems is within thisCourt’s discretionkirst Bank
of Marietta v. Hartford Underwriters Ins. Ca07 F.3d 501, 510 (6th Cir. 2008ge alsd-ed. R.
Civ. P. 11(b)(1)-(3). Here, while Plaintif'alleged lack of cooperation in discovesgeDoc. 40-
1, does not excuse Defendants’ feelio disclose Dr. Wilson as an expert, it certainly suggests
Plaintiff has engaged in similar behavior that could potentially expose him to sanctions as well.
The Court, however, declines to issue sanctiand,rather will proceed with adjudication of the
matter.

Motion to Strike Warden Turner’s Affidavit

Plaintiff filed a motion to strike Warden Teris affidavit, allegng Defendants failed to

disclose him as an expert witness. (Doc. 37)il&ule 26(a) and (e) requ parties to disclose

12. In addition to their opposition to the motiorstake and for sanctions, Defendants request the
Court: (1) extend the deadline frbmission of expert testimon() permit Defendants to expand
the affidavit and report of Dr. Wilson to comply with expert ideraificn and support; and (3)
dismiss Plaintiff’'s medical claims because tlaeg unsupported by expert testimony. (Doc. 40, at
6). The Court declines Defendarfirst and second requests, adtresses the third within the
motion for summary judgment section.



expert witnesses. Defendants did not fileogposition, and therefore have not disputed Warden
Turner was an undisclosed expert witness prioritimg fof his affidavit, or argue that the failure
was substantially justified or lsarmless. Therefore, pursuaniGuwvil Rule 37, Plaintiff's motion

to strike is granted and Warden Turner’s affid@®ioc. 27-3, at 1-2), to the extent it offers expert
opinions, is hereby stricken from the recokbwever, the Court allows Warden Turner's
statement in paragraph six, which is not expert testim®agDoc. 27-3, at 1 (“Affiant is aware
that Plaintiff Shough received medical attentby MTC Medical following the January 2014 use
of force incident. The complaints voiced by.Nkhough are related to force used by Lt. McCurry.
The pertinent use of force reports are attachetlig. statement authenticates incident reports and
other various records attached to the Affitland found at Doc. 27-3, at 3-14, which the Court
will consider.

Motion to Strike Hearsay Statement

Plaintiff also filed a motion to strike aalleged hearsay statement (Doc. 39), which
Defendants opposed (Doc. 44). Specifically, Rifiirasks the Court to strike a portion of
Defendants’ motion for summary judgment asdmissible hearsay. Thdegant portion states:

In an effort to obtain medical fact weas testimony, Plaintiff proceeded with the

deposition of the Mansfield Correctiorattitution MedicaDirector on March 14,

2017. That doctor declined to offer any opinion that supgelemtiff’'s medical

indifference allegations. Plaifftdid not even order the deposition transcript as the

testimony refuted Plaintiff’'s claims.
(Doc. 27, at 16).

Civil Rule 801(c) defines hearsay as “a staént that: (1) the declarant does not make

while testifying at the current ttiar hearing; and (2) a party offein evidence to prove the truth

of the matter asserted in the statement.” Bais generally inadmissible unless an exception

applies. First, the Court agretbat Rule 801 is not applicable here because Defendants have not



offered astatementnade by Dr. Airaldi. The Court agreegth Defendants that “[a]t most, the
line is an observation regarding Dr. Airaldlack of testimony supporting Plaintiff's claims.”
(Doc. 44, at 2). Second, to tlextent Plaintiff argues the ciaiis uncorroborated and lacks
foundation, Defendants have now filed Dr. Airaldigposition transcript. Ehtranscript supports
Defendants’ claim Dr. Airaldi di not offer an opinion that supped Plaintiff's claims because
Dr. Airaldi did not testifyas an expert witnesSeeDoc. 45-1, at 66-69. Plaiff did not move to
strike the transcript. Regardless, tisisue is not outcome-determinative.

Having addressed each of the pending motitims undersigned turns to the underlying
summary judgment motion.

MOTION FOR SUMMARY JUDGMENT STANDARD OF REVIEW

Pursuant to Federal Civil Ruls(c), summary judgnme is appropriate where there is “no
genuine issue as to any teaal fact” and “the raving party is entitled tjudgment as a matter of
law.” When considering a motion for summary judgtnéhe Court must drawadl inferences from
the record in the light most favorable to the nonmoving piféysushita Eledndus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986). The Court is not permitted to weigh the evidence or
determine the truth of any matter in disputehea, the Court determines only whether the case
contains sufficient evidence from which a jurguld reasonably find for the nonmoving party.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248-49 (1986). The moving party bears the burden
of proof.Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). This burden “may be discharged by
‘showing’—that is, pointingout to the district court—that ¢ne is an absence of evidence to
support the nonmoving party’s castl’ Further, the nonmoving party has an affirmative duty to

direct the court’s attention ttvdse specific portions of the recardon which it seekto rely to



create a genuine issue of material f&#eFed R. Civ. P. 56(c)(3)n6ting that the court “need
consider only theited materials”).
DiscussioN

In his Amended Complaint, Plaintiff alleges five counts: (1) inadequate policies,
procedures, and training; (2) Eighth Amerairh violations; (3) Fourteenth Amendment
violations; (4) negligence; (5) pumvie damages. (Doc. 5-1, at 1-28efendant responds Plaintiff
has presented no medical documgateor testimony to support his allegations, and thus the Court
should grant the motion for summary judgmento¢D27, at 7). The Court addresses each count
in turn, and finds summary judgntes appropriate on all claims.

Counts Il & lll: Eighth & Fourtenth Amendment Violations

The Court considers the claims in Couihtand 11l under the Eighth Amendment, rather
than the Fourteenth, because it is “specifjcg@oncerned with theinnecessary and wanton
infliction of pain in penal institutions™ and thek “serves as the priany source of substantive
protection to convicted prisoners . . Walker v. Norrig 917 F.2d 1449, 1455 (6th Cir. 1990)
(quotingWhitley v.Albers 475 U.S. 312, 327 (1986)).

Plaintiff alleges prison officials used @ssive force during the January 2014 incident,
resulting in his injuries, and then showed deldie indifference to his serious medical needs by
failing to provide him appropriateedical care for those injurie®oc. 5-1, 1-14; Doc. 38-1).

Excessivéorce

Post-conviction excessive force claims areperly raised “exclusively under the Eighth
Amendment’s cruel and unusual punishment clauSerhwell v. Dahlberg963 F.2d 912, 915
(6th Cir. 1992). The Eight Amendment protects against punishments that “involve the

unnecessary and wantonliafion of pain,” including inflictionsof pain that ‘areotally without
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penological justification.”Lockett v. Suardini526 F.3d 866, 875 (6iGir. 2008) (citingRhodes

v. Chapman452 U.S. 337, 346 (1981)). However, a “good faith use of physical force may be
necessary to maintain prison security and discipliwéfliams v. Browman981 F.2d 901, 905

(6th Cir. 1992). Thus in analyzing these claie®rts must determine “whether [the] force was
applied in a good-faith effort to nmain or restore discipline, analiciously and sadistically to
cause harm.Hudson v. McMillan503 U.S. 1, 7 (1992) (discussiwhitley,475 U.S. 312). This
same standard is applied regardiesthe quantum of injury sustained. Rather, the extent of

the injury suffered may suggest whether the udercke was necessary or a wanton infliction of
pain.ld.

A claim alleging a violation of the ghth Amendment has Wotan objective and a
subjective componentSantiago v. Ringle734 F.3d 585, 590 (6th Cir. 2013). First, “[t]he
subjective component focuses on theestdtmind of the prison officials Cordell v. McKinney
759 F.3d 573, 580 (6th Cir. 2014). Second, “[t{]he2obye component requsehe pain inflicted
to be ‘sufficiently serious.”ld. This objective prong is “respadms to ‘contemporary standards of
decency.”ld. (citing Hudson 503 U.S. at 8). Either prong may be evaluated first, but both must
be shownPearson v. Callaharg55 U.S. 223, 227 (2009).

In determining whether a defendant had paile state of mind, the court may consider
“such factors as the need for the applicatiofoode, the relationship between the need and the
amount of force [ ] used, [and] the ext®f the injury inflicted,” as wikas “the extenof the threat
to the safety of staff and inmates, as reasgnadiceived by the responkgtofficials on the basis
of the facts known to themWhitley, 475 U.S. at 321 (internal citations omitted)/fere a prison
security measure is undertaken to resolve a tishae . . . that indisputably poses significant

risks to the safety of inmates and prison sta#,think the question whether the measure taken
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inflicted unnecessary and wanton pain and sufferitignately turns on ‘whether force was applied
in a good faith effort to maintaior restore discipline or maliciousgnd sadistically for the very
purpose of causing harrhld. at 320-21 (internal citation omitted).

The Court notes that prison officials commty must make decisions “in haste, under
pressure, and frequently withdbe luxury of a second chancéd: at 320. Therefore, “[t]he issue
is ... not whether the force was absolutely neagssahindsight, but ‘whether the use of force
could plausibly have been thought necessaryGriffin v. Hardrick, 604 F.3d 949, 954 (6th Cir.
2010) (quotingVhitley, 475 U.S. at 321).

Following review, even taking the facts in tight most favorable to Plaintiff, the Court
finds a lack of evidentiary supgdior an excessive force clairkirst, any claim against either
Officer Skidmore or Officer McCurry for excessit@ce is unsubstantiated and hereby dismissed.
In the Amended Complaint, Plaintiff allegeswuas injured after Officer Skidmore “took him to
the ground.” (Amended Complaint, D05-1, at 4). There is no eedce in the read to suggest
Officer Skidmore was present during the incidéntfact, various reportancluding Plaintiff’s
handwritten notes, indicate Gfér McCurry, not Skidmore, brougBtaintiff to the ground. (Doc.
27-3, at 3- 14). Officer McCurry is not a named defendant. While Plaintiff corrects this error in his
affidavit (Doc. 35-1, at 1-2), and admits in hrgef, Officer Skidmordnad “no personal knowledge
of the incident”, (Doc. 35, at 21he did not move to amend Comiplao reflect such. Pursuant to
Civil Rule 4(m):

If a defendant is not served within 90 days after the complaint is filed, the court—

on motion or on its own aftenotice to the plaintiff+must dismiss the action

without prejudice against that defendantooder that servicke made within a

specified time. But if the plaintiff shaswgood cause for the faily) the court must

extend the time for servider an appropriate period.

Fed. R. Civ. P. 4(m) (emphasis added).
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The time requirements in Rule 4(m) applyservice of unidentifie¢ defendants as well.
Garner v. City of Memphj$76 F. App’x 460, 463 (6th Cir. 2014). If a plaintiff fails comply with
the service rule, the action must be dismissedgss plaintiff can establish good cause for the
failure to meet the deadlinklabib v. Gen. Motors Corpl5 F.3d 72, 73 (6th Cir. 1994). Here,
Plaintiff did not attempt to amend the complaoadd Officer McCurry as a defendant, much less
provide good cause for his failure do so. This is so despite tfect that the incident reports
clearly show Officer McCurry, not Skidore, was involved in this incidereeDoc. 27-3, at 3-
14; see alsoDoc. 35, at 21 (admitting Officer Skidmeo had “no personal knowledge of the
incident”).

Second, even if Officer McCurry was a namededdéant, there is no &ence in the record
to support an excessive force claim against Rifficer McCurry took Platiff to the ground after
Plaintiff “squared up”. Furthermor@fficer McCurry was reacting @ verbal altercation between
two inmates, which could have turned physicalam instant. In fact, Plaintiff suggests that
altercation may have already tethphysical because Plaintiff ajles he was injured either by the
intervening officer or by anber inmate, (Amended ComplairDoc. 5-1, at 4), making the
situation potentially even more dangerous. Furtieee, immediately befe Plaintiff was taken
down and injured, he admits he “squared upOfficer McCurry. (Doc. 38-1, at 2). Officer
McCurry’s reaction to this seengly threatening maneuver was teke Plaintiff to the ground,
which appears entirely reasonaltb ensure safety and preserve order within the fac8ityce
prison officials must take immediate action to maintain order, they are given “wide-ranging
deference in the adoption and execution of poliarespractices that in their judgment are needed
to preserve internal order and discipline and to maintain institutional sechtitgson,503 U.S.

at 6 (internal quotation omitted). The Court fi@f§icer McCurry’s actions “could plausibly have
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been thought necessary...” in this instar@gffin, 604 F.3d at 954. Because Plaintiff has failed
to show the subjective prong, it is maEcessary to analyze the objective prong.

Deliberatelndifference

Plaintiff next asserts that after he wasiiagly prison staff violated his constitutional rights
by showing deliberate indifference to his seriaysries. “[D]eliberate indifference to serious
medical needs of prisoners’olates the Eighth Amendmeristelle v. Gamblej29 U.S. 97, 104
(1976). To succeed on such a claim, a plaintiff nshsw: 1) he had a serious medical need; and
2) a defendant was aware of that need,aateld with deliberate indifference told.

A plaintiff must show the&lefendants had a “sufficiegittulpable state of mindWilson v.
Seiter,501 U.S. 294, 297 (1991), to denyparrposely delay medical caoe intentionally interfere
with prescribed medical treatmehistelle,429 U.S. at 104-05. Objectiyela plaintiff must show
“the seriousness of a prisonenged|[ ] for medical care isbvious even to a lay person.”
Blackmore v. Kalamazoo County90 F.3d 890, 899 (6th Cir. 2004jowever, in the case of
“minor maladies or non-obvious complaimtsa serious need for medical cara@l’ at 898, the
plaintiff must “place verifying medal evidence in the record to establish the detrimental effect of
the delay in medical treatmenRapier v. Madison County, Ky238 F.3d 739, 742 (6th Cir.2001)
(internal citation omitted). Subjectively, “the plafhtnust allege facts which, if true, would show
that the official being sued subjectively perceit@cts from which to infer substantial risk to the
prisoner, that he did in fact draw the infezepand that he then disregarded that ri€kafstock
v. McCrary,273 F.3d 693, 703 (6th Cir. 2001mportantly, to support a constitutional claim of
deliberate indifference under tliEghth Amendment, a plaintiff must show more than mere

negligenceFarmer v. Brennan511 U.S. 825, 860 (19943ge alsdstelle, 429 U.S. at 106 (“[A]
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complaint that a physician has been negligemtiagnosing or treating a medical condition does
not state a valid claim of medical misatment under the Eighth Amendment.”).

Here, Plaintiff's deliberate indifference cataiils wholly unsupport by the record. Most
importantly, contrary to his allegations in the &maded Complaint, and to which he now concedes,
hedid in fact receive medical attention immediati@ifowing the incident (Doc. 36-1, at 3, 6) and
continuing treatment up until the time he was transfeidedt 5, 7, 8-11, 14-15. To the extent
Plaintiff argues this care was inadequate, themoigvidence showing the care he received at
NCCC resulted in long-term harm because henlsagntroduced expert testimony to show this is
the case. Plaintiff alleges he can show dediteeindifference without expert testimony because
his care was “grossly auequate”, citing tvvood v. Mohr2014 WL 1330640, at *3 (S.D. Ohid)
for support. (Doc. 35, at 15). The plaintifitiood however, relied on a medical opinion to support
his allegation he was denied proper treatment f@aral injury necessary to prevent the loss of use
of his arm.ld. at *2. The court determindtiat although plaintiff waseferred to a specialist for
surgery, his claim should be dismissed becduasdid not provide any evidence connecting his
hand injury to the potentidbss of use of his arnmd. at *4. Here, however, Plaintiff has not
presented any evidence thaffelient treatment would havegwented long term harm; he only
offers evidence he received different treatment at MansKatd.v. Alexander574 F. App’x 603,
606 (6th Cir. 2014) (dismissing medical indifferenntams where the plaintiff did receive medical
treatment, but not the specific type he requestatifleere was a lack of “medical expert testimony
to establish a causal link between the loss oflitter finger and the alleged inadequacy of her

treatment.”) (citingSantiago 734 F.3d at 591)).

13. Report and recommendation adopted by 2014 WL 1909584.
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Plaintiff here also relies oBlackmore v. Kalamazoo Counfgr the proposition that
deliberate indifference can be establishedhout expert testimony that delayed treatment
“worsened or deteriorated” the dieal condition, where amjury is readilyapparent to a lay
person. (Doc. 35, at 16) (citinglackmore 390 F.3d at 899-900). IBlackmore however, the
plaintiff not only made subjective pain complairisf also vomited in the presence of jail staff,
and did not receivany medical treatment for several daic. at 896. That is not the case here.
The Sixth Circuit has since ma clear that the ruling iBlackmoreis the exception to the general
rule requiring medicaproof to substantiate an Eighth A&mdment medical indifference claim.
CompareBlackmore 390 F.3d at 899-900 (allowing medidadlifference claim without medical
proof where Plaintiff was in obous distress and did not receavey medical treatment “within a
reasonable timeframe”) witling, 574 F. App’x at 606 (grantirgummary judgment to defendants
for a medical indifference claim where the pldfneceived medical treatment and did not offer
medical expert testimony to establish a causélltietween her injury and the alleged inadequacy
of her treatment, and noting that even if it esexlithe absence of medi expert testimony, her
claim still failed because her “sole evidence [was] a self-generated affidavit"pamtichgo 734
F.3d at 591 (dismissing a medical indifferencenalaihere there was no medical expert testimony
because when “a claim [is] based on the pristailare to treat a condition adequately, ‘medical
proof is necessary to assess whether the delased a serious medl injury.”” (citing Blackmore
390 F.3d at 898)).

Because Plaintiff here received immediatedical attention and additional follow-up
treatment, the Court finds this case analogou€ng and Santiago rather tharBlackmore Not
only did Plaintiff receive immediataedical attention, he has preseht® evidence that his injury

was so obvious to a lay person. Any injury wohélre been revealed upon review of the x-ray.
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His affidavit that his later treatment shows noadlindifference by NCCGtaff is unsubstantiated
without medical expert testimony showing hisatment at NCCC resuttan long-term harm
because he *“is not qualified to describe what constitutes medically acceptable practices for [ ]
treatment . . . "King, 574 F. App’x at 606.

Thus, with regard to Plaintiff's claims ekcessive force and deliberate indifference, there
are no genuine issues of teaal fact and, thus, sumnygjludgment must be granteee Graham
ex rel. Estate of Graham Cnty. of Washteng58 F.3d 377, 385 (6th Ci2004) (“[w]here a
prisoner has received some medatsntion and the dispute is over the adequacy of the treatment,
federal courts are generally retant to second guess medical judgns and to constitutionalize
claims that sound in sttort law.”) (quotingWestlake v. Luca$37 F.2d 857, 860, n.5 (6th Cir.
1976)).

Count I: Inadequate PolicieBrocedures, and Training

In Count I, Plaintiff alleges inadequate p@i procedures, and training at NCCC resulted
in a deliberate indifference to his serious medieg&lds, which violated his substantive due process
constitutional rights under 42 U.S.C. § 1983. (D®&d, at 5-7). Defendamtrespond Plaintiff has
failed to show a deliberate indifference at all,cmiless that it was attributable to some policy,
procedure, or traing. (Doc. 41, at 8-9).

It is settled that “[o]nly where a[n] [institutiots]failure to train its employees in a relevant
respect evidences a ‘deliberate indifference’ &rtbhts of its inhabitants can such a shortcoming
be properly thought of as a [mgipal institution] ‘policy or cgtom’ that is actionable under §
1983.” City of Canton, Ohio v. Harrjs489 U.S. 378, 388-89, (1989 D]eliberate indifference’
is a stringent standard of fault, requiring@f that a municipal actor disregarded a known or

obvious consequence of his actioBd. of County Comm’rs v. Brows20 U.S. 397, 410 (1997).
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This in turn typically requires proof that threstitution was aware of prior unconstitutional actions
by its employees and failed to take corrective meas8tesler v. City of Florencé&26 F.3d 856,
865 (6th Cir. 1997). Additionally, a 8 1983 plaintiffust prove that the policies and practices
directly caused the constitutional violati@ray ex rel. Estate of Gray v. City of Detrd9 F.3d
612, 617 (6th Cir. 2005). Moreover, a claim baseddailure to train fails where there is no
underlying constitutional violatiorBwain v. Fullenkam®010 WL 1995609, at *4 (N.D. Ohio).
Here, again, Plaintiff did receive mediaitention immediately following the incident.
(Doc. 36-1, at 3, 6). Plaintiff’'s medical treatméaott his right shoulder resumed three days later
on January 23, 2014, and continued through March 2014htiphe date of his transfer to another
facility. (Doc. 36-1, at 2-11, 14-15s discussed above, Plafhtias not shown any underlying
constitutional violation. Furthermore, he failspoint to a specific policyprocedure, or training
that was the origin of his injuries. The recordévoid of any evidence gporting Plaintiff’s claim
he suffered a constitutional injury, much less thatias the result of a policy, procedure, or
training. Thus, Defendants have met their burdeshofving an absence of evidence to support a
constitutional violation, and sumary judgment must be grantéklotex 477 U.S. at 325.

Count IV: Negligence

To the extent Plaintiff brings a state law negfige claim, that claim fails as well. To prove
a negligence claim in Ohio, the plaintiff bedhe burden of showing, by a preponderance of the
evidence, that a defendant breached a duty daé&im and that the breach proximately caused
his injury. Menifee v. Ohio Welding Prods., Ine72 N.E.2d 707, 710 (1984). In a custodial
relationship, a defendant owes a common-tay a common-law duty of reasonable care and
protection.McCoy v. Engle537 N.E.2d 665, 668-69 (1987). A custodial relationship does not

“expand or heighten the duty ofdinary reasonable car&oods v. Ohio Dept. of Rehab. & Corr.
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721 N.E.2d 143, 145 (1998). If a correctional insittts becomes aware of a dangerous condition,
reasonable care must be taken to prevent injury to an inBr&eoe v. Ohidep’t of Rehab. &
Corr., 2003 WL 21512808, at *2 (Ohio Ct. App.). “Whevee inmate attacks another inmate,
actionable negligence arises only when there was adequate notice of an impendind_attaok.”

v. Ohio Dep’t of Rehab. & Corr2011 WL 6171366, at *5 (Ohio Ct. Ap. A Plaintiff must show
the defendant had actual or constinec notice of an impending attacld. Importantly, the
institution “is not an insurer of inmate safetydamwves the duty of ordinamgare only to inmates
who are foreseeably at riskfVoods 721 N.E.2d at 145.

Here, Plaintiff has not demonated officials at NCCC hadlaance notice of an impending
attack. The evidence in the recoeden in the light most favorabte Plaintiff, suggests Officer
McCurry responded to a spontaneous altercdigween two inmates and reasonably responded
to maintain order. There is no evidence Defants breached their duty to Plaintiff.

Failure to Protect

Within his state law negligence claim, Plaintiff asserts jail staff failed to protect him from
harm inflicted by other inmatesan alleged violation of the gnth Amendment. (Doc. 5-1, at 10-
11). Prison officials have a dutynder the Eighth Amendment to protect inmates from attacks by
fellow prisoners.Farmer, 511 U.S. at 833-34. A prisoner must demonstrate that he was
incarcerated under conditiomaposing a substantiakk of serious harm, and that prison officials
acted with “deliberate indifference” to his health or safietyat 834, 837see alsdsibson v. Foltz,

963 F.2d 851, 853 (6th Cir.1992).

Plaintiff's allegation suggests$ is possible his shoulderjury was actually caused by

another inmate rather than a correctional officastFthis contradicts Plaintiff's statements that

the correctional officer broke upvarbalaltercation between hinmd another inmate, Doc. 38-1,
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at 1-2, suggesting instead it wgshgysical altercation in which @éer McCurry intervened, which
would only lend credence to the necessity efdbntemporaneous force used by Officer McCurry
to keep order. Second, the allegation Plaintifswgured by another inmate directly contradicts
Plaintiff's excessive force allegations againsii€ai McCurry. Third, even so, Plaintiff has failed
to show prison officials violated their duty toopect inmates from each other because there is no
evidence Defendants knew of an impending assault.

Plaintiff offers no evidence obaditions imposing a risk of sulastial risk of serious harm
or that prison officials actedith deliberate indifference. Tilne contrary, the evidence suggests
Officer McCurry responded immediately to ahlercation, separatedehnmates involved, and
removed Plaintiff from the area. His actions enstiedsafety of both inmates and prison officials.

Count V: Punitive Damages

As Defendants correctly point out (Doc. 27, at 21), punitive damages is not an independent
claim, but rather available when ahet claim is successful on the merfge Beair v. Ohio Dep't
of Rehab. & Corr,. 156 F. Supp.3d 898, 907 (N.D. Ohio 20{dismissing the petitioner’s claim
for punitive damages because there was “no such freestanding cause of action under Ohio or
federal law.”). Because the Court finds no surviving claims, an analysis of damages is unnecessary.

CONCLUSION

The Court therefore grants Plaintiff's unoppdsviotion to Supplement the Record (Doc.
38); grants, in part, the unopposed Motion tokstNWarden Turner’s Affidavit (Doc. 37); and
grants the Motion to Strike Dr. Wilson’s Affidav(Doc. 33); and denies Plaintiff's Motion to
Strike a hearsay statement (D868). Defendants have demonstrateadabsence of evidence to
support Plaintiff’'s case. The Cofirids there are no genuine issoématerial fact and Defendants

are entitled to summary judgment as a mattéawf Defendants’ Motin for Summary Judgment
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(Doc. 27) is granted and the case is dismissgd prejudice. The Court, however, declines
Defendants’ request to award costs and attofeey for filing a frivolous and vexatious action.
SeeDoc. 27, at 7.

IT 1S SO ORDERED.

s/James R. Knepp |1
United States Magistrate Judge
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