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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Equal Employment Opportunity Case No. 3:16 CV 2406
Commission,
MEMORANDUM OPINION
Raintiff, AND ORDER
Vs
JUDGE JACK ZOUHARY

Mathews Ford Marion, et al.,

Defendants.

INTRODUCTION
Plaintiff Equal Employment Opportunity Commission (EEOChgsi this action on behalf off

Charging Party Michael Stillwell (Doc. 1). EEQsaims Defendants Mathews Ford Marion, In

\J

(Mathews Ford) and Mathews Auto Group violated American with Didailities Act (ADA) by

failing to reasonably accommodattli®ell’s disability and eventuéy terminating him because of
his disability. Defendants argiathews Auto Group is not a progeaurty to this atton because it
is neither a legal entity nor an employer. Furthezy contend that Mathews Ford did not violate the
ADA because Stillwell was providezery accommodation he requested during his employment,|and
he was terminated because of dishonesty andwoik, not his disability. A bench trial was held
(Trial Transcript Vol. I, Doc. 91; Trial TransptiVol. Il, Doc. 92), followed by briefing (Docs. 95-

96).
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FINDINGS OF FACT
Background

Stillwell has been deaf since age three (Doc. 91 at 7).ugugt 2004, he was hired as a bod

technician at Mathews Ford. Prior to joining Mars Ford, he worked as a technician for twenty-

six years at various body shops. Mathews Ford I8téldvell because of this experience. As a boq
technician, Stillwell’s primary job function was to perform body wonkdamaged vehicles. Stillwell
worked at Mathews Ford until he was terminated on April 16, 2012.

During those eight years, Stillwell was pdig Mathews Ford (Tr. Exs. 38, 42—-46), and h

pay rate was determined by Mathews Ford perdgiue. 91 at 95-96). He was also disciplined

only by Mathews Ford personnéd(at 94—95). He never called irdoreported to anyone at anothg
Mathews dealershipd. at 94—96).

Stillwell reported to the bodyhep manager, who reported $pencer Mathews (the generg
manager) and Thurman Mathews (then-owneBefore Thurman’s passy, Spencer reported tQ

Thurman (Doc. 92 at 88—89). S$iikll reported to three body shopanagers of significance: Tim

Larkin (when he was first hired), Greg Biggenm(2006 through 2012), and Michael Holmes (Mar¢h

2012 to April 2012) (Doc. 91 at 24, 69-70).

Hiring

Mathews Ford knew Stillwell was deaf whenwnas hired. Stillwell pplied for a position by
dropping off a resume with Larkind{ at 18). Stillwell listed the Qb Relay Services (ORS) numbe

at the bottom of the resume, and he “explaingtlackin] how to . . . @lize the relay service’id.).

Larkin utilized the ORS to inforrBtillwell that Mathews Ford was “looking to hire [him]” and to s¢

a time to meetid. at 18—-20). Stillwell communicated with Larkin without an interpreter during b

their initial meeting and the eeting following their phone calid. at 20—23, 96).
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Communication throughout Employment
Stillwell communicated with dier employees and his supervisors at Mathews Ford ug
written notes, hand gestures, and reading lipsiw@tilalso taught Larkin and Biggerman some “ver
basic” sign languaged, at 29, 42—43see also Doc. 80 at 107-10).
At trial, Stillwell testified that his “English is not goo@Doc. 91 at 75), that he is “just nof

very good at readg English” {d. at 92), and that “[he] can re#loe estimates, that’s itid. at 89).

But he also discussed several conversations thevtih his supervisors in writing and admitted that

he “mostly wrote” notes or “show[ed] [his supenissomething in writing” if he had questionsl.(
at 33, 40). He also reported in his Social Seciigability Application tlat he can read and writg
English (Doc. 92 at 126gee also Tr. Ex. 128).

Stillwell never told anyone at Mathews Ford thatcould not read Ehgh, or that he did not

understand something written in English (Doc. 98%t102—-03). Nor did he disclose that he cou

5ing
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read English, but not so well @b. 92 at 127). When Holmes started at Mathews Ford, he “assumed

[Stillwell] could read” because Holmes “could handha repair estimate and he knew what car
pull in” and “what to do to it” (Doc. 90 at 90)Although Stillwell’s ability toread English appears
somewhat limited, this Court finds it is rext limited as Stillwell suggested at trial.

Stillwell also denied he carad lips (Doc. 91 at 7)But this Court olerved him correct the
interpreters several times wheryhwere speaking but not signirsg€id. at 86). When asked how
he was able to do this if he cannot read ligdlw&Il appeared flustek and was evasive. Heg
continued to deny any ability to read lipd.). At one point, he conced he can understand som
words, but not “a whole sentencedl.(at 87;see also Doc. 73-1 at 34). But when pressed, Stillwe

returned to a blanket denial: “I car | can’'t read -- | can’t read Ig | can’t read lips” (Doc. 91 at

to




87). Faced with this conflicting testimony, abdsed on its own observations, this Court fing
Stillwell's ability to read lips is also more extensithan he acknowledged at trial.

And although Stillwelkestified that he rsano residual hearingd, at 7), it came to light that
he “often use[s]” a hearing aidd( at 87). He did not wear it dag trial because he is “not
comfortable with it,” “[iJt makesoise,” and “[i]t bothers [him]”id. at 88). Stillwell did not explain
why he often uses a hearing aid if he does not have any residual hearing.

These findings relate not only to Stillwall'ability to communicate and Mathews For|
reasonable understanding of that ability, but alsstiltwell’s credibility. This Court finds Stillwell
less than fully credible as a witness.

Accommodation Requests before April 16, 2012

Before April 16, 2012, Stillwell requested anedrpreter on two occasion while at Mathew
Ford: once for framework training while Larkivas body shop manager and once for a staff “pizz
meeting while Biggerman was body shop mandigeat 34—37, 43—46, 96-97). Brian Shelton, t
EEOC investigator involved in this case, confichtbat Stillwell reported requesting an interpretg
“two times and two timesnly” (Doc. 92 at 70—71seealso Tr. Ex. 155). An interpreter was provide(
on both occasions (Doc. 91 at 37, 46; Doc. 92. at 71).

Stillwell alleged he made another request forrderpreter after a staff meeting concernin
insurance. He claimed that aftdis meeting, he asked Biggermian“[p]lease, next time get an
interpreter” (Doc. 91 at 50-51But when pressed about the timeliof events, Stillwell recanted:
“I'm actually remembering -- I'm sorry, but I'mithking I'm remembering it was a different compan
altogether. | don’t know”i@l. at 100-01). This Court findsahbefore April 16, 2012, Stillwell
requested an interpreter on only two occasions vehiMathews Ford, and he never made a requ

that was denied.
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Stillwell never requested, and did not need, derpreter to assist himn repairing vehicles
(id. at 88—89, 111-1Z%ee also Doc. 87 at 2). Nor did Stillweksk for an interpreter during his
disciplinary meeting with Biggerman for failing fwoperly repair a PT Crser, discussed further
below (Doc. 92 at 27see also Tr. Ex. 155). He did not requeast interpreter dumg this meeting
because “he read and understood the write-up,”hendxplained his side of the story through
written note ¢ee Doc. 92 at 29, 76—77; Tr. Ex. 155).

Stillwell did request a space to install a VedRelay Service (VRS), which Mathews For
provided (Doc. 91 at 97).

Accommodation Request athe Termination Meeting

On April 16, 2012, Stillwell met with Holmesd James Woosten (supervisor of the servi
department). At the beginning of the meeting, Hedriplaced a paper indnt of” Stillwell, along
with a picture of a Ford F-150 th&tillwell had previously worked ond, at 71-73). Stillwell read
the paper and noticed that the beext to “fired” was markedd. at 73; Doc. 92 at 34ge also Tr.
Ex. 119). He understood he was being terminated for his work on the Ford F-150 (Doc. 92 at

Stillwell then “asked Mr. Holmes for papeahd wrote “I am innocent” (Doc. 91 at 7&e
also Doc. 90 at 138). Stillwell alsarote “I need an interprete(Doc. 91 at 73). He wanted ar
interpreter so he could “explain whHappened, or anything that was missed’ &t 74). He felt he
could not write everythinge wanted to sayd, at 74-75).

Holmes responded “that Thurmavanted [him] to leave”id. at 75). Stillwell “wrote back
... that [he] wanted to get [his] homember and the interpreter’s numbed.). Stillwell then gave
Holmes the numbers, “locked up [his] tools[,] and that waddt).( The next day, Holmes called
Stillwell and left a SignMessage that he spoke #Wth Mathews” and thar. Mathews is “refusing

to request an interpreter” and tliae’s not going to change his mindsegé Tr. Ex. 1). In response,
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Stillwell “typed up information regarding the ADAiNnd faxed it to Holms (Doc. 91 at 8lee also
Tr. Ex. 20). He then called Holmes “to make ghed he did receive the fax,” and Holmes confirmg
that he did (Doc. 91 at 81). Stillwell did not attértgpdiscuss his version of events with Holmes
the fax or during the follow-up phone kaifith Holmes (Doc. 92 at 19-21).

Spencer, Holmes’ supervisor at the time, testifleat Holmes did not have the authority {
negotiate with Stillwell at the termination nieg, and that the termination decision was findl &t
127). Spencer is not aware of any time when E\athFord changed its miradter deciding to fire
an employeeid.). He stated that an explanation fr&tilwell would not have changed the decisio
(id. at 127-28, 133-35). And when asked what haroviding an interpiter at or after the
termination meeting would have caused, Spencgromded that Stillwell “had already been fireg
and we weren’t going to change our mind” -- “[tlhere was no need to do something that we
need to do. We had moved omd.(at 135).

General Disciplinary Procedures at Mathews Ford

Mathews Ford does not have any formal esyipé code of conduct or written disciplinar
policies. Because it is a small dealepshssues are handled on a “case-by-case badisit(90).
How an incident is addressed, and the extentypésciplinary measures, depends on several fact
including “the deficiency of theepair job,” the technician’s wk history, and how the issue is
discoveredgee Doc. 90 at 42—47)During Stillwell’s employmentbody shop managers made day
to-day decisions, but more significant actions sashhiring and firing had to be reviewed witl
Thurman and Spencese€ Doc. 80 at 70-76; Doc. 90 at 21, 27-28; Doc. 92 at 104-06). Holmeg
not believe he had discretion over hiring anth§ decisions (Doc. 90 at 21, 27), and Biggerms

never fired an employee withodiscussing it with Thurmarsg¢e Doc. 80 at 72—73, 75-76).
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Mathews Ford normally discusses issues witlplegrees before takindisciplinary action
(Doc. 92 at 106), and generally does not go straghtwritten warning or termination (Doc. 90 g

44;seealso Doc. 80 at 76—77). Body shop managers ustliatin if a techniciaimas an explanation

for why things turned out the way that they @c. 80 at 76—77; Doc. 90 at 44-46). But if an isspe

continues, there is “a goatance” the employee “could be terminated” (Doc. 90 at 43eé4lso
Doc. 80 at 78-79).
PT Cruiser Incident

In February 2011, Stillwell was disciplinedrftailing to properly repair a PT CruiseHe

originally “overlooked” thathe estimate required repairs to tear body panel (Doc. 91 at 54-57].

He eventually realized his mistake, & was “very busy” and “tried to hurryid). Instead of

~—+

repairing the part, Stillwell merely re-attache@ thumper cover over the damage so that it “was

hidden” and “you couldn’t see itid. at 55). The damage that went unrepaired affected the s3

and structural soundness of the wit(Doc. 80 at 135-37). Stillwadid not inform his supervisors

fety

of his actions or attempt to correct the estinte®re the PT Cruiser left the shop (Doc. 92 at 24—

26). Unaware of the issue, Mathews Ford paid Stlllas if he had perforndeall the work listed in
the estimateid. at 25-46).

The issue was eventually discovered aftentitdcle was involved ianother accident (Doc.
80 at 132). On February 7, 2011, Biggerman aoriéd Stillwell, andtillwell confessedi(. at 139;
seealso Doc. 91 at 54-57). Biggerman issued a wagpeplacing Stillwell orstrict probation, which
Stillwell signed (Tr. Ex. 113). Spencer testifiedr&l that there “is a bigifference” between strict
and regular probation. “Strict probation . . ssnething when you comnfiaud. And probation is
when you make a mistake” (Doc. 92 at 142). Buhiatdeposition, Spenceestified that there

“[p]robably isn’t any” differencéoetween regular and strict prolmati(Doc. 81 at 138). Regardless
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the write-up clearly states that Stillwell was on ptaivaand that “[i]f this happens again he will b
terminated immediately” (Tr. EXL13). And stateents from Biggermanral Spencer reflect that
they regarded this as a serious infracti®e, e.g., Doc. 80 at 139 (“[W]e can't have that. That’
fraud. That's insurance fraud, and it's a safety itgnirhis was Stillwell’s first write-up, but it was
not the first issue with hiepair work (Doc. 80 at 147-49).

Ford F-150 Incident

A few months later, Stillwell waassigned to repair a Ford F-15@g Doc. 91 at 58).The
truck was at Mathews Ford as part of a Dileepair Program (DRP) with State Farm. Stillwe|
understood that maintaining stainghe DRP is very importantnd that Mathews Ford could lose
its status if a technician does a bad jolzaieless, or is dishonest (Doc. 92 at 24).

The estimate from Biggerman stated that tghtriront door and rear cab door needed wof
“[1t was written down as an RI, meove and install” (Doc. 91 at k8 To do this, Stillwell had to
remove the trim panel, the mirr@md the rain shield on both doord. @t 58-59). Stillwell claims
he told Biggerman that there was old damage on the trim panel and the rdirav/50-60). “Old
damage” refers to damage that is “unreldtethe reason that the car” is in the shiop &t 62). If a
technician discovers old damage, he is to flag it for the person who prepared the estimate.
that person tells the techraci otherwise, he ogshe “do[esn]’t touch” old damaged( at 61-62).
According to Stillwell, Biggermamever told him to fix the old damage on the Ford F-150, so
didn’t.

A few days later, the truck returned to Matys Ford. Biggerman motioned for Stillwell tg
come to the truck, pointed to the rear cab door, and told him to redo hisidiosk §3). While
working on the truck, Stillwell noticed the mirror wstll loose and believed “someone had tried

fix it” (id. at 65). He claims he did not wook the front door during this visit.
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Still unsatisfied with the gairs, in December 2011 the customers brought the truck to O
Collision. Dan Dean (owner of D&F) inspected the truck when it arrived (Doc. 76-1 at 10-11). E
on his review, he concluded the body work prasly performed was “substandard” and th
technician cut cornersd; at 13—23). He could not, howeveonéirm who completed the previous
work (seeid. at 42—43). But he had no readorbelieve that the cust@rs attempted to repair theg
truck themselves, or that they brought it to aeotshop between pickingup from Mathews Ford
and bringing it to D&F i@d. at 12, 14-15, 45). A month or two lgt®ean received a call from g
manager at Mathews Ford, likely in respeitg a re-repair bill from State Farsed id. at 46—48).
Dean told the manager that tieught the previous work wasutsstandard” and “everything was
broken” {d. at 47).

Around this same time, Biggerman and Stillwakt again about the Ford F-150. This tim
Jerry McGinnis (a painter) and an insurance repedive were also present (Doc. 92 at 66—67). T
insurance representative showedh\8éll a broken piece of trim pandld at 67). Stillwell “looked
to Biggerman” and put his “arms in the air,” atfging to communicate that Biggerman already kng
about thisid. at 68). Biggerman and the insurance espntative continued talking, and Stillwel
returned to work. Stillwell did not attempt tosduss the issue further or otherwise confirm th
Biggerman understood his gesture. When Biggemwasideposed over five years later, he did n
recall writing the estimattr the truck, who was assigned to repa or any ofthese conversations
(Doc. 80 at 149-54).

Holmes did not recall exactly when or how he became aware of the issues with the F

150. But a few weeks after he started, he redesvéollow-up call from State Farm about the re¢

repair bill. He then made himself “totally awaof any relevant and auable documentation (Doc.

90 at 95-96, 99-101). At that point, he broughtiteae to Spencer and Thurman’s attential).(
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The three of them did not specifically discuss wias responsible for the pompairs, but at some
point during the meeting, Spencer and Thurman pulled out Stillwell's previous writd-ap 102,
132-33). At trial, Spencer testifidgkat “it was clear as day thatt{livell] was responsible” for the
poor work based on his review ogtpictures provided by State Faamd his knowledge that Stillwell
was the technician assigned to the truck (®itat 124, 132-34). He admitted that he “did n
physically inspect the [truck]id. at 132).

During his deposition, Holmes op@d that “typically” in sitations like this “when you're
buying parts, it's going to fall on the body tech” becdtise painter is typically not going to damags
those parts” (Doc. 90 at 102-03). When askeldeithad an “independent reason” to think th

Stillwell had completed the poor repairs, Helrstated “the proof is in the photogl. @t 104-05).

1%

Although he could not identifwho caused the damage from the photos, he could identify damage

likely caused by the body technician.(at 105—-32see also Doc. 80 at 173-94). The photos also

revealed issues with the paint job. MathewsdFbowever, did not disdipe the paiter (Doc. 90
at 155).

The decision to terminate Stillwell was “[u]ltimately . . . Thurman’s choice,” but W
discussed by Thurman, Spencer, and Holmes (B®@t 104-05). Spencerstdied that Stillwell
was terminated because of “his dishonesty” rdlatethe PT Cruiser and the “completely botche
repair” of the Ford F-150id. at 131). Stillwell was already on strict probation, and then he *
corners and the whole [Ford F-150] job was a mask’a( 124—-25). At that point, Mathews For(
“had lost complete confidence in Mr. Stillwell to repair [its] customer’s vehicles . . . . [T]here’s p¢g
making mistakes. But then there’s dishorm=tple that when you caro longer trust them, you

can’t count on them to work for you anymored. @t 125).
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Holmes believed the decision to termin&@gllwell was made primarily by Spencer an
Thurman “due to the write-up from tipeevious poor repair” (Doc. 90 at 102e also id. at 134—
35). If it was up to him, Holmes was not surewwld have terminated Stitell. But he felt the
decision “just followed the directive” frometfirst write-up, which “8llwell agreed to” {d. at 140—
41).

Before his termination, Stillwell never compiad about the work environment at Mathew
Ford and generally believed he was tredsady (Doc. 91 at 113; Doc. 92 at 8—12e also Tr. Ex.
2). And during the EEOC investigation, Stillwell didt originally tell the EEOC that he believeq
he was terminated because of his disability (Doc. 92 at 6Ge€atso Tr. Ex. 2).

Stillwell's Replacement

Stillwell was replaced by ammployee without a disability -- Michael Wine (Doc. 90 at 16(
62; Doc. 92 at 104). Wine and Holmeslilpeviously worked together (Doc..9 156-59). When
Wine originally applied for a position with Matheword, perhaps at Holmes’ request, there were
body technician openings. He could not hagerbhired unless one thie technicians leftsée Doc.
90 at 158-61). Less than two weeks after Wimgliad, and just weeks after Holmes was hireg|
Stillwell was terminatedsée Tr. Ex. 13). Holmes made the d&on to hire Wine, with Thurman’s
approval (Doc. 92 at 103-04).

Discipline of Other Employees

Stillwell contends that Madws Ford tolerated similar anore severe misconduct from
several other employees, including Jermaine Rieyyr Bill Ulrey, Shawn Dye, Cody Bash, Mikg
Ryan, and Biggerman.

Like Stillwell, Flourney wa a body technician. In Ju2610, Biggerman wrote him up for

“sloppy” repairs, but did not place him on probat{én. Ex. 28). In April 2012, Holmes placed hin
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on probation for thirty days due tpoor quality” repairs (Tr. Ex. 29) A day later, he received g
second write-up, but he was not terminated BEx. 30). Unlike Stillw#’s write-up, Flourney’s
original write-up did not state heould be “terminated immediatelybr his next offense. He wag
eventually terminated after&@e Farm uncovered another pogpair (Doc. 90 at 73-74, 82).

Ulrey was also a body technician. In Ma2012, Biggerman wrote him up for poor repai
(Tr. Ex. 33). The write-up statedat “[h]e w[ould] be terminatedif he “c[ouldn]'t get this under
control” (id.). D&F also corrected a repair by Ulréyoc. 76-1 at 58—61). Although Dean “think[s]
this occurred after the re-repaif the Ford F-150 in Decemb@011, he could not remember th
exact datei(l. at 58). There is no evidence thatéyl was terminated from Mathews Ford.

Dye and Bash were employees of Mathews Hyuradaianch of Mathewsord. Neither held
the same position, or had the same supervis@tildsell. Dye was writterup multiple times due to
work quality issues (Tr. Exs. 50-58nd he was eventually terminaiachis third wite-up (Tr. Ex.
52). Bash was not terminated oa@dd on probation for his first mistaked Tr. Ex. 31). In his
second write-up, he received a wexdkwithout pay (Tr. Ex. 32).

In November 2011, Biggerman and Mike Ryaare disciplined fottaking inappropriate
pictures of female customers. At the timeaRyvas assistant body shoprmager (Doc. 92 at 98).
A female customer discovered tissue after Biggerman showed lzephoto they had taken of he
bending over a caid. at 148-49). Both Biggerman and Ryarreverritten-up for the incident, but
neither write-up described the undenlyiincident or reflected thatei were on probation (Tr. EXxs,
14-15). Biggerman’s write-up, howevdrd state that “this can never happen again, dealership
have zero tolerance” (Tr. Ex. 14). Spencer testifad Biggerman and Ryan “knew that if they di
it again, they would no longer wofkr us” (Doc. 92 at 150). Speer agreed this “was something

they shouldn’'t have done,” but believed it was défé than Stillwell’sconduct because Biggermat
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and Ryan “never really lied about it or committed fraud. &t 149-50). Before this incident, Rya
was disciplined for accidentally stang a fire (Tr. Ex. 18). Nothingndicates that either Biggermar
or Ryan had subsequent discipline issues.
CONCLUSIONS OF LAw
Mathew Auto Group
As an initial matter, tis Court agrees with Dendants that “MathewAuto Group” is neither
a legal entity with the capacity to be sued 8bllwell’'s employer. Despite numerous opportunities

to dismiss this Defendant voluntarily, EEOC refisedo. EEOC failed to submit evidence showing

Mathews Auto Group is anything more than a meade name or brand name used to collectively

advertise independent Mathewlealerships. Trade nasnare not legal entitiesSee Rachells v.
Cingular Wireless Emp. Servs, LLC, 483 F. Supp. 2d 583, 587 (N.D. i0l2007) (“This Court lacks
jurisdiction to entertain a suit against trade names.”).

There is no evidencedhMathews Auto Group is (or ever syaegistered to do business in
Ohio. And there is no evidentlgat Mathews Auto Group ever pdakes or paid a single employes.
EEOC submitted a chart that reflects paymentpqedly drafted by GEICO to the payee “Mathews
Auto Group” (Tr. Ex. 57). But these checks were deposited into an account maintained solgly b

Mathews Ford (Doc. 93). Moreover, Stillwellorked only at Mathews Ford, was paid only b

<

Mathews Ford, and was disciplined only by Matedverd personnel (Doc. 91 at 94-96; Tr. EXs. |2,
38, 42—-46). Thus, Mathews Ford, and Mathews Batyg, was Stillwell's emplyer. Mathews Auto
Group is dismissed.

Failure to Accommodate Claim

The ADA prohibits an employer from “discrinat{ing] against a qualified individual on thg

basis of [a] disability,” which includes “nanhaking reasonable accommodations” for a disabled

13




employee. 42 U.S.C. § 12112(a), (b)(5)(A). An employer’s obligaticactmmmodate includes
providing such “[m]odifications or adjustments” thabuld allow the disabled person to “perforn
the essential functions” of thely or “enjoy equal benefits andiyteges of employment as arg
enjoyed by its other similarly situated employegthout disabilities.” 29 C.F.R. § 1630.2(0).

To prevail on the failure to accommodate clalt&EOC must show (1) Stillwell was disable
within the meaning of the ADA; (2) he was atiese qualified for his position; (3) Mathews For(
knew or had reason to know about his disahil{) he requested an accommodation; and
Mathews Ford failed to provide aasonable accommodation thereaft@reen v. BakeMark USA,
LLC, 683 F. App’'x 486, 491 (6th Cir. 2017). Mathefwsrd does not disputiat the first three
elements are satisfied.

The employee carries the “initial burdeof requesting an accommodatiord. at 493. An

employer “is not required to speculate as to elk&ent of the employee’s need or desire for {

accommodation.” Gantt v. Wilson Sporting Goods Co., 143 F.3d 1042, 1046—-47 (6th Cir. 1998).

Once a request is made, the employer must engage in a good-faith “interactive process” W
employee to determine the appropriate accommodaRorrer v. City of Sow, 743 F.3d 1025, 1040
(6th Cir. 2014). If the process fails, “responsililill lie with the party tlat caused the breakdown.’
Id. “[l]f the employee never re@sts an accommodation, the eaydr’'s duty to engage in the
interactive process is never triggerelléange v. City of Center Line, 482 F. App’x 81, 85 (6th Cir.
2012).

As discussed above, Mathews Ford pded Stillwell with eery accommodation he
requested before April 16, 2012 -- an interpreter toaiaing event, an interpter for a staff meeting,
and space to install a VRS system (Doc. 934a37, 43-46, 96-97). EEOC failed to show Stillwg

requested an interpreter for future company meetisgsiq. at 100—01). Based on these limite
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requests and Stillwell’'s previousbility to communicate in onen-one and small group settings
Mathews Ford had no reason to believe Stillweeded an interpter at the April 16, 2012
termination meeting. Thus, theasonable accommodation claim riaesl falls on the effect of his
request at that meeting.

This Court finds Stillwell did not request arterpreter on April 16, 2012 until after he rea
and understood he was terminateddeid. at 72—74; Doc. 92 at 34). Thubke request was made aftg
Mathews Ford’'s employment relatidng with Stillwell had endedrad, with it, Mathews Ford’s duty
to accommodate. Even if the request was p&stitivell’'s employment, it was not necessary to ar
job function, or even to comumicate his side of the storgee Novella v. Wal-Mart Stores, Inc., 226
F. App’x 901, 903 (11th Cir. 2007). As his owfioets reveal, Stillwell had both the ability ang
several opportunities to share his vensof events with Mathews Foafter the meeting. He simply
declined to do sosée Doc. 91 at 81; Doc. 92 at 18-21). Further, according to both Holmes
Spencer, his explanation would ri@ve changed the outcome -- Holmes did not have the authg
to negotiate, and the termination decision was fised Doc. 90 at 104, 134-35; Doc. 92 at 127-2
133-35). See also Thomas v. Avis Rent a Car, 408 F. App’x 145, 153 (10th Cir. 2011). Thg
reasonable accommodation claim fails.

Wrongful Termination

EEOC also claims Stillwell was wrongfully dischatgbecause of his disability. Disability
discrimination claims based on indirect evidensuch as this one, are analyzed undevitiizonnell
Douglas burden-shifting frameworkWilliamsv. AT & T Mobility Servs., 847 F.3d 384, 395 (6th Cir.
2017). To establish a prima factase, EEOC must show (1) Bitéll was disabled; (2) he wasg

otherwise qualified to perform ¢hessential functions of his ptisn, with or without reasonable

accommodation; (3) he suffered an adverse eympént action; (4) Mathews Ford knew or had
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reason to know about his disability; and (5) plesition remained open or he was replaced by a n
disabled personld. If EEOC makes out a prima facie cages burden shifts to Mathews Ford t
articulate a legitimate, nondiscrimiogy reason for the terminationWhitfield v. Tennessee, 639
F.3d 253, 259 (6th Cir. 2011). EEOC must then shgva preponderance of the evidence that t
reason given by Mathews Ford is pretextual, “designed to mask unlawful discriminatidhdms,
847 F.3d at 395.

Mathews Ford does not dispute that EEOC éstablished a primatie case. And while

there may be disagreement about whether the prsbiath the Ford F-150 were Stillwell’s fault,

Mathews Ford has sufficiently demonstrated dilegte and nondiscriminatory reason to terminate

Stillwell -- poor performace after he was already on probationdishonest conau. The burden
therefore shifts back to EEOC to show fneffered reason is pmett for discriminationSee Seeger
v. Cincinnati Bell Tel. Co., 681 F.3d 274, 285 (6th Cir. 2012). Wdugh Stillwell’s dsability need
not be the sole reason was terminated, it must be a “but for” caukewis v. Humboldt Acquisition
Corp., 681 F.3d 312, 318 (6th Cir. 2012) (en banc).

EEOC may demonstrate pretextdiyowing the proffered reason (1) has no basis in fact,
did not actually motivate thadecision, or (3) was insufficient to warrant terminatiéerrari v. Ford

Motor Co., 826 F.3d 885, 895 (6th Cir. 2016). EEOC argtnes proffered reason is pretextug

because Stillwell was not responsible for tlo®rmrepairs to the Ford F-150, and Mathews Faord

tolerated similar, or more serious, misconductfi@ther employees. Mathewrord responds that it
honestly and reasonably believed Stillwell waspansible for the shoddy work on the Ford-F15

and that the other employees ward on strict probation for intéional and deceptive behavior.
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Honest Belief Rule

The honest belief rule providéisat “as long as the employeonestly believed the reason it

gave for its employment action, amployee is not able to establipretext even ithe employer’s
reason is ultimately found to be mistakend. After all, “[t]he focus of a disamination suit is on

the intent of the employer.1d. (citation omitted). “[I]f the employer honestly, albeit mistakenly

believes in the non-discriminatorgason it relied upon in making iemployment decision, then the
employer arguably lacks the necessary discriminatory intédt.at 895—96citation omitted). To
prove a belief is honestly heftlhe employer must be able to ddtah its reasonable reliance on the
particularized facts thawere before it at the timéhe decision was made.1d. at 896 (citation

omitted). And once the employer shows it madesasonably informed” decision, “the employe

11%)

has the opportunity to produce proof to the contrdd,.at 896 (citation omitted).

Mathews Ford submitted sufficient evidence hows that it honestly believed Stillwell was
responsible, at least in partrfthe poor repairs to the Ford150 and that this was grounds for
termination based on his previowsite-up. At the time of th decision, Thurman, Spencer, and
Holmes had access to D&F's estimate for theegairs, including body repairs; knowledge that
Stillwell was the body techniciaassigned to the Ford F-150; pbstshowing issues ordinarily]
attributable to the body techniciaand Stillwell’s previous signedgrite-up (Doc. 90 at 99-132; Doc

92 at 124, 132-34). Although Mathews Ford could harapleted a more thorough investigation

the honest belief rule “do[es] nigquire that the decisional prosassed by the employer be optima

or that it left no stone unturned3mith v. Chryser Corp., 155 F.3d 799, 807 (6th Cir. 1998).
EEOC has not submitted evidence rebutting that Mathews B@&reved Stillwell was

responsible for the poor work at the time he wasiteatad. In fact, with th exception of Stillwell’s

testimony, all evidence suggests ti&dillwell was at least partiallresponsible. This Court hag
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already addressed some of the thidity issues with Stillwell's testimony, and others are accurately
reflected in Mathews Ford’s piesial brief (Doc. 96 at 2—4).
Similarly Situated Employees
EEOC also attempts to show Stillwell’s poor repavere insufficient to, or did not actually

motivate his termination because Mathews Foddndit terminate other employees who engaged in

similar, or more severe, miscondudut to draw a comparisonitiv other, non-disabled employeeg,

EEOC must show that Stile¥l and the other employee are “similar in all of tekvant aspects.”

Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d 344, 352 (6th Cir. 1998) (emphasis in original)

(citation omitted). Relevant aspects include Wwbethe employees had the same supervisor, had to

meet the same standards, and engaged in acts of comparable seridseendsE=mployees are not

similarly situated if there are “differentiating mitigating circumstances that would distinguish their
conduct or the employer’s treatment of them for I’ (citation omitted).

EEOC has failed to identify a similarly situated, non-disakel@gloyee that Mathews Ford
treated more favorably than Stillwell. DyadaBash both worked at a different location, for|a
different supervisor, and in a different positioRlourney did not knowingly cover up, and charge
for, incomplete repairs. EEOC failed to show fiea Stillwell, Ulrey engaged in further misconduat
after his write-up stating he would be terminatedisf poor repairs continde or that the write-up

was prompted by intentional misconduct. Aalthough there can be rapubt that Ryan and

Biggerman’s November 2011 misconduct was serious slhowed a lack of integrity, there wer

D

differentiating and mitigating circumstances. For example, it seems this was Biggerman'’s first write-
up, and Ryan’s only previous write-up was foraatident. And like Ulrey, EEOC has not showhn

that they engaged in any subsequent misconduct.
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Discriminatory Nexus

Finally, even if one were to find MathewsrBt proffered reason suspect, EEOC has fail

to show Stillwell's disability washe actual reason he was termatht EEOC suggests Holmes was

motivated to get rid of Stillweto create an opening for Wine,jttv whom he had a prior working
relationship. But playing favoritas not a basis for an ADA claim. Even assuming this were tr
the only nexus connecting Stillwedltermination and his disability a comment from Holmes during
his deposition that he “was a lgtworried about how to communicat&ith Stillwell when he first

found out he was deaf (Doc. 90 at 159), and &l $tillwell was discharged only a few weeks aft
Holmes was hired. But Holmes also testified thatlidenot recall eer finding it frustrating to talk
or explain something to Stillwell, and that he was$ sure he would haverteinated Stillwell if the

decision was his aloned( at 89, 140). Further, “temporalgximity cannot be the sole basis fo

finding pretext.” Donald v. Sybra, Inc., 667 F.3d 757, 763 (6th Cir. 2012).

Considering the totality of the circumstancesjuding Stillwell's own statements about hig

D
o

-

treatment at Mathews Ford tughout his employment, this Court finds EEOC failed to show

Stillwell's disability was the “but for” cause of his termination. The wrongful discharge clai

therefore fails.
CONCLUSION
Could Mathews Ford have had a better policglate? Of course. And could Mathews For
have terminated Stillwkin a “nicer” way? Certainly. Buhat is not enough for EEOC to succeg
on its claims. EEOC has failed to provedése by a preponderance of the evidence.
One final comment. EEOC took a numbafr years to movethis case through the
administrative process and into the court. méwous lawyers handled the claim at both th

administrative and court level. This delay undedht contributed to themprecise (and at times
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inaccurate) timeline of events as well as the ingbdf several witnesses to recall details of ke
events, including the Charging Party. This Caauld also comment on thegal handling of this
case by both sides, but that would require many pages and is already documented elsewherg
the record.
For all of the foregoing reasgnthis Court dismisses Defendant Mathews Auto Group &
rules in favor of DefendamMathews Ford on all counts.
ITISSOORDERED.
s/Jack Zouhary

ACK ZOUHARY
U S. DISTRICT JUDGE

Jun&9,2018
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