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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Adrena Rodriguezt al, Case No. 3:16CV2541

Plaintiffs,
V. ORDER

Premier Bankcard, LLGC=t al.

Defendants.

This case concerns the Telephone Consumer Protection Act (TCPA), 47 U.S.C. § 227.

Plaintiffs Adrena Rodriguez and William Hodge accuse defendants, PremikcaBan
LLC, and First Premier Bank (collectively, “Premier”) of using an automdiaihg systento
repeatedly call their cellular telephones without prior express consefietndants claim they had
prior express consertonsent they maintain Hodge could not later revoke under the terms of his
credit card agreements.

Pending is defendants’ motion for summary judgment (Doc. 28), which plaintiffs oppose

(Doc. 36). For the reasons that follow, | grant the motion in part, and deny it in part.

Background
Plaintiffs are a married couple.
They maintain a cell phone account in Hodge’s name through provege Plus. (Doc.
36-1, 1 2). Hodge is primarily responsible for managing the account and pays theynidht

through his credit card or bank accouid. {| 6).
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Each spouse hdss or her owrcell phone: Hodge’s number ends in 97 and Rodriguez’s
ends in 70. (Doc. 34, 14). Plaintiffs generally do not use one another’s phones, but will provide
each other’'s number as a secondary contact when completing an applicatidingavutl forms
for a doctor or public utility.I¢. 1 4, 30; Doc. 43-2, ID 656-57).

In July 2014, and March 2016, Hodge applied for and received two credit cards from First
Premier in his own name. (Doc.-36 18). Hodge used the accounts exclusively; he did not name
Rodriguez as an authorized user, because she preferred to carry cash. {Rdb. 430).Premier
Bankcard serviced the credit accounts on behalf of First Premier Bank. (D@cy &)-

After approving Hodge’s applications, First Premier issued him two cardswe credit
card agreements. (Doc. -80 110). Both agreements included the following consent to call
provision:

Consent to calls and messages using autodialer, prerecorded message and
artificial voice: You agree and expressly consent that wkeam agents, affiliates,
contractors, subcontractors and assignees may call or contact you atlalay, cel
mobile, home, work, or other telephone number, electronic mail address, or other
digital or electronic communication terminal, link, point or address of any kind
whatsoever that (a) you provide or use to contact us, (b) we obtain from a third
party, such as an employer, friend, family member, another creditor, or person wit
whom you have done business, or (c) we obtain through any legal meartsnonclu
without limitation, a caller identification system that captures your number. You
expressly consent to receiving calls, text messages and other communications f
us, our agents, affiliates, contractors, subcontractors and assigneesnumydney

tha is assigned to a cellular telephone service, wired telephone service, paging
service, facsimile machine, specialized mobile radio service, radio commiam carr
service, internet protocol service, or other electronic, digital or anateige¢hat

is placed through or utilizes an automatic telephone dialing system, artifizial vo

or prerecorded message, or any other technology, even if you incur a cost when
we contact you. You accept responsibility for all costs you incur when tedtac
through any othese means.

(Doc. 309, 111-13; Doc. 43-1, ID 627-31).



The agreements did not state how, or whether Hodge could revoke his consent to be
contacted, but specified that the “terms of [Hodge’s] credit account will berggéy the laws
of South Dakotand applicable federal law.” (Doc.-43 ID 627, 630).

Hodge initially applied for th014 account using a prior cell phone numberatassue
in this dispute. (Doc. 3&, 133).Over the life of his accounts, however, Hodge gave defendants
the 97 and 70 numbers multiple times.

First, in October 2014, Hodge updated the 2014 account online, adding the 70-number
Rodriguez’s cell phone numbers a contact number. (Doc.-909 1415). Later, in March 2015,
Hodge disputed charges on the 2014 account through an “Affidavit of Unauthorized Use,” listing
the 97 number as his “cell phone” on the affidavd. {{ 1718; Doc. 43-1, ID 634).

Then, in February 2016, Hodge contacted Premier Bankcard to report that he ¢astithe
associated with the 2014 accoufi?oc. 37, ID 515). During the phone call, he confirmed to a
Premier customer representative that defendants could contact him at the 97, iaunchlze his
“wife’s number,” ending in 70.19.).

Finally, when he applied for the March 2016 account, Hodge again offered both his number
and his wife’s number among his “contact” information, listing the 97 number in th@home”
field and 70 number in the “home phone” field of the application. (Doc. 30-9, % 20).

Hodge “didn’t get [Rodriguez’s] permission or ask her personally” on any afcitesions
he disclosed her number to defendants, but “just assumed . . . it would be okay” with her. (Doc.

43-2, ID 660).

! Plaintiffs concede that Hodge provided both numbers in his application for the 2016 account, but
claim that he did not “intentionally” submit Rodriguez’s number, because “if angythihe 70
number was “prepopulated” in the online application. (Doel3%Y 2627). Whether the cell
phone numbers appeared “prepopulated” is irrelevant; Hodgensgitionally submitted an
application to First Premier thatcluded both numbers.
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Hodge fell behind on his payments shortly after opening the 2016 account. (Bbc. 36
1 36). Lodking to collect on the balance, Premier Bankcard began calling Hodge’s 9&mamd
Rodriguez’s 70 number using an automatic dialing systieinf 37).

Following one call on May 19, 2016, Rodriguez told Hodge to contact Premier “and ask
them, you know, have them call your phone,” rather than her phdnat {{ 40; Doc. 433, ID
793). Hodge testified that he contacted Premier at some point after her request, buttcealdino
whether he asked defendants to stop calling the 70 number at the time. (R2o¢DA69372).
Premier has no record of receiving such a call on or around May 19, 2016.

Defendants’ automated calls continued into June andqfud@16 (Doc. 361, 1 37).
Rodriguez first asked a Premier representative to stop calling her number Gin 20h6-a day
she remembered, as she was in the hospital giving birth when she received thecadl3@ 1D
804-07). Premier evidently disputes this claim, because it has no record of the July @gdhone

Both parties agree, however, that Hodge asked Premier to stop contacting botrsnumbe
during a phone call on July 12, 2016. (Doc.136]Y 3840; Doc. 37, ID 521). They also agree that
Premier did not honor his request. Defendants’ procedures called for the Premasemtgiive
who spoke wit Hodge to put a “ceassnddesist flag” on Hodge’s accounts to prevent future calls
to either number.oc. 361, 1 39). But for whatever reason, he did not.

In what defendants describe as a “afieerror,” the employee failed to make note of
Hodge’s requestld. 1 40). Premier continued to contact plaintiffs regularly for another month,
until Hodge again asked a customer representative to stop calling on August 17, 2016.€This tim
the employee followed proper procedures and defendants made no ¢aithéo plaintiffs. (d.

11 4042).

Plaintiffs thereafteffiled this suit (Doc. 1).



As | interpret their complaint, Hodge and Rodriguez each state individual TChdscla
against defendants based on Premier’s calls to their respective cell pSaecsl {1 28, 29, 34,
36, 42 (allegations regarding calls to Rodriguez)). Plaintiffs also seek to recmarthe Act as
part of a nationwide class.

Standard of Review

Summary judgment is appropriate under Fed. R. Civ. P. 56 where the opposing fgrty fail
to show the existence of an essential element for which that party bears tmedbprdef.Celotex
Corp. v. Catrett477 U.S. 317, 322 (1986).

The movant must initially show the absence of a genuine issue of matdritd.fat 323.
Once the movant carries its burden, the “burden shifts to the nonmoving party [to]rsepémific
facts showing there is a genuine issue for tridhtlerson vLiberty Lobby, InG.477 U.S. 242,
250 (1986). Rule 56 “requires the nonmoving party to go beyond the [unverified] pleadings” and
submit admissible evidence supporting its positidelotex suprg 477 U.S. at 324.

| accept the nonmovant’s evidence as true and construe all evidence in itEé&storan
Kodak Co. v. Image Tech. Servs., |04 U.S. 451, 456 (1992).

Discussion

“The TCPA regulates the use of certain technology when placing calls tancerss”
Baisden v. Credit Adjustments, In813 F.3d 338, 3442 (6th Cir. 2016) (footnote omitted).
Specifically, the Act prohibits the use of “any automatic telephone dialstgrayor an artificial
or prerecorded voice” to call a cell phone number without obtaining the “prior express awfnsent
the cdled party.” 47 U.S.C. 827(b)(1)(A)(iii). Consumers who receive these prohibited calls
have a private right of action for money damages of “at least $500 per violatibm."Homeward

Residential, Inc.799 F.3d 544, 548 (6th Cir. 2015) (citiig U.SC. § 227(bi3)(B)).



To succeed on their TCPA claims, Hodge and Rodriguez must demonstratéljreatall
was placed to a cell or wireless phone, (2) by the use of any automatic digdiegn and/or
leaving an artificial or prerecorded message, andwi@)out prior [express] consent of the
recipient.”"Brown v. Hosto & Buchan, PLLG48 F. Supp.2d 847, 859 (W.D. Tenn. 20@ation
omitted). “Express consent,” to be clear, “is not an element of a plangiffna facie case but is
an affirmative defense for which the defendant bears the burden of praafPatten v. Vertical
Fitness Grp., LLC847 F.3d 1037, 1044 (9th Cir. 2017).

Defendants in this case believe they have carried that burden.

Relying on the consent to call provisions in the credit card agreements, defargasts
Hodge gave them “prior express consent” to contact both numbers, which he used to transac
business related to the 2014 and 2016 accounts. They further maintain that Hodge’s consent also
precludes Rodriguez’s TCPA claim under two alternate theories.

First, Premier claims that because Hodge is the subscriber to the 70 +inatbis; the
consuner assigned to the number, and the individual billed for thehmaliwas entitled to grant
prior express consent for Premier” to call the number, “notwithstanding the feloistiaafe might
[have been] the customary user.” (Doc. 28, ID 267).

Under thistheory, whether Rodriguez herself agreed to the calls is irrelevant. Defendant
were entitled to act on Hodge’s permission, as it is “reasonable for dallexly’ on ‘consent to
receive robocalls’ from either type of called partygyse v. Bank of ApriN.A, 804 F.3d 316, 327
n.15 (3d Cir. 2015) (quotinig the Matter of Rules & Regulations Implementing the Tel. Consumer
Prot. Act of 199130 FCC Rcd. 7961, 80801 (2015)aff'd in part and vacated in part in ACA

Int'l v. FCC, 885 F.3d 687 (D.C. Cir. 2018)).



Second, defendants contend that insofar as e required to obtain Rodriguez’s
permission, they obtained it, because “Hodge had authority to provide prior exgmesstt on
his wife’s behalf “under the doctrine of intermediary consent,” (Doc. 28, ID 267)t asgtsa the
Sixth Circuit'sBaisdendecision.

Baisdeninvolved a pair of patients who gave a healthcare provider consent to rel@ase the
“health information=defined to include their personal contact informatitm [the] companies
who providéd] billing services” for the healthcare provider. 813 F.3d at 341, @/4en the
plaintiffs failed to pay for their servicegollections agents contacted them via the cell phone
numbers they disclosed to the provider.

Based on the FCC'’s rulings, and another Circuit Court’s decision in similaiseasklais
v. Gulf Coast Collections Bureau, In@68 F.3d 1110 (11th Cir. 2014), the Court of Appeals
agreed that the patients had given “prior express consent” to receive the calls beca@eAh
“make[s] no distinction between directly providing one’s cell phone nuntber creditor and
taking steps tanake that number avail&through other methods,” including through a third
party intermediaryBaisdensupra 813 F.3d at 346.

MappingBaisdenonto the facts here, Rodriguez stands in for the patients, and Hodge for
the healthcare provider who passed their cell phone numbers obid todlectorsH.e., Premie.
Premier’s liability thereforéurns on whether Rodriguez consentedHodge’s disclosure, das
defendants would have ityhether Hodge had authority to consent on Rodriguez’s behalf, despite

having never sought express permission to disclose her number.



Finally, although Premier continued calling plaintiffs for roughly a month afeentifs
first asked it to stop,defendants argue these calls do notate the Act.

Premier maintains that Hodge bargained away his right to revoke condentnedit card
agreements, and “the TCPA does not permit a party who agrees to be contacdedodsap
bargaineedfor exchange to unilaterally revoke that conseReyes v. Lincoln Automotive Fin.
Servs, 861 F.3d 51, 56 (2d Cir. 2017), even where, as here, the credit card agreements do not
address revocation. Defendants also appear to believe that insofar as Hodge conveyed
“intermediary consent” to be contacted Rodriguez’s behalf, she too is bound by a revocation
waiver implicit in the credit card agreements.

| consider each argument in turn.

A. Hodge Gave Premier “Prior Express Consent” To Call Both Numbers

First, | agree that Hodge consented to recaitemated calls at both numbers.

Under the rulings of the Federal Communications Commission, whlddpé the law in
this area,” Baisden suprg 813 F.3d at 342 (citation, ellipsis, and bracketstted), a creditor
does not violate the TCPA “when it calls a debtor who has ‘provided his number in connection
with an existing debt."Hill, supra 799 F.3d at 551 (quotifg the Matter of Rules & Regulations
Implementing the Tel. Consumer Prot. Act of 1983 FCC Rcd. 559, 564 (2008) (brackets
omitted)). Hodge provided Premier the 97 and 70 numbers “in connection with an existing debt”

(i.e., the 2014 and 2016 accounts) several times over.

2 Plaintiffs claim that they asked Premier to stop calling eanbat some unknown point after
May 19, 2016, (the date Rodriguez asked Hodge to contact Premier) or, at the latdgt,7pn Ju
2016, (the date Rodriguez testified that she asked a Premier employee to stamgdreaahile

she was in the hospital givirtogrth). Defendants claim Hodge asked them to stop calling for the
first time on July 12, 2016.



Debtors “typically’ give their cell[Jphone number ‘as part of a cregplecation,” id. at
552 (citation omitted), just as Hodge did when he applied for the 2016 account. In the online
application, Hodge listed his number as his “cell phone,” and his wife’s number as his “home
phone.”(Doc. 339, T 20).And “the provision of a cell phone number to a crediay, as pat of
a credit application, reasonably evidences prior express consent by the cekbybscréoer to be
contacted at the number regarding the debt.” 23 FCC Rcd. at 564.

This disclosure alone therefore proves that Hodge gave Premier “prior exqmsssit to
contact both numberBaisdensuprg 813 F.3d at 3423 (citing 47 U.S.C. 827(b)(1)(A)(iii)).

But on top of that, he made others.

“Importantly . . . while debtors ‘typically give their cellphone number . . . abdéggnning
of the debtoicreditor relations, it doesrftaveto be that way.”1d. at 344 (quotingdill, 799 F.3d
at 552). A debtor may also give his “prior express coriggrat later point in the relationship if, in
a context related to the underlying debt, “he gives a company his number be&iehim.”Id.
(citation and brackets omittedi this case, Hodge did that.

In addition to providing both numbers in the 2016 applicatidagdge gave Premier
Rodriguez’s numbem October2014, as his contact number for the 2014 accquamd later
provided his own cell phone number when disputing charges on an “Affidavit of Unauthorize
Use.” (Doc. 431, ID 634). Plaintiff also verbally confirmed to a Premier customer repedsent
that defendants could contact him at both numbers when he called to report a lost dangary Fe

20163

3 Consent over the phone is no less effective than consent pursuant to a credjtexamenthe
TCPA “requires only ‘prior express consent’; it does not require that consent to biing.v
Sartori v. Susan C. Little & Assoc., P.B71 F. App’x 677, 683 (10th Cir. 2014) (citing 47 C.F.R.
§ 64.1200(a)(1)).



What is more, éfendanténformed Hodge they would use the 97 and 70 numbers to contact
him in the consent to call provisions of the credit agreements, stafmgagree and expressly
consent that wand aur agents, féiliates, [etc.] may call or contact you at any cellular, mobile,
home, work or other telephone number . . . of any kind whatsoever that . . . you provide or use to
contact us.” (Doc. 43, ID 628, 631). Hodge further agreed that Premier could “utilize[]
automatic telephone dialing system, artificial voice ofrmerrded message” to facilitate the calls.
(1d.).

And although plaintiffs question whether Hodge in fact received both credit card
agreement$,whether he did or not is ultimately beside thénpdbecauséTCPA-engendered
consentin the form of [Hodge] providing his telephone numbemheyond the scope of [any]
contract.”Patterson vAlly Fin., Inc, 2018 WL 647438, *5 (M.D. Fla. 2018).

“[P]ersons who knowingly release their phone numbers have in effect givemti@ition
or permission to be called at the number which they have given, absent instructitres t
contrary.” 23 FCC Rcd. at 564 (quotihgthe Matter of Rules & Regulations Implementing the
Tel. Consumer Prot. Act of 1994 FCC Rcd. 872, 8769 (1992Jhis is so even where there is no

underlying agreement between the parttee Hill supra 799 F.3d at 552 (defining “prior express

4 Insofar as it matters, defendants have demonstrated that Hodge réusivagreementsFirst
Premier employee Darcy Emme attests that First Premier sent each agreerwagddas part

of its standard business practice when issuing a new credit account.” (E&cy B0). Plaintiffs
counter that Hodge “received only one such” agreement, relating only to the 2014 aocnt
36-1, 12). As proof, they point to Hodge’s deposition testimony, wherein Hodge stathse that
“d[id]n’t remember” whether First Premier sent him a second agreement for 16ea2boun
(Doc. 432, ID 680382). But rot remembering is not enough to generate an issue ofMfagte
“testimony about matters the deponent ‘cannot remember does not withstand” ayproperl
supported motion for summary judgme@tba v. Huron Cty2016 WL 3952119, *12 (N.D. Ohio
2016) (citation mitted). The “mere possibility” that First Premier deviated from its usual practice
and issued only one, rather than two, credit card agreements is not evidence on whicbuddury
reasonably find for plaintiffddartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996).
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consent” pursuant to the FCQidings, not the “express written consent” forms the plaintiff signed
in connection with his mortgage)igro v. Mercantile Adjustment Bureau, LL769 F.3d 804,
806-07 (2d Cir. 2014) (per curiam) (applying the FCC’s rulings to consumer plaintiff’'s conduc
in a case not involving an underlying contract).

“Indeed . . . consent under the TCPA is not a matter of contract, nor subject to contract
principles.”Ginwright v. Exeter Fin. Corp280 F. Supp.3d 674, 683 (D. Md. 2017) (citation and
brackets omitted)A consumer who provides his cell phone number “to a creditor in connection
with an existing debt” gives his “prior express consent” under the Act becauseGhsaly€ he
does, not because a credit agreement tells hifBasden supra 813 F.3d at 342, 345 (ciians
omitted).

Here, defendants have shown thatdige gave Premier the 97 ardl mMumbers “before it
called him.” Hill, suprg 799 F.3d at 552. That proves consemjardless of whetheHodge
received the credit card agreements.

Defendants haveherefae carried their burden to demonstrate that Hoegpressly
consented to receive automated calls at both numbers.

B. How Hodge’s Consent Impacts Plaintiffs’ TCPA Claims

The TCPAprohibits defendantisom making ‘any call (other than a dal. . made with the
prior express consent of the called partising any automatic telephone dialing system or an
artificial or prerecorded voice.” 47 U.S.C. 8§ 227(b)(1)(A) (emphasis added).

No one disputes that Hodge was a “called paktg ivas the named ssixiber on the Page
Plus account for both numbesee, e.g.Soppet v. Enhanced Recovery,&39 F.3d 637, 643 (7th

Cir. 2012);0sorio v. State Farm Bank, F.S.B46 F.3d1242, 125352 (11th Cir. 2014), “the
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person who answer[ed]” a number of Premiedls;Leyse supra 804 F.3d at 325 n.13, and the
individual Premier actually intended to reach.

Thus, setting aside for the moment whether he could later revoke that consent, Hodge’s
“prior express consent is a complete defense to [his] TCPA clafem’Patten supra 847 F.3d
at 1044. A closer question, though, is whether Hodge’s consent is also a complete defense to
Rodrigues TCPA claim.

Premier does not contend that Rodriguez must be a “called party” in order to pursue
TCPA action. As‘a regular usr of the phone line . . . being called,” moreover,“sineloubtedly
has the sort of interest in privacy, peace, and quiet that Congress intended to pvetedt'she
is not onelLeyse suprg 804 F.3d at 326. | could therefore agree that she “has statutory standing
without first concluding that [s]he is a ‘called partyd: at 325.

In definingthe scope of Rodriguez’s clairhpwever,and the extent to which Hodge’s
conduct might preclude it, determining whether she is a “called party” with ayttogive, or
withhold, her own “prior express consent” is instructive. 47 U.S.C. § 227(b)(1)(A).

In this regard, | not@ersuasive authority interpretirigalled party”have not limited the
termexclusivelyto “the person subscribing to the called number at the time the call is roade,”
the intended recipient of the caloppetsuprg 679 F.3d at 643;eyse supra 804 F.3d at 325
n.13.To the contrary, “the TCPA nowhere indicates that caller intent is ralevéme definition

of ‘called party,” “nor does it include modifiers such as ‘intended’ that woulifglés meaning.”
30 FCC Rcd. at 8001-03.
The FCC, for example, hasncluded that the “called party” &ther the subesriber to a

particular phone number, dithe nonsubscriber customary user of a telephone numbeudsc
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in a family or business calling planid. at 800601 (emphasis added)Defining “called party”
to include customary useascords wih the commorsense understanding of the phramsenely,
the party that receives the call, whether or not she happens to pay for the phone line.
“Suppose Smith, trying to reach Jones, dials the number with a typo and [aclytiental
reaches Perkins . . . No colloquial user of English would call Jones rather tkiens free ‘called
party.” Soppetsupra 679 F.3d at 641see also Leyssupra 804 F.3d at 325 n.13, 327 n.15 (the
“called party” may refer to the nesubscriber customary user, or “the person who answers the
call”). “The TCPA'’s legislative history buttresses this [broader] interpretatiating that it is the
‘receiving party-not the intended party—that consents to the call.” 30 FCC Rcd. at 8001.
Under this reasoninggodriguez isthe “called party” 6r TCPA purposeas thecustomary
user of the 70 numband the recipient of a number of Premier’'s automated, eaktn though she
is neither the subscriber, nor the person defendants meant to contact.
As the facts here demonstrate, a single cell phone number can be associatedentitamor
one “called party.” A number included in a subscriber’s calling plan mayingance, have a
separate customary user “such as a close relative susriber's family calling ptaon an

employee on a company'’s bness calling plan.30 FCC Rcd. at 8001.

> The Court of Appeals for thBistrict of Columbia granted in part, and denied in part, petitions
for review of the FCC’s decisionACA Intl, supra 885 F.3d at 7049. Applying the
Administrative Procedure Act’s arbitragndcapricious stattard, it found the FCC’s definition

of “called party” “permissibl[e],’id. at 706, but vacated a related portion of the Agency’s ruling
regarding the treatment of “reassigned numbess., whether a caller should face TCPA liability
when it calls a numbdormerly assigned to a consenting party, which the cell ppomederhas
reassigned to a neconsentingparty. “In the event of a reassignment, the [debt collector] caller
might initiate a phone call . . . based on a mistaken belief that the owner of ikiengesember
has given consent, when in fact the number has been reassigned to someone else from whom
consent has not been obtaindd."at 705. Because the court did not find the FCC’s “called party”
ruling itself arbitrary or capricious, | regard this portion of the FCC’ssa®tas persuasive.
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Customary users enjoy the same authority “to control the calling to antidrparticular
cell phone number that subscribers do, “including granting consent to receive rob80aiEC
Rcd. at 8001And debtcollecting callersin turn, are entitledto rely on consent from these
customary users in a godaith effort to comply with the Act.

According to the FCC'jt reasonable for callers to rely on customary users, such as a close
relative on a subscriberfamily calling plan . . . because the subscriber will generally have allowed
such customary users” to give prior express consent as the customary siserlde® o require
callers to ignore consent received from customary users in this context woulchunedére full
benefits of [family] calling plains for such users and place additional unwantechburdethe
actual subscribersl|d. at 8002

Of course, instead of a customary user agreeing to be contacted without the knoivledge
the subscriber, this case involves the opposite situdtiodge, the subscriber tbe 70 number,
ard the one “billed for the callid. at 8001, consented teceivePremier’'s automated messages,
wherea Rodriguez, the customary user, did not.

What happens themhen one “called party” gives prior express consent to contactécert
number, and another doesh’t

To my knowledge, only two authorities have addressed this issue: the FCC and the Third

Circuit. Both agreed that it is “reasonable for callers to rely’ on ‘consergdeive robocalls’
from either type of called partysineaning either the subscriber, or the4sabscriber customary
user can give prior expresonsentLeyse supra 804 F.3d at 327 n.15 (citing 30 FCC Rcd. at
8001-02). By this logic, because Hodge and Rodriguez are both called partasefit from

either would shield [Premier] from liability” in a suit brought by the otlgbr.
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That means efendants’ first theory is correct; Hodge’s consent precludes Rodriguez’s
claim, regardless of whether she ever personally gave prior express c8agen{noting in dicta
that “consent from either” the subscriber or +sabscriber customary user “would shield [the debt
collecting caller] Bank of America from liabilityy.

Plaintiffs insist otherwise.

They note that under the FCC'’s rulings, one party generally “cannot provide consent on
behalf of another party,” particularly where the underlying enhshas not “actually been
obtained.”Baisden supra 813 F.3d at 343 (quoting 30 FCC Rcd. at-24). And Rodriguez
claims thatHodge did not “actually . . . obtain” permission to oftgrher cell phone number to

defendants.

6 Although this means | need not consider defendants’ alternate +twairyHodge gave
“intermediay consent” on Rodriguez’s behalf undgaisder! note Premier’'s argument in this
regard is seriouslfawed. Defendants claim the present dispute is “substantially simiéaisy’

an Eleventh Circuit case cited Baisden wherein the plaintiff's wife cmpleted hospital
admission forms on behalf of her husband when he sought emergency room care. (Doc. 28, ID
26768). When the plaintiff failed to pay for hospital services, the hospital passed hastcont
information onto a bill collector. Thiglais court afirmed that the bill collector had the plaintiff's
prior express consent to be contacted, in view of the FCC’s recognition that “consebé
obtained and conveyed via an intermediaMdis, supra 768 F.3d at 1123. As Premier sees it,
“the Eleventh Cicuit did not question the fact that [the] plaintiff's wife had implied authority to
supply the plaintiff's cell phone number to the hospital on his beh#d.). But the Eleventh
Circuit did not have to question that faitte forms the wife signed spded that she was giving
consenbn the plaintiff's behalfsince he was the patient admitted to the hos@&sdid. at 1113
(“Mark Mais sought emergency room treatment . . . . On behalf of her ill husband, Lagra Mai
completed and signed admissions doents, which she gave to a Hospital representative.”). By
signing the forms, thélais spouse not only gave her husband’s prior express consent to be
contacted, she committed himgaying for the care he received.

The same is not true he@nly Hodge is a party to the credit card agreements; he did not,
for example, bind Rodriguez to pay his Premier credit card Beélsderpermits a creditor to pass
a consumer’s cell phone number onto a third party for collection purposes, just &dfimger
Bank did when it gave Hodge’s information to Premier Bankcard. It does not permiePte
hold Rodriguez to a neexistent revocation waiver in a pair of credit card agreements to which
she is not a party.
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Theevidence on whether Hodge had his wife’s consent to disclose her numibeadedly
mixed. Rodriguez testified that Hodge “can give [her] number out” as he sessdé he “pays
the [cell phone] bill,” but added that he should do so only if it is “absolutely needed.” (D8¢. 43-
ID 795). Hodge admiéd he did not ask Rodriguez’s permission to disclose her number, but
“assumed it would be okay,” because he often lists her number as a “secondary” fwontact
“doctors’ offices” or utility providers. (Doc. 43-2, ID 660, 656-57).

In an “aggressivegl disputed TCPA casefhoreover,the question of consenvhether
between the consumer and the caller, or between the subscriber and the custemafyaus
particular cell phone numbas “ordinarily a factual issue” for the junimmons. Ally Fin., Inc,
__F. Supp.3d__, 2018 WL 3134619, *10 (M.D. Tenn. 2008)prio, supra 746 F.3d all253—

54.

But plaintiffs miss the point. Hodge’s consent precludes Rodriguez’s olatilmecause he
actually obtained her consent and tloemveyedit to Premier but because Hodge, as a fellow
“called party,” had an equal right to give his own prior express consent to laeteaiat the 70
number. Premier was entitled to rely on Hodge’s consent, since the “caller inuhi®s cannot
reasonably be expected to divine that the consenting person is not” the numberisacysiser,

“or to then contact [the customary user] to receive additional consent.” 30 FCC R@01a02.

Indeed, notwithstanding earlier rulings declaring “that the consent of otyecganot be
binding on another,” the FCC has “recognized” that this may be one instance linhehgonsent

of one called partgan“bind[]” the other, simply as a matter of practical necesSlIty.at 8003;

"In so doing, the Agency envisionélte reverse scenario, with the reubscribing customary
user as the called party giving prior express consent thereby “bind[inglitkerber.”See30
FCC Rcd. at 8003 (“Moreover, interpreting ‘called party’ to mean ‘intended party’ would be
inconsistent with recent Commission decisions that the consent of one party caindirgeon
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see also Leyssuprg 804 F.3dat 327 n.15 (where two persons “both qualify as ‘called parties,”
“consent from either would shield [the caller] from liability”). Such an outcdudills
Congress’s intent that the TCPA not prohibit normal business communications and iegbnsis
with the Commission’s finding that providing one’s phone number evidences prior express consent
to be called at that number, absent instructions to the contrary.” 30 FCC Rcd. at 8002 footnote
omitted).

Consistent with the FCC’s reasoning, | agree that Rremay assert Hodge’s consest
a defense against Rodriguez’s claim, even if she herself did not give prior expresstdo be
called at the 70 number, or otherwise permit Hodge to disclose it.

C. Hodge Can Revoke “Prior Express Consent”

While Hodge gave Pmaier prior express consent tmntactboth numbers, he later
attempted to revoke that consent.

Defendants’ summary judgment motion therefore turns on whether Hodge had a right to
withdraw his consent to Premier’'s automatedscall whether, as defendants contend, the TCPA
does not “permit[] a consumer to unilaterally revoke his or her consent to be contactedn . . whe
that consent is given, not gratuitously, but as bargaimedonsideration in a bilateral contract,”
Reyessupra 861 F.3d at 56, even if that contract does not specify that consent is irrevocable.

1. Authority Permitting Revocation
“Itis undisputed that consumers who have consented to receiving calls otherhickgdior

by the TCPA are [generally] entitled tevoke consent. ACA Int’l, suprg 885 F.3d at 709.

another; we recognize, however, that the consent of a customary user phartelaumber may
bind the subscriber.” (footnotes omitted)).
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While the Sixth Circuit has not addressed the issue, “the Third and Eleventh Coutis
of Appeals have held that consent is revocable under the TCPA pursuant to the guidance of the
FCC and relevantommon law principles. Ammonssupra 2018 WL 3134619 at *1(citing
Gager v. Dell Fin. Servs., LLG27 F.3d 265, 270 (3d Cir. 2013); andorio v. State Farm Bank,
F.S.B, 746 F.3d 1242, 1255 (11th Cir. 2014)). Defendants’ position also implicitly concedes that
prior express consers ordinarily revocableafter all,Premier does not claim that Hodge lacked
the right to revoke his consent, but that he bargained away that right via the ccedgregments.

TheFCC issued its most detailed guidance on revocatiar2ii5declaratoryruling.

A petitioner bank, Santander Consumer U8&d asked the FCC “whether a caller can
designate the exclusive means by which consumers must revoke consent.” 30 FGC7B@6.
Santander wanted to require that its customers revoke consent in writing, as riglloval
revocation” could “put[] defendant callers at a disadvantage in ‘he said, gheigaitions.”ld.
at 7998. “In other words, Santander wanted the FCC to sanctomjtosition of written
revocation conditions, presumably in its consumer credit card agreemieat[d}y contract.”
Ammonssupra 2018 WL 3134619, *10 (citing 30 FCC Rcd. at 7993).

TheAgency rejectedhe bank’sposition.

The TCPA assigns tHaurden of proving consent to the caller, and if callers could dictate
the terms of revocation, the FCC feared they would “shift” that burden “onto consumers.C30 FC
Rcd. at 7998.

“For example, if a caller receives a consumer’s valid oral consent fancaressages, but

requires the consumer to fax his or her revocation to the caller,” “such conditiongliyate

diminish the consumer’s ability to revoke consent by imposing additional buatgrecially if
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disclosure of such conditions is not clear and conspicuous, and not repeated to the coitsumer w
each messageld. at 7997.

Instead, in agreement with the Third CircuiBsigerdecision, the Agency reasoned that
“any silence in the statute as to the right of revocation should be construed in feeosaiers.”

30 FCC Rcd. at 7993 (quotirgager, 727 F.3d at 270). Consumers enjoyed the right to revoke
consent at common lagager, suprg 727 F.3d at 270-71 (citing Restatement (Second) of Torts
§892). “Nothing in the language of the TCPA or its legislative history supports thon ribét
Congress intended to override a consumer’s common law right to revoke consentC Br&C

at 7994.

The FCC therefore concluded that “[a] called party may revoke consent at any time and
through any reasonableeans,” including “by way of a consurritiated call,” or “directly in
response to a call initiated or made by a caller.at 798990, 7996. Callers in Premier’s position
“may not limit the manner in which revocation may occia.”at 7990.

Some cous following the2015 ruling regard the FCC&ance against limits on the right
of revocation as clear and “unambiguouBdtterson supra 2018 WL 647438 at *3Ammons
suprg 2018 WL 3134619 at *12. To that end, they reject “prohibition[s] on theratecation of
consent” arising from “boilerplate consent provisiori[§inwright, 280 F. Supp.3d &83. “Such
a prohibition . . . would be inconsistent with the FCC'’s ruling that a consumer ‘has a rig\uke
conserit. . . including when originally provided in a credit applicatidd.”(citations omitted).

The FCC, however, arguably cast doubt on thigerpretation whe defending the 2015
ruling on petition for review before the United States Court of Afgpéor he District of

Columbia.
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There, a group of petitioners “object[ed] to the Declaratory Ruling insofar ragyint
preclude callers and consumers from contractually agreeing to revocatbanisens.’ACA Int'l,
suprg 885 F.3d at 710n responsethe FCC clarified that its 2015 decision “did not address
whether contracting parties can select a particular revocation procedure lay aguéement.id.
“The ruling precludes unilateral imposition of revocation rules by callers; & doeaddress
revocation rules mutually adopted by contracting partikes.”

Accordingly, “[n] othing in the Commission’s ordeshould be understood to speak to
parties’ ability to gree upon revocation procedurelgl”

But the FCC'’s clarificatiomloes not helfremierin this case, because here, therals®
no “particular revocation procedure” set by “mutual agreement” between the parties

The credit card agreements include consent to call provisions, but they do notlgxpress
prohibit Hodge from revoking his consent for the automated calls. Premier’s positessence,
is that Hodge irrevocably waived his right of revocation even though the agre€imientst
mention revocation at afl SeeAmmonssupra 2018 WL 3134619 at *13, 15 (rejectiriige
argument that a contract silent regarding revocation demonstrated a waithex oght of
revacation (emphasis in original)). Perhaps “[n]othing in the Commission’s [20lirtg] . . .
speaks] to parties’ ability to agree upon revocation procedurB§A Int’l, suprg 885 F.3d at
710, but as it stands, Premier and gethave made no such agreement.

Defendants claim that whether | construe the credit card agreements undesrGmioth
Dakota law, they have demonstrated Hodge waived his right toeeriak express consehi et

| am not persuaded that | can “read into” these agreements “an effective, perreaoeition of

8 The agreements specify that the “terms of [Hodge’s] credit account[s]”@verfed by the laws
of South Dakota and applicable federal law.” (Doc. 43-1, ID 627, 630).

20



rights under the TCPA.Skinner v. Bluestem Brandsc., 2015 WL4135269, * 3 (S.D. Miss.
2015).

“Under any law applicable he, a waiver should be clear enough for a court to fairly
conclude that the person knowingly and voluntarily intended to waive their rigthitddodge
cannot have “knowingly and voluntarily intended” to waive his right to revocation piurgua
pair of agreements that mention neither revocation of consentwaiver.Compare Holzer v.
Dakota Speedway, In610 N.W.2d 787, 797 (S.D. 2000) (finding a waiver in the case of a “clear
and unambiguous statement immediately before the signature im#f)Dxon v. Rudland897
N.W.2d 356, 362 (S.D. 2017) (no waiver where “neither the circumstances nor the contract
language support that the intent was to waive disclosure requirements”).

Nor can | “create a new contract” by inserting a waiver provision into @f sefreements
where none existsGeczi v. Lifetime Fitnes973 N.E.2d 801, 805 (Ohio Ct. App. 2012).
“Contracting parties are held to the terms of their agreements, and disaones be resolved by
adding words the parties left ouGettysburg SciDist. 531 v. Larson 631 N.W.2d 196, 26@1
(S.D. 2001), yet that is just what Premier would have me de-dddea waiver not expressed in
the terms of the agreements.

Having failed to bargain for an express waiver, Premier’s claim thaj¢lodonsent is
irrevocable is more akin to the “unilateral imposition of revocation rules” the Efe€ted than a
“revocation procedure by mutual agreement” it might oneagigoyove ACA Int’l, suprg 885 F.3d
at 710.

“Moreover, our Court of Appeals has advised that to the extent that any contrastgprovi
is ambiguous (e.qg., silent as to waiver of the right of revocation) it ‘should beumhagainst its

drafter.” Ammonssupra 2018 WL 3134619 at *13 (quotingoyal Ins. Co. of Am. v. Orient
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Overseas Container Line Ltch25 F.3d 409, 423 (6th Cir. 2008)). South Dakota and Ohio law are
to the same effecCoffey v. Coffey888 N.W.2d 805, 809 (S.D. 201&geczj suprg 973 NE.2d

at 804-05. Construing the credit card agreements against Premier, the parties hérédgthnot
contractually agree to a revocation mechanism,” or a walvemons2018 WL 3134619 at *15.

Further, insofar as the FCC’s 2015 ruling did not sqyansialidatecontractual limits on
revocation Gagerthe case on which the FCC relietid.

Gagerholds that a caller’s “contractual relationship” with the consumer does not “éxempt
it “from the TCPA'’s requirements,” even where the consusmprior express consent forms “part
of the ‘consideration™ for the parties’ contract. 727 F.3d atZ82 The Third Circuit gave two
reasons for its holding: First, “[a]lthough . . . the level of contact that a dedtaonsent to may
be relevant” imegotiating a line of credit, “the ability to use an autodialing system to cantact
debtor is plainly not an essential term to a credit agreenidnt.”

Second, and “[m]ore importantlyGagerdismissed the claim that being party to a credit
card agreement “somehow waives” a consumer’s rights under the Act: “The faet penfiff]
entered into a contractual relationship with [the defendant] d[oes] not exemgéfémelant] from
the TCPA's requirementsld.

And the Third Circuit is not alone in reaching that conclusion.

Courts within the Eleventh Circuit also “favor[]@Gagerlike, commonlaw approach to
consent that permits revocation even in the presence of a confattefson supra 2018 WL
647438 at *5Target Nat'| Bank v. Wel¢l2016 WL 1157043, *45 (M.D. Fla. 2016). Defendants’
reliance on a single line i@sorio, suprg does not prove otherwise.

In Osorig, the Eleventh Circuit noted that a debtor may orally revoke consent “in the

absence of any contractual restriction to the contra46’ F.3d at 1255ee also Schweitzer v.
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Comenity Bank866 F.3d 1273, 1275, 1280 (11th Cir. 2017) (permitting partial revocation of
consent over the phone and reiteratsprids “in the absence of any contractual provision to the
contrary”). Seizing orhis language, Premier argues that the Eleventh Circuit did not side with
Gager, but “left openthe question of whether an express ‘congertall’ contract provision binds

a consumer under the TCPA, such that it cannot be revoked.” (Doc. 28, ID 276).

Defendants are mistaken.

For one, district courts within the Eleventh Circuit “construe ‘in the absen@ayof
contractual restriction to the contrary’ narrowly,” and for good red2attersonsuprg 2018 WL
647438 at *5. The Eleventh Circuit issu@dorioin 2014, “one year before the FCC unequivocally
stated that a caller may not limit the ways a called party may revoke his comdeftiting 30
FCC Rcd. at 7990). Since then, at least two district courts within that cireeitshiggested that
the Agency’s 2015 ruling “has the force of law and abrogates prior FCC Quutkisase law on
point,” including the disputed language @sorio. Id. (quotingRodriguez v. DFS Servs., LLC
2016 WL 369052, *6 (M.D. Fla. 2016)).

For another, even if | were inclined to follow dicta from another circuit that “hasrne
been expounded upond., | am not confronted with the question defendants isstrio “left
open’that is, there is no “contractual provision to the contrary” in this case that @éVedge
from revoking consent orally, or by any other me&@worig supra 746 F.3d at 1255.

Even underOsorio then, Hodge was entitled to revoke Ipisor express consent, “its
embodiment in the written credit card agreement[s] notwithstandiragget supra 2016 WL

1157043 at *5.
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2. Authority Rejecting Revocation Pursuant To Contract

Premier urges me to disregdbagerin favor ofReyesa SecondCircuit case holding that
“the TCPA does not permit a party who agrees to be contacted as part of a baigaemetiange
to unilaterally revoke that consent.” 861 F.3d at 56.

ReyesdistinguishedGager, Osorio and the FCC’s 2015 ruling on the ground ttrety
considered only a “narrow question: whether the TCPA allows a consumer who hasafictel
unilaterally give his or her informed consent to be contacted can later revmdent.”ld. at 56.

According toReyessuch “voluntary consent” differs from consent “included as an express
provision” in a “binding legal agreementd. at 57. Like the Third Circuit, thReyesourt agreed
that the TCPA incorporates the comrlaw meaning of “consent,” but applied the contractual
understanding of the term, instead of the-kant understandingan odd choice, given the Act’s
intended goal of limiting robocalls, which “Congress viewed as a nuisance andaaion of
privacy.” Leysesuprag 804 F.3d at 322 (citation omitted).

“Reyes’s consent to be contacted . . . was included as an express provisiontodét to
lease an automobile” from the defenddeyessuprg 861 F.3d at 57. “It is blaeletter law that
one party may not alter a bilateral contract by revoking a term without thentaofséhe
counterpdy.” Id. So, the court reasoned, the plaintiff could not unilaterally revoke his consent to
automated calls from the defendant.

| find Reyes‘highly problematic for multiple reasons,” many of whidlmmonssupra
sets out in detailSee2018 WL 3134619 at *12-14. But to address onlyntlost significant:

First, it misreadsGager. The Third Circuit explicitly held that a consumer’s “contractual
relationship” with a caller does not establish a “waive[r] of her rights underGRAT whether

or not her consent to automated calls “is part of the ‘consideration’ that theaappiifes in
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support of her applicatiénfor a line of credit.Gager, supra 727 F.3d at 27/%4. To dismiss
Gager as involving only “voluntary consent,” @&eyesdoes, is to ignore the decision’s plain
language. 861 F.3d at 57.

Reyessimilarly ignores the analytical distinction between TCPA consent andacturaf
consent on whictGagerturns. TheThird Circuit dismissed the defendant’s “argument that its
contractual relationship witGager somehow waives her rights under the TCPA” as “incorrect”
see727 F.3d at 274, precisely because “TC&#gendered consent . . . is beyond the scope of
[any] contract."Pattersonsupra 2018 WL 647438 at *5.

Here, for instance, Hodge gave his peapress consent the moment he offePeeimier
the cell phone numbers. Provision of the numbers constitutes “prior express consenttheithi
meaning of 47 U.S.C. 827(b)(1)(A)(iii), even in the absence of a credit card agreement specifying
the point.Baisden suprg 813 F.3d at 344TCPA consent is simply “not a matter of contract, nor
subject to contract principlesGinwright, supra 280 F. Supp.3d at 688ifation omitted).

Failing to see that distinction, tiieyesourt runs into the same troublesRrier doesit
does not explain how a contract which does not discuss revocation can be read to waive the right
to revoke consent. “[S]pecifically, where the ‘consent’ provision in the relevasgmgnt granted
consent to be calleout did not mention revocation at alheReyesourt did not address why it
was appropriate to implicitly find at summary judgment that a clear waiver ofighe had
occurred.”’Ammonssupra 2018 WL 3134619 at *1@mphasis in original).

Unlike theReyesourt, | am not free to “implicitly find at summary judgmeiat’, a waiver
“not expressed in the clear language employed by the pa@esZj supra 973 N.E.2d at 805;
see alsasettysburg Sch. Distsupra 631 N.W.2d at 200-01.

Secondand just as importariReyess contraryto the FCC’s 2015 ruling.
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Again, the FCC cautioned that allowing callers to designate the exclusive nfeans o
revocation “materially impair[s]” consumers’ rights. 30 FCC Rcd. at 7997. Rergndallers to
demand revocation in writing, for example, “arguably would mean that a-ealtar one with
actual knowledge that a consumer has revoked previgisy consertwould be free to robocall
a consumer without facing TCPA liability, despite the consumer’s repeatethabdsmttempts to
revoke consent.ld.

Given the FCC'’s disapproval of limitations on the method of revocation, “it is aetiodg
far” to conclude that the Agency would sanction Premier’s elimination of thé algpgether.
Ammonssuprag 2018 WL 3134619 at *12.

More to the point, even if | consider the FCC'’s later clarification of the 201fgrali
assume that the Agency would appraexocation terms “mutually adopted by contracting
parties,”ACA Int'l, suprg 885 F.3d at 710, this is not a case of “mutually” agreed upon terms.
Defendants seek to “unilateral[lly] impos[e]” a prohibition against rettocahey neglected to
include in the credit card agreements in the first instddce.

That being so, the FCC’s default rule against limitations on revocation should control:
“Where the consumer gives prior express consent, the consumer may also revo&adéat.”

30 FCC Rcd. at 7996. Premier “may not abridge a consumer’s right to revoke consentysing an
reasmable method.1d.

Third, and finally,Reyeds inconsistent with the purpose of the Act.

Hodge’s position is not unique. The consumer complaining about unwanted calls in a
TCPA action “often has a contractual relationship with the company placingcilsseAmmons
suprg 2018 WL 3134619 atll (collecting cases)ee alspBaisden supra 813 F.3d at 344

(debtors “typically” offer their cell phone number “as part of a credit egptin” (citation
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omitted)). That contract may require him to consent to certain automated exqodexd phone
calls.

Allowing the consumer to revoke his conseeatballyis “consistent with the government
interest articulated in the legislative history of the TCPA,” namely, “enabliegebipient of
incessant and unwanted calls to ‘tell thgodialers to simply stop calling.Schweitzersupra
866 F.3d at 1276 (citation and brackets omitted).

On the other hand, if creditors could contract around the TCPA, “one imagines that every
company in the natiefirom Dell Financial and State Farm Bank, to every student loan provider,
to every catalogue sales companguld amend their contracts to require customers to waive
every right their customers currently havArhmonssupra 2018 WL 3134619 at *13 (quoting
Skinner suprg 2015 WL 4135269 at * 3). In short, “adopt[ing] the prohibition on revocation in
Reyes . . would result in the effective circumvention of the TCPA in the dedveatitor context.”
Ginwright, supra 280 F. Supp.3d at 683.

| decline defendds’ invitation to go that route.

Rather, for the foregoing reasons, | agree that Hodge’s “contractual rdigtionsth
Premier did not “exempt” defendants “from the TCPA'’s requirements,” evengbimsent “is part
of the consideration” for the partiesedit card agreement&ager, supra 727 F.3d at 273-74.

D. Timing Of Revocation

Because | agree that Hodge could revoke his prior express consent, the fikkd inrihis
case is determining when revocation occurred.

Defendants admit that on July 12, 2016, Hodge asked a Premier customer representa
stop contacting plaintiffs. They also admit that Premier continued callingnédiher month, and

did not stop until Hodge’s second request on August 17, 2016. Still, an issue of fact remains
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regardng damages, as plaintiffs argue they revoked cortaece beforeJuly 12, 2016andthe
secondof those instancess founded on evidence “such that a reasonable jury could return a
verdict” in their favor Andersonsupra 477 U.S. at 248.

Plaintiffs first claim that onor around May 19, 2016, Rodriguesked Hodge to call
Premierto tell them to call only his phone, rather than heladge testified that he made the call,
but could not remember when it occurred “what [he] told them.” (Doc. 42, ID 672)° His
vague recollection is no more than a mere “scintilla” of evidence suggestingeticantacted
defendants prior to July 12, 2016, and does not create a genuine issueldf #a@52.

Rodriguez by contrastrecalls her attempt to revoke conskeeforeJuly 12 in more vivid
detail. She claims that she asked a Premier representative to stop contactumingea dall on
July 7, 2016, an incident she “remember[ed] . . . pretty well,” because she was in tha& hospi
giving birth at the time she received the call. (Doe34®D 806).

Her testimony regarding the conversation was also specific:

| was having my daughter. My phone wouldn’t stop ringing. They kept calling and

calling and calling, and | finally answered to tell them to please stop calling my

phone again. | was in the hospital, | had just had a baby and this was very
inconvenient, and | was frustrated. . . | don’t think | was the most pleasant. |
believe | was rude, to a certain extent. But that one, | only really remeetsrde

| was so, so upset that they just would not stop. And it was a day that should have

been memorable for me. Not that sort of memory.

(Doc. 43-3, ID 805-06).
If Rodriguez indeed asked Premier to stop contacting her phefoee July 12, 2016,

defendants should have stopped calling her phone nusbexplained, she was a “called party”

° This, | assume, is the “at least one additional time prior” to July 12, 2016 when Hsldgk a
Premier to stop calling, to which plaintiffs refer in their brief. (Doc. 36, ID 3PRiintiffs point

to no further evidence regarding when this “one addititined prior” was, or what Hodge said
during that conversation.
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relative to the 70 number, authorized to give or revoke consent under the statute. 47 U.S.C.
8§ 227(b)(1)(A).

By pointingto a particularconversationfurthermore,Rodriguezhas gone “beyond ¢h
pleading$ and designated a specific facts demonstrating an issue forGakdtex supra 477
U.S. at 324. Even so, Premier insists plaintiffs did not revoke consent until July 12, 2016.

“This is precisely the type of factudispute beyond the purview of summary judgment.”
Pattersonsupra 2018 WL 647438 at *6 (footnote omittedmmonssupra 2018 WL 3134619
at *15-16;see als@&chweitzersupra 866 F.3d at 1278 (determining whether revocation occurred
is a factintensiwe inquiry).

Because Hodge gave prior express consent to receive Premier's automateandalls,
because such consent precludes Rodriguez’s TCPA claim up to the time of revetatiuryis
entitled tosummary judgment on plaintiffs’ TCPA claims arising from calls defendants made to
plaintiffs before July 7, 2016.

| will, however, denyPremier summary judgment on plaintiffs’ TCPA claims arising from
calls defeadants made after July 7, 2016.

Conclusion

For the foregoing reasonisis hereby

ORDERED THAT.

1. Defendantsimotion for summary judgment (Doc. PBe,and the same hereby is, granted
in part and denied in pand

2. The clerk shell set a stattedeconference forthwitto setaschedule for trial.
So ordered.

/s/ James G. Carr
Sr. U.S. District Judge
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