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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRCT OF OHIO
EASTERN DIVISION

HECTOR ALVARADO, CASE NO. 3:16-CV-02563

Petitioner,
JUDGE PATRICIA A. GAUGHAN
VS.

MAGISTRATE JUDGE
JONATHAN D. GREENBERG

OHIO STATE PENITENTIARY,

Respondent.
ORDER

This matter is before the magisggudge pursuant to Local Ruf.2. Before the Court is t
Petition of Hector Alvarado (“Alvarado” or “Petitioner”), for a Writ of Habeas Corpus filed pursuan
U.S.C. § 2254. Currently pending are Alvarado’s (1) Motion for Leave to File an Amended Petiti
the Alternative to File an Amended Traverse (DMo. 73); and (2) Motion to Expand the Record ([
No. 72). Respondent filed briefs in opposition to both motions, to which Alvarado replied.

For the following reasons, Alvarado’s Motion for Leave to File an Amended Petition or

Alternative to File an Amended Traverse (Doc. M8) is GRANTED IN PART and DENIED IN PAR

PART.
. Summary of Facts
Alvarado’s habeas petition challenges the constitutionality of his conviction and sente
murder in the case of State v. Alvarado, Lsu€ounty Court of Common Pleas Case No. G-4801
201301381. The state appellate court summarized the facts underlying Alsaranaction as follows:
{1 2} In the early morning hours of NeWear’s Day, 2013, a fight broke out at

the South Beach Bar on Alexis Road in Toledo, Lucas County, Ohio. Christine
Henderson suffered a fatal wound to Imexck and her fiancée, Stacy Bowen,
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Alvarado’s Motion to Expand the Record (Doc. N@) is also GRANTED IN PART and DENIED IN
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suffered a non-fatal laceration to his uppem. Appellant, Hector Alvarado, was
indicted on one count of murder wiolation of R.C. 2903.02(B) and R.C.
2929.02, and one count of felonious a#tsauviolation of R.C. 2903.11(A)(2).

The case proceeded to trial by jury. The following is a summary of the evidence
presented.

{1 3} Megan Gibson, an employee at theuBoBeach Bar and Grill, testified that
she was working the door in the early morning hours of New Year’'s Day 2013
when “the bar broke out into a riot.” She did not witness the assault on Bowen or
Henderson. She did, however, clagn-a large amount of blood in the area
Henderson was standing before she waldetide and died in the bar’s parking

lot.

{1 4} A bar patron, Charles Wells, testifiedat he and three of his friends were
on the bar’'s back patio “smoking weeddadrinking beer” when the violent, yet
short-lived, fight began. He entered thar, but never engaden the fighting.
Instead, he stood back and observed tmencotion, keeping his eye on appellant
because he was “the biggest guy in the bar.”

{11 5} Wells explained that during the figlippellant had “an object” in his hand.
He observed appellant swing the objaod noted that “everybody he swung on
hurried up and got away from him.” Welsimitted that his view was obstructed
at times because “bodies was [sic] movinbairs was [sic] flying, people was

[sic] swinging.”

{11 6} At one point, Wells observed appeaitanear Henderson. He explained, “I
seen him swing on her and she walk [sic] away, she grabbed her neck and walk
[sic] away. But I didn’t know what had happened right then and there.” Wells
explained that appellant had the object in his hand when he “swung on”
Henderson.

{1 7} Before the fight completely subsd, Wells and his friends left the bar
through the front door. Wells explaineghat he observed when he stepped
outside:

A: All | seen was cars, but | immediately spinned around because it was a
crowd of people coming out, there was some people coming out, so
then when | seen who was coming out, | turned around and started
walking backwards and tripped off the curve.

Did you see [appellant]?
He came out right behind me.

What did you see him with?

2 Qo 2 O

| seen him with a Mexican girl iane hand. | seen him with a knife in
another hand.




Q: Sure it was a knife?

A: Clearly | seen the knife. | wouldnftirn my back to him because | just
seen him get into it with all thesdack people and | didn't want him to
stab me too. | had my brother anénhin the car. They made it in the
car. | was walking backwards and rbyother and them kept saying,
Chuck, get in the car; Chuck, get in the car. | said fuck that. I'm
watching him. He got a knife.

Q: How long did you watch him?
A: All the way until | got in the car.

{1 8} Wells explained that he and hisdnds came back to the bar later that
morning so they could give another frie a bouncer, a rideome. It was then

that he heard Henderson had died and that Bowen had killed her with a bottle. He
explained, “I said, hellno, [appellant] did it.”

{1 9} Wells did not talk tothe police in the early nmoing hours of New Year’s
Day 2013. He did, however, receieephone call from Detective Goodlet on
January 8, 2013. He tolddhdetective what he sawd agreed to come down to
the station and give a recordstatement. He explained,

A: * * * And the only reason why lIreally, really went down there,
because like | say, | know the family and they was saying that the
girlfriend’s boyfriend was the one thstabbed her with a bottle and |
said, hell no, huh-uh, no. And then | called my friend Dave which [sic]
was the bouncer there that nigirid he asked me was | going down
there and | said I'm going to go down there and talk to him.

Q: Did you ever voluntarily talk to the police before?
A: Never in my life. Where | come from that’s a snitch.

{1 10} Wells was able to identify himdebn surveillance video and various still
photos taken from the video. On crosamination, Wells testified that he and
Bowen were not “friends” but that Henew Bowen from the neighborhood and
had played basketball with him. HaEso admitted that he knew Henderson
because she drove a recognizable vehicle, a “hot pink truck * * * with cartoon
characters on it.”

{1 11} Dr. Diane Scala—Barnet, a deputyraoer for Lucas County, performed an
autopsy on Henderson. She classified Henderson’'s death as a homicide and
determined that a stab wound to the Ilgfle of her neck caused a complete
transection of the carotartery. In her opinion, thiatal wound was caused by an
instrument with one sharp edge and one dull edge. She ruled out any suggestion
that a broken bottle could have caused the wound.




{1 12} Dr. Scala—Barnet described theound track as “lateral to medial and
downward.” In her opinion, Hendersondil received the wound from a frontal
attack but she could not rule out the possibility that the wound was received from
an assailant standing behind her. aifhasked whether it was possible for
Henderson to have received the wound while bent over, Dr. Scala—Barnet stated,
“[t]hat would be harder to get the dowmdarajectory * * * It's not impossible,

but it's harder to get in there.” Dr.c&la—Barnet agreed that if Henderson did
receive the wound while beover, “the assailant wouldlmost certainly have to

be lower than her.” However, she added that it all depended on where the
assailant was positioned relee to the Henderson’s body.

{1 13} Dr. Scala—Barnet indicated thabhmediately after being stabbed, blood
would have started spurting from kterson’s wound and death would have
occurred within a matter of minutes. éindicated that Henderson would have
been able to walk after g stabbed, but that sheould have felt light headed
very quickly.

{1 14} Bowen testified that he becamevolved in the melee after he noticed
several of his male friends fighting with people he had never seen before. He
didn't know why the fight started anddicated he had no success in trying to
break things up. He did nagcall fighting with appellant.

{1 15} Bowen identified himself, Hendson, and appellant on surveillance
footage taken at the bar during the fighé did not see appellant stab Henderson
but he recalled—and the surveillanaeotage corroborated—that the three of
them were in close proximity to each other in the moments before Henderson
grabbed her neck and walked away from the melee. However, a table lifted-up
and thrown during the fight, obscured the camera at the exact moment Henderson
likely received the fatal stab wound to her neck.

{1 16} Detective William Goodlet of the Tedo Police Department testified that
he interviewed Bowen shortly after the fight. While Bowen admitted to
participating in the fight, he was unalib identify anyone he was fighting.

{11 17} Detective Goodlet went to a locabspital after receiving information that
another potential witness, Basilia Smith, was being treated for injuries she
received during the fight. When questioned, Smith admitted to being at the bar
and receiving injuries during the melddowever, she was too intoxicated to
provide any additional information helpfio the detective’s investigation.

{1 18} A few hours after he interviewed Smith, Detective Goodlet received
surveillance video from the bar’'s nuroas interior and exterior cameras. The
time frame of the preliminary video spanned from 1:39:00 a.m. through 2:15:00
a.m. The detective and his team watctiexlvideo in real time but found it grainy
and “really tough to follow.” Detectiv&oodlet and his team of investigating
officers made a determinati to start analyzing footage of the back lot where
Henderson’s body was found and work back in time in an effort to determine
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where and when she was injured. At theetitmey knew the identities of very few
people in the bar. During this period of the investigation, appellant’s identity was
unknown, but he was one of several “persohisiterest” because of his proximity

to the victims during the melee.

{1 19} A short time later, Detective @ddlet obtained additional surveillance
video. After the Detective and his teamwatched the additional footage, they
invited Bowen back in to the station and showed him still shots of the footage.
Bowen was able to identify himself, butas not able to identify any of the
suspects.

{11 20} About a week after the incideriDetective Goodlet received a call from
one of the men who had been workireggrity inside thebar. Based upon that
conversation, Detective Goodlet madentact with Wells. Detective Goodlet
described his first phone conversation with Wells, as follows:

He told me what he had seen, where heatalse stated he was at the bar with his
brother. He’'s—he’s having a good tim&here’s somebody yelling, security,
security, security. He comes out, seest fighting. People fighting everywhere.
He states he runs out of the bar and whiés outside the bar, he sees a large
Hispanic male come out of the bar. Hg® a girl in his right hand and he’s got a
knife in his left hand. He said he saw thispanic male run, run from the scene,
and he said that's the guy, he did it.

A week later Wells came down to the stati During a recorded interview, but
after Wells identified a “bigMexican with tattoos on kihead,” Detective Goodlet
showed Wells still shots from the surveikanvideo. Wells was able to point out
the appellant.

{1 21} At trial, Detective ®odlet indicated that the naaity of Wells’ recorded
statement was consistent with Wellsstimmony in court, with one exception;
during the recorded interview, Wells didt indicate that “a observed [appellant]
punching or making some strikimgovement at Miss Henderson.”

{1 22} Video footage from outside the barmdenstrated that appellant arrived at
12:46 a.m. with three women. A few momt® later, video footage from inside

the bar depicted the tlreevomen walking past th@ouncer without being patted
down. Detective Goodall testified that the video showed appellant entering the bar
after being given a “cursory pat down **at best.” Detective Goodall pointed

out that the bouncer did nptat appellant down towaschis ankles or around his
back.

{1 23} Video footage demonstrates theppellant was on the bar’s back patio

until approximately 1:55 a.m. At thatrte, appellant moved into the view of
camera 3, inside the bar. At 1:55:58 a.m., appellant is seen on footage from
camera 3 and camera 12, seated, taking a brief phone call. There is no sign of any
fighting. At 1:59:29 a.m., appellant abrupttands up. At the same time, camera




11 depicts a fight on the dance floor. the moments that follow, appellant walks
out of and then back into the view cdmera 12. Bowen is in the middle of the
ruckus, but appellant is not engaged in the fight.

{1 24} At 2:00:32 a.m., appellant is sespeaking with one of the women he
came into the bar with. Thereafteppallant moves away from the camera and
out of view. At 2:01:42 a.m., Bowen @epicted on camera 12; his shirt and hat
are off, and he is picking up and throgia chair towards the ruckus. At the
same time, appellant moves back into view on the far side of the screen. The
video footage on camera 12 depicts no fethan 17 individuals participating in

or in close proximity to the ruckus.

{1 25} At 2:01:51 a.m., Henderson is depictadthe left front side of camera 12.
Appellant is depicted on the center backlef camera’s footage. No one appears

to be attacking appellant, although a chaithi®wn in his general direction. At
2:01:54 a.m., Bowen engages with an unidentified individual. At 2:01:55 a.m.,
appellant moves toward Bowen and tineidentified individual. Two frames
later, appellant and Bowen are depicted near an exit door, arms swinging. At the
same time, two individuals in the forefront of the screen pick up chairs, while a
third individual picks up a table. A& 01:58 a.m., Henderson can be seen on the
edge of the screen just to the lefBfwen. The table obscures the camera'’s view
of appellant, Bowen, and Henderson.

{1 26} Detective Goodall identified both Bowen and Henderson at 2:01:59 a.m.
fully engaged in the ruckus. Ms. Riderson appears to be bending over and
moving away from the ruckus while Bowen remains engaged with two other
individuals. Henderson then stands mgl &#acks away from the commotion. At
2:02:00 a.m., Henderson putsrHheft hand up to the lefide of her neck. She
then exits the view of camera 12 while Bowen continues to engage in the ruckus.
The view of appellant is obscured fasuf or five frames. At 2:02:05 a.m.,
Bowen throws a chair towards appellantdauns out of the view of camera 12.
Appellant pushes a few individuals outtbe exit door, grabs one of the girls he
came in with and exits the bar at 2:02:17 a.m.

{1 27} Meanwhile, at 2:02:07 a.m., on camera 3, Henderson is seen walking
across the lobby area of the bar towardstibuncer’s chair. Detective Goodall
points to what he describes as “discatmn” on her shirt and explains that
Henderson appears with her left hand am I#ft side of heneck, under her long
dark hair. At 2:02:12 a.m., Wells sgeen exiting the bar from the main lobby
area. At 2:02:27 a.m., Bowen exits. Arkl@ircle is visible on his upper left
bicep in the area of his stab wound.

{1 28} At 2:02:31 a.m., on footage fromamera 16, appellant is seen running
through the parking lot with a womaa,second woman following close behind.




Appellant and both women climb into ackiup truck, appellant in the passenger
seat, and drive towards the entrance to the bar.

{1 29} Before the conclusion of DetecéivGoodall's direct examination, he
indicated that to his knowledge, onlyawndividuals received stab wounds during
the fight: Henderson and Bowen. A thirtividual, Smith, was treated at the
hospital for injuries inconstent with a knife wound.

{11 30} On cross examination, Detective Goodall confirmed he did not find a knife
associated with appellant nor did he find any blood stained clothes in appellant’s
possession.

{1 31} Detective Goodall also confirmethat when he spoke with Wells on
January 15, 2013, Wells did not mentioatthe saw appellant strike Henderson
in the neck.

{1 32} A recording of appellant’s interew with police was shown to the jury.
During the interview, appellant indicated he went to the bar with a few girls and
he wasn't there long before the fighoke out. He denied seeing any weapons
other than beer bottles and chairs. When asked whether he stabbed Henderson, he
shook his head “no.”

{11 33} Following the presentation of evidence, the jury found appellant guilty of
murder in violation of R.C. 2903.02(Band 2929.02, an upscified felony.
Alvarado was found not guilty of feloniowsssault. The trial court sentenced
Alvarado to 15 years to life in prison.

Satev. Alvarado, 2015 WL 139519 (Ohio App. 6th Dist. Jan. 9, 2015).
. Procedural History
A. State Court Proceedings
1. Trial Court

The January 2013 session of the Lucas County Grand Jury issued an indictment charging
with one count of murder in eiation of Ohio Rev. Code § 2903.02(B) and 2929.02; and one co
felonious assault in violation of Ohio Rev. Cog8e2903.11(A)(2). (Doc. No. 12-1, Ex. 1.) Alvare
entered a plea of not guilty. (Doc. No. 12-1, Ex. 2.)

The matter proceeded to jury trial. On Aug28, 2013, the jury found Alvarado guilty of murg

but not guilty of felonious assault thre lesser included offense of aggravated assault. (Doc. No. 12
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3.) On September 10, 2013, the tdalrt sentenced Alvarado to a prigenm of 15 years to life. (Dog.
No. 12-1, Ex. 4.)
2. Direct Appeal

On October 3, 2013, Alvarado, through the sammensel, filed a notice of appeal to the S|xth

3%
—

District Court of Appeals of Ohio ¢tate appellate court”)(Doc. No. 12-1, Ex. 5.) In his merit bri
Alvarado raised the following four assignments of error:

l. Prosecutorial misconduct occurred in the State’s rebuttal closing when the State
impermissibly referred to the content Appellant’'s characteand the Appellant
acting in conformity with that character.

Il. The trial court abused its discretion by not sanctioning State for a discovery
violation over the obgion of defendant.

lll.  Appellant’s conviction was againstelmanifest weight of the evidence.
IV.  There was insufficient evidence to sustain Appellant’s conviction.

(Doc. No. 12-1, Ex. 6.) The State filed a brief in opposition. (Doc. No. 12-1, Ex. 7.) The state appel
court affirmed Alvardo’s convictio and sentence on January 9, 2015%tate v. Alvarado, 2015 WL
139519 (Ohio App. 6th Dist. Jan. 9, 2015).

On February 20, 2015, Alvarado, through newsurcsel, filed a notice oéppeal to the Ohio
Supreme Court. (Doc. No. 12-1, Ex. 9.) In hismigandum in Support of Jgdiction, Alvaado raised
the following five Propositions of Law:

l. Defective jury instructions that peve a defendant ofsubstantive rights
constitute plain error as described inn@rR. 52(B) and may be considered by the
reviewing court although therer was not objected at trial.

Il. When a prosecutor makes impermissibid arejudicial statements in reference to
a defendant’s character during closaguments, such comments are improper
and prejudicially affect the defendantsnstitutional right to a fair trial.

II. Defendant is effectively denied his caistional right to assistance of counsel
where counsel’s performance is deficientl dahere is a reasorialprobability that
counsel’s deficient performance prejudicgefendant, depriving him of his due
process right to a fair trial.




IV.  An appellate court has a duty to rese the convictionrad order a new trial
where a trial court’s verdict is agairtee manifest weight of the evidence.

V. A judgment may be reversed if the cuative effect of multipé errors deprives a
defendant of his constitainal rights even though, inddually, the errors may not
rise to the level of prejudicial error or cause for reversal.

(Doc. No. 12-1, Ex. 10.) The State filed a briebpposition. (Doc. No. 12-1, Ex. 11.) On July 22, 2

D15,

the Ohio Supreme Court declinedattcept jurisdiction of the appeal pursuant to S.Ct. Prac. R. 7.08(B)(4

(Doc. No. 12-1, Ex. 12.)
3. Application to Reopen Appeal
Meanwhile, on April 7, 2015, Alvarado, through counsel, filed an Application to Reop
Appeal pursuant to Ohio App. R. 26(B). (Doc. N@-1, Ex. 13.) Alvarado argued appellate counse
ineffective for failing to raise the lowing arguments on direct appeal:

l. Defendant was effectively denied his constitutional rightffieecéve assistance of
counsel during trial.

Il. Defective jury instructions deprived Defendant of his right to a fair trial.

[l Prosecution’s impermissible and prejudicial statements during closing arguments
denied Defendant his Constitutional Right to a Fair Trial.

IV.  The Cumulative Prejudicial Effect of the Multiple Errors Defendant Suffered
During Trial Deprived Him of Constitutional Rights and Warrant Reversal.

(Doc. No. 12-1, Ex. 13.) The State filed a briefopposition. (Doc. No. 12-1, Ex. 14.) The s

appellate court denied Alvarado’s Application amd 8, 2015 on the merits. (Doc. No. 12-1, Ex. 15.

ate

On July 17, 2015, Alvarado, through counsel, fieedotice of appeal to the Ohio Supreme Court.

(Doc. No. 12-1, Ex. 16.) In his Memorandum in SuppmdrJurisdiction, Alvardo raised the followin
Propositions of Law:

l. When reviewing an application to r@en an appeal, the appellate court owes
Appellant the right to consider the merdga claim where its apparent in the
record that there is genuingsue with regard toocinsel’'s effectiveness, in
violation of Appellant’'s constitutionally guaranteed right to the effective
assistance of counsel.

J




Il. When considering an application te-open an appeal, when presented with
genuine issue of with regards to couisseadffectiveness, the appellate court
should be required to emtain arguments previously waived as evidence of
counsel’s alleged ineffectiveness.

(Doc. No.12-1, Ex. 17.) The Stdiked a brief in opposition. (Doc. Nd2-1, Ex. 18.) On September

2015, the Ohio Supreme Court deelinto accept jurisdicin of the appeal pursuant to S.Ct.Prag.

7.08(B)(4). (Doc. No. 12-1, Ex. 19.)
4. Motion for Leaveto File Motion for New Trial
On December 18, 2015, Alvarado, through coyrfdetl a Motion for Leave to File a Motion f

New Trial in the state trial court. (Doc. No. 12-1, Ex. 21.) Therein, Alvarado argued he was enti

DI

led t

new trial based on newly acquired evidence that suppbiseciaims of innocence, ineffectiveness of frial

counsel, and prosecutorial misconduct both before aed @fal. Most notably Alvarado attached &
affidavit dated November 11, 2015 from the Statedy witness, Charles Wells, in which Mr. We
averred, in relevant part, as follows:

3. The reason | am here is to clear ropsxious. | feel bad. | was coached by the
prosecutor and persuadedli® on the stand. | did ndinow at the time that |
would be their only witness and my testimony was material to their case. Now
Hector is serving a life sentence due to my testimony. | am here today to go on
the record and s#tings straight.

* % %

5. What happened that night was that were at the bar, me and a few of my
brothers and friends. A fight jumped off and there was a commotion, ripping,
running, and people standing off in the cliseen the fightrad | seen my friend
the bouncer trying to break the fights upfter the fight was over, | left the club
with my brothers and friends.

6. | didn’t really see nobody with no keif When | got outside, all | knew was the
police was pulling up. We were waiting oty friend Dave, the bouncer, to see if
he needed a ride. He told me a got stabbed but he didn’t need no ride.

7. A couple of days later, me and my friedbadve was talking and he told me the girl
died and it was flashing across the nevidy friend Dave reminded me of who
Christina Henderson was. Dave used to mess around with her mother. |

10
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10.

11.

12.

13.
14.

15.

17.

remember the girl. | spent a lot of time in the house when she was young, and her
mother always treated us like family. She used to cook for us and stuff.

Everyone was mad, | couldn’t believe she was dead. The family was so upset, |
knew | had to help.

Next thing | know, Dave told me a bunch of people had been subpoenaed and a
bunch of people had already talked. Detectives askedoiuld come down and
talk too.

When | got down there, | already had a case pending. My house got raided for
cocaine, heroin, weed, pills, etc. so | was thinking “what can you do for me?”
When 1 first talked to the Prosecutdhey ran the screen the showed me the
[surveillance] tape.

There was so much commotion, | couldadlly identify the man they wanted me
to identify. The prosecutor pointed him stiatigut to me and | gt rolled with it.
The Prosecutor talked him so bad and toldnagust got out on felonious assault.
He said “l just want that fucker badk there so bad” and that was when he
pointed him out to me. | did remembseeing Hector, he is noticeable, but |
didn’t even know who he was arduldn’t see him on the video.

Even when the Prosecutor pointed Heotdron video, | din’t see any knife in

his hand. | did see him fighting, butetie was a whole lot of people fighting.
There was so much commotion going on | don’t think anyone saw who had a
knife.

Later, | seen Hector in the par§ilot leaving, | still didn’t see a knife.

The Prosecutor said “I will do everything | can to make it go away.” [it being the
pending charges]. After he promised that he would make everything go away,
he disappeared. | could never gedldiof him and | ended up doing time.

The family was so upset | thought | waaing the right thinglt's been on my
conscious, it's been weighing on me.

* % %

In addition, | want to go on the recaadd say that [Alvarado’s trial counsel]
Attorney John Thebes owes me money for a case. He promised to represent me
on a charge in 2012, on CRB-12-01061-0268 appeared twice on my behalf,

but never saw the case through. The whole trial with Hector, he never acted like
we knew each other and never refunded any of my money.

(Doc. No. 12-1, Ex. 21 at Page ID#s409-410.)
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In his motion, Alvarado argued “Wells’ affidavih@ws that the prosecution, in bad faith, faile
disclose material evidence favorable to defendaiotating Alvarado’s dugrocess rights and denyi
him the right to a fair trial.” 1¢l. at Page ID# 387.) Alvarado alscsaged “the prosecution’s failure

disclose Wells’ prospective deal constitutes a Giglio [v. United States, 405 U.S. 150 (1972)] cl

Brady [v. Maryland, 373 &. 83 (1963)] error.” Ifl. at Page ID# 389.) Fingll Alvarado argued “Wells

affidavit, in conjunction with Alvarado’s affidity shows that Alvarado was effectively denied
constitutional right to asstance of counsel.”ld. at Page ID# 396.)

Also on December 18, 2015, Alvarado filed a Ratifor Post-Conviction Relief pursuant to O

Rim

his

Nio

Rev. Code 8§ 2953.23. (Doc. No. 12-1, Ex. 22.) The Petition incorporated by reference Aljarac

Motion for Leave to File Motion for New Trial and supporting affidavit$d.)(The Petition raised the

following sole ground for relief:

l. Freestanding actual innocence maimdgrelief under the Federal and
OhioConstitutions.

(Id.) The State moved to dismiss Alvarado’s MotionLeave and Post-Conyion Petition primarily o

the grounds they were untimely filed. (Doc. No. 12-1, Exhs. 23, 24.)

On March 16, 2016, the state trial court @enAlvarado’s Motion and Petition on the grou
Alvarado had “failed to establishahhe was unavoidably preventiedm timely discovering the eviden
on which he now relies, and that [Alvarado] has not submitted sufficient evidence of unavoidable
merit a hearing on the matter.” (Doc. No. 12-1, Ex. 25.)

On April 14, 2016, Alvarado, throtigcounsel, filed a notice of appdalthe state appellate cou
(Doc. No. 12-1, Ex. 26.) In his merit brigflvarado raised the following grounds for relief:

l. The trial court abused its discretiovhen it denied Mr. Alvarado’s motion for

leave to file a motion for new trial, ithiout holding a hearing on the issue of

whether Mr. Alvarado was unavoidablyepented from discovery of the key
witness’s recantation.

12
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(Doc. No. 12-1, Ex. 27.) The State filed a brief in ofpjpas, to which Alvarado replied. (Doc. No. 12t
Ex. 28; Doc. No. 26, Ex. 36.)

On May 12, 2017, the state appellate court a#airthe trial court’s denial of Alvarado’s Moti
for New Trial and Petition for Post-Conviction ReligfDoc. No. 26, Ex. 37.) The state appellate ¢

explained as follows:

The trial court erred as a matter lafv in denying Mr. Alvarado’s petition for
post-conviction relief whout holding a hearing on ehissue of whether Mr.
Alvarado was unavoidably preventedort discovery of the key witness’s
recantation.

{1128} Here, appellant was convicted in August 2013, and he filed his motion for
leave to file a motion for new trialnd petition for postconetion relief -in
December 2015, well beyond thel20-day limit in Crim.R. 33 and the 360-day
limit set forth in R.C. 2953.23(A). Thuappellant was required to establish that
he was unavoidably prevented from tignéiscovering the evidence upon which
he relies. Moreover, in order for apipet to be entitled to a hearing on his
motion for leave or petition for postcowtion relief, the evidence submitted to
the trial court by appellant must have,itmface, supported his claim that he was
unavoidably prevented from timely d®seering the evidence upon which he now
relies.

{129} As an initial matter, we note no argument or issue was raised by appellant
at the trial court level or in his briefs before us concerning the timeliness of
discovery of the informatiom the affidavits of Basilia Smith, Nolberto Armenta,
DeAna and Mario Parraz and the Toldeaice Department Supplemental Crime
Report of Detective Rider, which sets forth a summary of Wells’ interview with
Detective Goodlet, all of which werded by appellant in support of his motion

for leave and petition for postconviction relief. We will therefore only concern
ourselves with whether the affidavits of appellant and Wells, on their face,
support the claim that appellant was unavoidably prevented from timely
discovering the new evidence on which he relies.

{1 30} A review of appellant’s affidavit and Wells’ affidavit reveals no indication
as to why or when Wells had a charmgfeconscience and decided to cooperate
and recant his trial testimony. There is neravent in either affidavit as to what
prompted Wells to contact appellant's current counsel, or when or how Wells
became aware of appellant’s current counsel. In addition, neither affidavit
mentions why appellant nor his counsel dat or could not comaict Wells prior to
November 2015, when Wells executed Hfglavit, to secure Wells’ cooperation.

{131} In light of the foregoing, we find thaffidavits on their face fail to establish
that appellant was unavoidably pretezh from discovering the new evidence
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upon which he now relies. Thus, the It@urt did not abus its discretion in
denying both appellant’'s motion for leave to file a motion for new trial and
petition for postconviction relief withoutholding a hearing. Accordingly,
appellant’s assignments efror are not well-taken.

(Id. at PagelD# 1303-1304.)

On June 23, 2017, Alvarado, through counsel, filattice of appeal to ¢hOhio Supreme Couf

(Doc. No. 26, Ex. 38.) In his Memorandum in Suppdrdurisdiction, Alvarado raised the following fa

Propositions of Law:

V.

(Doc. No. 26, Ex. 39.) The State filed a brief in oppas. (Doc. No. 26, Ex. 40.) On January 30, 2(

the Ohio Supreme Court declined to accept jurisdictiotn@fappeal pursuant to S.Ct.Prac.R. 7.08(B

A defendant’s due process rights afelated and he isinavoidably prevented
from discovering new evidence whehe prosecution (1) withholds material,
exculpatory evidence, and (2) knowingly pets false evidence at trial. 5th and
14th Amendments to the United States Qitunigon; Article I, Section 16, Ohio
Constitution; Crim. R.33(B).

The requirement in Criminal Ruld3(B) that a defenaé show by clear and
convincing proof that he was "unavoidialprevented from the discovery of the

evidence upon which he must rely" before he may file a motion for new trial

based on newly discovered evidence doegemiire the defenad to contact the
prosecution's witnesses and implore themetmant their trial testimony. Crim. R.
33(B). U.S. Const. 6th and 14th Amend.

A defendant is denied his right to te#fective assistance of counsel when his trial
and appellate attorney has an undisclosamflict of interest that prevents him
from timely discovering exonerating eweidce, failed to inv&igate corroborating
witnesses, and failed to properly adviseplea. U.S. Const. 6th Amend.; Article
I, Section 10, Ohio Constitution.

The conviction and incarceration of an innocent person violates the United States

Constitution. U.S. Const. 8th and 14th Amend.

(Doc. No. 26, Ex. 41.)
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B. Proceedingsin this Court

On October 20, 2016, Alvarado, through counskdd fthe instant Petition, raising the followihg

nine grounds for relief:

l. The prosecutor violated Petitiongright to a fair trial by improper and
prejudicial statements.

Il. The State violated Petitioner’s rightsdue process and fair trial when it
suppressed favorable, material evidenBeady v. Maryland, 373 U.S. 83 (1963).

lll.  The State violated Petitioner’s right to dpeocess and fair trial when it presented
false evidence or allowed it to go uncorrected.

IV.  The evidence against Petitioner is insufficient to sustain his conviction, thus
violating Petitioner’s due procesghts under the 14th Amendment.

V. Petitioner is actually innocent of tkeme for which he was convicted, and his
convictions violate the 14th Amendment.

VI.  The trial court violated Petitionerigghts to due process and fair trial by
erroneously instructing thary and relieving the Stafeom its burden of proving
every element of the offensbarged beyond a reasonable doubt.

VII.  Petitioner was denied his constitutiomaght to assistance of counsel provided by
the Sixth Amendment.

VIII. Petitioner was denied his right to efitive assistance of appellate counsel. U.S.
Const. Amends. VI and XIV.

IX.  Petitioner was denied his constitutiomght to conflict flee counsel when his
attorney had both represented Petitioner and the State’s main witness against
Petitioner.
(Doc. No. 1.3
Shortly thereafter, on Octob28, 2016, Alvarado filed a Motion for Stay and Abeyance. (
No. 5.) In his Motion, Alvarado argued his Secondird, Fifth, Seventh and Ninth Grounds for Re
were not yet exhausted because they were raised Mdtion for Leave to file Motion for New Trial a

Petition for Post-Conviction Relief, both of which were Bubject of his then- pending appeal in the

appellate court. Alvarado maintained his habeasigre should be stayed because “there is good ¢

Ln his Traverse, Alvaradeithdrew his Sixth Ground for Ref. (Doc. No. 32 at 38.)
15
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for his failure to exhaust his claims, his claims pogentially meritorious, and he has not intentionally

engaged in dilatory tactics.”ld, at 4.) Respondent filed a cursory opposition to Alvarado’s Moti
Stay on November 17, 2016, in which it principallg@ed the Motion was “premature.” (Doc. No. 9.)
On December 27, 2016, Respondent filed its Retfif¥rit, along with portbns of the state cou

record. (Doc. No. 12.) Therein, Respondent arghedmajority of Alvarado’s claims (including tha

that were the subject of his Motion ftay) were procedurally defaulted.ld.j Respondent furthe

DN tC

maintained Alvarado had failed to establish caasd prejudice, or actuahmocence, to excuse the

default. (d.)

On February 7, 2017, the undgred issued a Report & Recorandation that Alvarado’s Motic
to Stay be granted in order to allow him to ex¢tahis Second, Third, Seventh and Ninth Ground
Relief. (Doc. No. 17.) No objections were filed, and, on March 3, 2017, the Report & Recomme
was adopted, and the instant matter was stayed. . (W@ec18.) Alvarado was instructed to (1)
guarterly status reports in this Court regarding fitogress of his state court appeal; and (2)
reinstatement on this Court's active docket within thdidys of fully exhaustingis state court remedie
(1d.)

Alvarado filed Quarterly StatuReports on March 28, June 28, September 29, and Decem
2017. (Doc. Nos. 19, 20, 21, 22.) On February22d,8, Alvarado filed a Notice that he had exhau
his claims in state court, and requested the Petitiomibetated to the Courtactive docket. (Doc. N
23.) Alvarado’s request was granwtbrtly thereafter, and this matigas referred to the undersigned
further proceedings. (Doc. No. 24.)

On March 2, 2018, the undersigned ordered Respondent to supplement the state court
reflect proceedings occurring during the stay ofitistant Petition. (Doc. No. 25.) Respondent file

Supplemental State Court Record on April 2, 2018. (Doc. No. 26.)
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On May 8, 2018, Alvarado filed a Motion for D@eery regarding his Second, Third, Seventh
Ninth Grounds for Relief. (Doc. No. 28.) Therehe requested leave to conduct the depositiof
Charles Wells; defense attorney John Thebes$edboPolice Detectives William Goodlet and To
Rider; and Lucas County Prosecutors Michael Bah@iknton Wasserman, and Charles McDonald.

at 2.) Alvarado also sought leat@obtain copies of (1) all flesoacerning his own prosecution; (2)

files concerning the prosecution of Charles Wellsueas County Court of Common Pleas Case No§.

4801-CR-201302717-000 and G-201301780-000; and (3) all“Gitescerning the incident at the So
Beach Bar and Grill on December 31, 2012 and Janue2Q113, and the murder of Christina Hendet
and assault on Stacey Bowen, in possessidhe Toledo Police Department.ld() Respondent filed
brief in opposition, to which Alvarado replied. (Doc. Nos. 30, 31.)

On May 21, 2018, Alvarado filed a Motion to ExggdComplete the Record, in which he sough
Order requiring Respondent to submit the exhibits frosnunderlying state couttial. (Doc. No. 29.
Respondent filed a brief in opposition, to whiglvarado replied. (Doc. Nos. 33, 34.)

Meanwhile, and while these Motions were pendilgarado filed his Traverse on June 1, 20
(Doc. No. 32.) Respondent filed a Sur-Replyhie Traverse on June 18, 2018. (Doc. No. 35.)

On September 18, 2018, the undersigned graintquhrt (as to Grounds Two and Three)

denied in part (Grounds Seven and Nine) Alvaratdsion for Discovery (Doc. No. 28) and granted

and
1S Of
nya
(Id.

all

®

Ith

son

a

t an

18.

and

his

Motion to Expand/Complete the Record (Doc. No. 29). (Doc. No. 36.) On September 21|, 20

Respondent filed objections to the Order grantimg motion for discovery (Doc. No. 37), to wh
Alvarado responded (Doc. No. 38). On November 5, 2018, the Court accepted the undersigne
granting in part and denying inpahe motion for discovery and gtarg the motion to expand/comple

the record. (Doc. No. 39.)
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Alvarado had until September 30, 2019 to file a motion for leave to amend his petition

and

traverse and a motion to expand the record. (Nomwdeat Order dated July 22, 2019.) On September

30, 2019, Alvarado filed his: (1) Motion for Leave Rde an Amended Petition an the Alternative to

File an Amended Traverse (Doc. No. 73); (2) Motio Expand the Record under Rule 7 (Doc. No.

and (3) Unopposed Motion for Order to Ad&hibit Under Seal (Doc. No. 71).

On October 2, 2019, the Court grash#&lvarado leave to file an exhthinder seal. (Doc. No. 74,

On October 30, 2019, Respondent filed responses in opposition to Alvarado’s motion tg
and motion to expand the record (Doc. Nos. 76, t6Auhich Alvarado replied (Doc. Nos. 78, 79).
[I1.  Motion for Leaveto Amend
A. Standard

It is well established that Rule 15 of the FedldRules of Civil Procedure applies to a hak

72);

am

eas

petitioner’s requesior leave to amend his petitiorMayle v. Felix, 545 U.S. 644, 655, 125 S.Ct. 2562,

162 L.Ed.2d 582 (2005)See also Glenn v. Coleman, 2014 WL 4983661, at *5 (N.D. Ohio Oct. 6, 201

4);

Shank v. Mitchell, 2013 WL 3208554 at *3 (S.D. Ohio June 24, 2013). Under Rule 15(a), a party m

amend his or her pleadings once as a matter of cedtisin twenty-one days after serving it or, if {
pleading is one to which a resporesipleading is required, twenty-odays after service of a respong
pleading. Fed. R. Civ. P. 15(a). Otherwise,ghety may amend only with ¢hopposing party’s writte
consent or by leave of courthich “shall be feely given when justice so requiredd. See also Mayle,

545 U.S. at 655.

he

ive

n

As Respondent filed his Answer/Return of Wait December 27, 2016, leave of court must be

obtained before Alvarado may amend his Petitidn.determining whether leave should be grante

d, a

habeas court should consider several factors, ingutjulndue delay in filing, lack of notice to the

opposing party, bad faith by the moving party, repeatailure to cure deficiencies by previgus

18




amendments, undue prejudice to the opposing party, and futility of amendn@a®y. Bell, 161 F.3¢
320, 341 (6th Cir.1998) (quotirBrooks v. Celeste, 39 F.3d 125, 130 (6th Cir.1994.5ee also Powers v.

Beightler, No. 5:08CV00520, 2010 WL 649623, at *1 (N.Dhio Feb. 19, 2010). If a propog

amendment lacks merit on itade, it is deemed futileSee e.g., Moss v. United Sates, 323 F.3d 445, 475

(6th Cir. 2003). See also Clark v. Ohio Adult Parole Authority, Nos. 2:16-cv-00204, 2:16-cv-00413, &

2:16-cv-00414, 2017 WL 495508, at *6 (S.D. Ohio Feb. 6, 208/Hwn v. Clipper, No. 5:14CV1406

2016 WL 5173331, at *20 (N.D. Ohio Sept. 21, 20H8)er-Norona v. Brewer, No. 17-11357, 2018 WL

1964677, at *1 (E.D. Mich. April 26, 2018). In the Sixth Circuit, leave to amend a pleading n
denied on grounds of futility only if the amendadading would not withstand a motion to dismiss u
Fed. R. Civ. P. 12(b)(6)See Kottmyer v. Maas, 436 F.3d 684, 691-92 (6th Cir. 2006Mll v. Clipper,
No. 1:10-cv-1340, 2011 WL 2671310, at *11 (N.D. Ofidy 8, 2011). “Courts have interpreted R

15(a) ‘as setting forth a liberal policy of permitting@mdments to ensure thetelenination of claims o

ed

\nd

hay

nder

ule

N

their merits.” Phillips v. Smith, No. 5:09CVv1848, 2010 WL 2291143, at *2 (N.D. Ohio Jun. 2, 2010)

(quoting Long v. Warden, Warren Corr. Institution, 2009 WL 3169964 (S.D. Ohio Sept. 28, 20(
(additional internal quotation marks omitted).

Following the discovery allowed regarding Grouia®o and Three, Alvarado seeks to ameng

Petition as to Grounds One, Two, €br and Five, or in the alternatjvhis Traverse. (Doc. No. 7
Respondent opposes amendment, arguing that amendntergash of these grounds is futile. (Doc.
77.)
B. Analysis
1. Grounds One, Two, and Three

9))

his

No.

As notedsupra, Respondent argued many of the groundésgmted in Alvarado’s habeas petifion

were procedurally defaulted,dluding the third remark raised in Ground One and Grounds Tw
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Three. (Doc. No. 12 at 19-24; Doc. No. 35 at R-&lvarado argues the information gathered during

discovery helps demonstrate cause and prejudicke amtual innocence to exse the procedurally

defaulted claims, in addition to supporting his grouiwdgelief. (Doc. No. 73 at 5-21; Doc. No. 79 af

14.) Respondent does not assert that there hasumelere delay in Alvarado’ling of the motion tg

3-

amend, lack of notice, &t Alvarado acted in bad faith, or a likeod of undue prejudice to Respondent if

forced to respond to the amendedimls. (Doc. No. 77.) Rather, Remdent asks the Court to deny
motion to amend because any amendment would be futile. As to Ground One, Respondent arg
(1) Cullen v. Pinholster bars the Court from considering Ahaalo’s new evidence when reviewing
merits relating to the first and second remarks assthte courts consideredd ruled on the merits
those claims; (2) the third remark raised in the Petition was procedurally defaulted and the inf
obtained in discovery does not excuse the defaults{@nto the extent Alvarado alleges that the C

Stoppers tips were not provided open file discovery, any claimeelated to those documents

the

IS

the

pf

Drma

ime

are

unexhausted. Id. at 11.) As to Grounds Two and Thrdeespondent appears to argue the evidence

obtained through discovery does restablish cause and prejudice or actual innocence to excu
procedurally defaulted claimsld( at 13-20.)
As this district has previously explainéu a case where the Respondent opposed amen
solely on futility grounds:
Futility, alone, can constitute a satisfactory ground for denying a motion for leave
to amend. See generally Wiedbrauk v. Lavigne, 174 Fed. Appx. 993 (6th Cir.
2006) (affirming denial of motion to amend when amendment would have been

futile). Permission to amend, however, should be granted freely when justice so
requires.

Se

dmel

Phillips, 2010 WL 2291143, at *2. “Recogmg that these theories existtemsion rather than harmony

with one another,” the Court allogd>hillips to amend his Petitiorid.
The Court cannot conclude from the face Adbfarado’s motion to amend that the propo

amendments as to Grounds Two and Threeckaly frivolous or legally insufficient.See McNelll v.

20

sed




Bagley, No. 1:02 CV 1645, 2018 WL 3348876, at *8 (N.D.i®@bBuly 9, 2018) (“A proposed amendment,
however, must be frivolous or legally insufficient @a face to warrant denial of leave to amend on
[futility grounds].”) (internal citations omitted). Respondent’s procedural default defense should bg rai:
in the answer to Alvarado’s amended Petition, “allowing [Alvarado] the opportunity to respond fully a
the Court to consider all issuieslight of the entire record.’ld.

In addition, Respondent fails to mention “the mo#ical factors in detenining whether to gramt
leave to amend: notice and substdrgrajudice to the opposing partyld. (citing Coe, 161 F.3d at 341).
And the Court finds no prejudice allowing Alvarado to amend his ft@n with respect to Grounds Two
and Three. “Respondent has lohgen aware of’ Alvarado’'8rady and Giglio claims, and “little
additional work on [Respondent’s] part skbbbe required to address themld. Therefore, the Couprt
grants Alvarado’s motion to amend Grounds Two andedhof his Petition. Ashe Court is already
allowing amendment of the Petitiam other grounds, without reaching the merits in any way and ¢ut o
an abundance of caution under the circumstancesmisgs with respect to Ground One, the Court [will
allow Alvarado to amend his Petition as to Ground One as well.

2. Ground Five

In his Fifth Ground for Relief, Alvarado asserts he is actually innocent. The Sixth Circu
however, has repeatedly held that actual innocene®ticognizable as a free-standing habeas daim,

particularly in the context of non-capital proceedin@se Cress v. Palmer, 484 F.3d 844, 854 (6th C

=

2007). See also Thomas v. Perry, 553 F. App’x 485, 486 (6th Cir. 2014)Thomas’ freestanding claim pf
actual innocence based on newly discovered evidisnoet cognizable on federal habeas revieWd?o
v. Lafler, 279 F. App’x 381, 382 (6th Ci2008) (“[W]e continue to adhete the rule that a free-standipng
innocence claim is not cognizable for habeas revieWwr)ght v. Segall, 247 F. App’x 709, 711 (6th Cjr.

2007) (“Since the Supreme Courtshdeclined to recognize a freesdang innocence claim in habegas
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corpus, outside the death-penalty cohtéis court finds that petitioner’s claim is not entitled to re
under available Supreme Court precedentdop v. Jackson, 2015 WL 6735895, at *22 (S.D. Ohio N¢
4, 2015) (“Case law in the Sixth Ciri¢ establishes that the Supreme Gaidrthe United States has ne

recognized a free-standing or sulbsitze actual innocence claim.”Garter v. Bradshaw, 2015 WL

blief

DV,

ver

5752139, at *51 (N.D. Ohio Sept. 30, 201Kgenan v. Bagley, 2012 WL 1424751, at n.28 (N.D. Ohio

April 24, 2012);Johnson v. Kelly, 2015 WL 1298711, at *11 (N.D. Ohio March 23, 2015) (adof
report and recommendation). Therefore, amendme@taifind Five would be ful. Alvarado’s motio
to amend Ground Five is DENIED.
V. Motion to Expand/Complete the Record

In his Motion to Expand the Record, Alvarado requests the Court allow him to expand thg
with the deposition transcripts aeahibits in support ohis First, Second, Third, and Fifth Grounds
Relief. (Doc. No. 72 at 4.) Alvarado asserts Rule 7 of the Rules Governing 82254 Cases
expansion of the record with relevant documents @xhibits, and the proposed documents and ex
are relevant to demonstrate cause prejudice and to his claimsld(at 4-13.)

Respondent argues Alvarado’s motion should beedebecause “Alvarado has not demonstr
that he was not at fault for failing to develop théewce in state court. Alvarado also cannot intro

new evidence because he cannot satisfy 28 UZ2%2(e)(2)(A)-(B). Alvarado has failed to demonst

that the factual predicates$ his claims could not have been poaisly discovered through the exercise

due diligence.” (Doc. No. 76 at 5.Further, Respondent argues a portion of Alvarado’s First Grou

ting

N

D rec
for
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nibits

ated
juce

[ate
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of
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2 In a footnote, Respondent alsootaes that in considering the dejtims, the Court should resolve {he

objections. Additionally, Respondent astthat none of the witnesses wabde to autheitate depositio
exhibits 30 and 52; thuthey are not admissible. Additionally,tesition exhibits 4A, 43, 44, 45, 66, 3

X
nd

73 contain personal identifiers.” (Doc. No. 76 gt Alvarado did not respond to Respondent’s argument

in his reply. (Doc. No. 78.) First, suffice it to saych important argumenshould not be relegated
footnotes. Second, in light of any specific argument by Respondent and lack of response by Alvg
Court declines Respondent’s foote invitation to ruleon all objections raexl in the depositio
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Relief was reviewed on the merits, and tRusholster bars this Court from considering any evidence

that

was not before the state court when it reviewed his claidts.at(12.) In addion, Respondent arguges

Alvarado’s Fifth Ground for Relfas non-cognizable. I4. at 12-13.)
Alvarado replies that: (1pinholster does not prohibit this Court from expanding the record
“courts in this Circuit do not redpe a petitioner tomeet the standards laid out in 2254(e)(2) be

expanding the record”; and (3) sea 2254(e)(2) only applies to claims — therefore, the Court

. (2)
fore

may

expand the record “for purposes of considering tiolekissues such as procedural default and dctua

innocence.” (Doc. No. 78.)
As this Court recently explained:

Motions to expand the record under Riélenust meet the standards of AEDPA’s

§ 2254(e)(2), although that provision ispeassly directed owlat evidentiary
hearingsHolland v. Jackson, 542 U.S. 649, 653 (2004) (per curiam) (“Those
same restrictions [of 8§ 2254(e)(2)] applyortiori when a prisoner seeks relief
based on new evidenegthout an evidentiary hearing.” (emphasis original)).
Section 2254(e)(2) precludes an evidentiagaring “[i]f the applicant has failed

to develop the factual basis of a claim in State court proceedings” unless the
applicant satisfies certain conditiolf28 U.S.C. § 2254(e)(2).

Under AEDPA, therefore, a prisoner ynatroduce new evidence in support of a
claim in the district court “only if [therisoner] was not at fault in failing to
develop that evidence in state court, (drhe was at fault) if the conditions
prescribed in 8§ 2254(e)(2) were mdtdlland, 542 U.S. at 652-53. A prisoner is

at fault in failing to develop the evidence if there is a “lack of diligence, or some
greater fault, attributable to th@isoner or the prisoner’'s counséhilliams v.
Taylor, 529 U.S. 420, 432 (2000). The required diligence is “a reasonable attempt,
in light of the information available #he time, to investigate and pursue claims
in state court.ld. at 435. “Diligence will require in the usual case that the
prisoner, at a minimum, seek an evidemtiaearing in stateourt in the manner
prescribed by state lawlt. at 437. “[Clomity is not s®ed by saying a prisoner
‘has failed to develop the factual basisaaflaim’ where hevas unable to develop

transcripts, in addition to the specific objections to kii30 and 52, at this stage of the proceeding
the extent Respondent has specific objections tdeage raised in Alvath’s amended Petitio

To
N,

Respondent shall properly raise and brief those objecin response to Alvarado’s amended Petitiop, to

which Alvarado shall respond. Regarding the persmigitifiers in deposition exhibits 4A, 43, 44,
66, and 73, the Court seals the deposition exhibits at Doc. No. 72-7. Alvarado shall refile the d¢
exhibits with the personal identifiers redacted.
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his claim in state court despite diligent effdn that circumstance, an evidentiary
hearing is not barred by § 2254(e)(2Q”

McNeill, 2018 WL 3348876, at **8-9.
Wells executed his recantation affidavit November 2015. (Doc. No. 12-1, Ex. 21))

December 18, 2015, Alvarado filed a Motion for Leavd-te Motion for New Trial and a Petition f

Post-Conviction Relief. (Doc. No. 12-1, Ex. 21, 2h)his Motion for Leave to File a Motion for a N¢

Trial, Alvarado requested in the alternative the t@irt hold a hearing beforeaching a decision on |

motion. (Doc. No. 12-1, Ex. 21 at-3B.) The trial court determined Alvarado failed to establish he

S

was

“unavoidably prevented from timely discovering” tl@gidence (Doc. No. 12-1, Ex. 25), which Alvarado

strongly disputed (and continues to disputeee-Doc. Nos. 72, 78). Alvaradappealed the trial court
denial of his Motion for Leave to File a Motion farfNew Trial and his Petition for Post-Conviction Re
all the way up to the Ohio Supreme Couyoc. No. 12-1, Ex. 26; Doc. No. 26, Ex. 38.)

In the undersigned’s Report and Recommendatiofleerado’s motion to stagnd-abey this ca

to exhaust certain state court rengsdliin considering the factors undhines v. Weber, 544 U.S. 26

'S

lief

bE

D

(2005) as to whether stay and abeyance were pritygeyndersigned found with respect to whether there

was any evidence Alvarado engaged in “intentionally @edite litigation tactics” as follows: “Lastly, t
Court finds there is no evidence that Alvarado hagaged in intentionally dilatory litigation tacti
WEells executed his recantation affidavit in November 2015, and Alvarado promptly filed his Motion for

Leave to file New Trial Motion and Petition for Post-Conviction Relief the following month.” (Doc. No.

ne

LS.

17 at 23) (emphasis added). No objections wiged fn response to that Report and Recommendation.

which the Court adopted on March 3, 2017. (Doc. No. 18.)

The Court finds, under the circumstances presdmtegl that Alvarado demonstrated the requisite

diligence in attempting to develop the factual basis of Biedy and Giglio claims, as well as h
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prosecutorial misconduct claifnin state court, and he may expahe record to include the depositfon

transcripts and exhibits into the recawithout satisfying § 2254(e)(2)’s conditiohsMcNeill, 2018 WL

3348876, at *9 (citing and quotir@etsy v. Mitchell, 495 F.3d 295, 310 (6th Cir. 2007) (“Getsy souglnt to

develop evidence regarding his judiebias claim both atial and in his postcongtion proceedings in

state court. He has thus demonstrated diligence in accordance with § 2254(€kagr"y,. Mitchell, 264
F.3d 663, 681 (6th Cir. 2001) (“In the case before peditioner pursued his effective assistance
appellate counsel claim with proper diligence, raisidgst—albeit prematurely—in his petition for po
conviction relief and then in his motion for delayedoreideration. Both of these pleadings requeste
evidentiary hearing, which was never afforded by the Ohio courts. ConsistenMWitms v. Taylor,
therefore, we conclude that patitier is not precluded from an evidiany hearing ase exercised th

necessary diligence in attempting to estallige factual record in state court.”); addffner v. Bradshaw,

Df

5t-

dar

e

No. 3:05 CV 687, 2007 WL 3171631, at *3 (N.D. Ohixt. 29, 2007) (Gwin, J.) (“Petitioners who

request an evidentiary hearing in the appropriedte stourt proceedings are sufficiently diligent, €
when the state court fails to grant the request.”) (ciBneger, 264 F.3d at 681)).

However, as the Court found above thateadment of Alvarado’s free-standing claim
innocence in Ground Five would be futile, the Court deilvarado’s request &xpand the record as
Ground Five.

Alvarado’s request to expand tmecord to include the depositi transcripts and exhibits

GRANTED IN PART AND DENIED IN PART.

% n so finding, the Coudoes not reach the merits of any exhausfiwocedural default, or other defen
that may be asserted with respect to these claims.

4 As discussed in n.2ypra, the Court reserves ralj on any evidentiary objections. The parties shall
address any specific evidentiarlgjections in their briefs.
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IV. Conclusion
Accordingly, and for all the reasons set floebove, Alvarado’s Motion for Leave to File
Amended Petition or in the Alternative to File Amended Traverse (DotNo. 73) is GRANTED IN
PART and DENIED IN PART as set forth in thisder. Alvarado’s motion to expand the record (C
No. 72) is GRANTED IN PART and DENIED IN PART.

Given the personal identifiers in deposition exisidA, 43, 44, 45, 66, and 73, the Court SEA

Doc. No. 72-7. Alvarado shall file promptly the depasitexhibits with the persahidentifiers redacted.

Alvarado shall file his amended Petition by Ma#;R2020. Respondent shall file a Return tg

Amended Petition no later than 60 daysnir the filing of the amended Petitione.,, May 4, 2020

Alvarado shall file a Taverse no later than 3fays from the filing of the Return;e.,, June 3, 2020.

Respondent may file a sur-reply no later thadndays from the filing of the Traverdses., June 18, 2020.

Given the passage of time in this eathe parties should not expect axyensions of these deadlines.

IT ISSO ORDERED.

Date: February 3, 2020 ¢/ Jonathan Greenberg
Jonathan D. Greenberg
United States Magistrate Judge
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