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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Jamie Daniels, Case No. 3:16 CV 2830

Raintiff, MEMORANDUM OPINION AND ORDER

VS JUDGE JACK ZOUHARY
John Tharp, et al.,

Defendants.

INTRODUCTION

Plaintiff pro seJamie Daniels brings this Secti@883 action against Lucas County Sheriff

John Tharp, Nurse Mary Ann Riddle, Nurse AniBgaure, Dr. Steven Dah Dr. John Uche, and the
Lucas County Board of CommissionéBoc. 15). He alleges Defernuta deprived him of his rights

under the Eighth and Fourteenth Andments by exposing him to blaciold and failing to provide

him prompt medical treatment. Defendants mimvesummary judgment (Docs. 52-53), and Danigls

opposes (Doc. 62). Several Defendants have alsbdiReply (Doc. 66) and move to strike exhibis
attached to the Opposition (Doc. 65).

BACKGROUND

The record in this case is sparse and contamsy gaps. From what this Court can decipher

from the Amended Complaint (Doc. 15) and theipa’ briefings (Docs52-53, 62, 66), Daniels was

held as a pretrial detainee in the Lucas Co@ugrectional Center (LCCGjom November 2014 to

February 2015, and then as a federal governméainge from March to June 2015 (Doc. 15 at § 5).
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Daniels returned to LCCC asstate pretrial detainee fro@ctober 2015 through January 2016 (
at 1 16). He is currently serving a fifty-foummth sentence at the Allen Correctional Institutidr)
Daniels alleges his health began to detate “at a rapid @ace” around May 25, 201%( at

1 19). His symptoms included “gtiwess of breath, rectal bleedinggmaiines, and pus-filled rashes

(id.). Daniels submitted several “sick call” slipforming LCCC staff about his symptoms, but he

contends the slips went unanswerieddt I 20). He then sought reds through the inmate grievanc
procedureifl.).

Dr. Uche eventually examined Daniels gréscribed an antibiotic for his rag.(at T 21;
see alsdoc. 62-1 at 1). A few dayater, Nurse Riddle withheld the antibiotic because Daniels |
refusing other medication (Doc. 62-1 at 1sRg alsoDoc. 55-1 at T 9).Daniels continued to
complain about his rash, breathidifficulty, and stomach issues. Ddche then saw Daniels again
but did not prescribe any furthmedication (Doc. 15 at  26).

Around this same time, Daniels alleges kmarned through others that LCCC wa
contaminated with black mold “thaaturated the showers, drinkifagintains, recreational areas, an
the air ducts”i@. at  25). Daniels comds his continuous exposuretb@ mold contributed to his
chronic obstructive pulmonary disease (CORi)ich was diagnosed after he left LCG at § 27).

Daniels left LCCC at the end dtine. He then visited the emgency room at St. Vincent,
where he claims he was diagnoseéth ulcerative colitis (Doc. 62-8t 2). Defendants concede th3
Daniels was diagnosed witlcerative colis by fall 2015 ¢eeDoc. 53 at 4).

Daniels returned to LCCC in mid-October 2018y late October, he claims his ulcerativ
colitis symptoms flared up (Doc. 15 at § 86¢ alsdoc. 62-4 at 1-5). Due to loss of blood, Danie|

contends he felt faint and eveally passed out (Doc. 15 at  3&e alsdoc. 62-43-5). A few
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days later, Daniels complained that Dr. Uche dexsying his civil rights antis care was reassigneq
to Dr. Dood (Doc. 55-1 at 1 11-12).

In mid-November, Dr. Dood examined Danieild. @t § 13). BecaasDaniels’ bloodwork
showed a “very slight abnormality” in his hematocrit and hemoglobin levels, Dr. Dood orde

colonoscopyi@.). The colonoscopy came back normaldtmerative colitis but showed Daniels ha

hemorrhoidsifl. at 1 14). Shortly thereafter, Plaintiff sv&ransferred to another facility, where it

appears he is receiving tremnt. This action followed.
STANDARD OF REVIEW

Summary judgment is appropriatéhere is “no genuine disputes to any material fact” and
the moving party “is entitled to judgment as attexaof law.” Federal Civil Rule 56(a). Wher
evaluating a motion for summary judgnt, this Court must draw atiferences from the record in
the light most favorable to the non-moving pamatsushita Elec. Indus.dCv. Zenith Radio Corp.
475 U.S. 574, 587 (1986). This Court may notghiethe evidence or make credibility judgment
rather, it evaluates only whether the record costaufficient evidence from which a reasonable ju
could find for the non-moving partyAndersonv. Liberty Lobby, InG.477 U.S. 242, 249 (1986).
“The mere existence of a scintiltd evidence in support ahe plaintiff's positon” is insufficient to
avoid summary judgmentxpert Masonry, Inc. v. Boone CoundyO F.3d 336, 341 (6th Cir. 2006
(citation omitted).

DISCUSSION

Defendants contend summary judgment is egpate for two reasons. First, Defendar
Tharp argues this action shoulddismissed for failure to prosecut8econd, all Defendants conten
Daniels has failed to marshal egbuevidence to create a genuine dispute of material fact a

whether they violated his rights undee tBighth and Fourteenth Amendments.
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Deliberate Indifference

Turning first to the merits of Daniels’ chas, the Constitution does not mandate comfortat
conditions of confinementRhodes v. Chapmad52 U.S. 337, 349 (1981). But the Eighth ar
Fourteenth Amendments do requithat prisoners are providedth reasonably adequate food
clothing, shelter, sanitatioreereation, and medical car8eeHelling v. McKinney509 U.S. 25, 31—
32 (1993). Failure to provide thesecessities violates an inmate’s right to be free from cruel {
unusual punishmenBellamy v. Bradley729 F.2d 416, 419 (6th Cir. 1984).

“The Eighth Amendment[] . . . generally provides the basis to assert a § 1983 cla
deliberate indifference to serious medical needs, but where that claim is asserted on behalf g
trial detainee, the Due Process Clause of the Fourteenth Amendment is the proper starting
Phillips v. Roane Countp34 F.3d 531, 539 (6th Cir. 2008). Here, Daniels brings claims under
Amendments. The standard for evaluating his claims is the dares. 539—-40.

Failure to provide adequate medical care firisoner violates the prisoner’s constitutiona

rights only when it results from &iberate indifference” to the pdeer’s serious medical needs.

Estelle v. Gamblet29 U.S. 97, 104 (1976). To establish a claim, the prisoner must demonstrats
an objective and a subjective component. Hestnahow (1) his medical condition posed
“substantial risk of serious harn him, and (2) prison officialacted with deliberate indifferenceg
to that risk. Farmer v. Brennan511 U.S. 825, 828 (1994). This same two-part test applies
conditions-of-confinement challengeSee Helling509 U.S. at 35.

“Deliberate indifference is characterized by olaayror wantonness—éannot be predicated
on negligence, inadvertenaar, good faith error.”Reilly v. Vadlamudi680 F.3d 617, 624 (6th Cir.
2012). “Thus, to prove the required level of culp@hila plaintiff must showthat the official: (1)

subjectively knew of a risk to the inmate’s hea(®), drew the inference that a substantial risk
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harm to the inmate existed, and (8nsciously disregarded that riskJones v. Muskegon County
625 F.3d 935, 941 (6th Cir. 2010). Ajltions of medical malpract or negligent diagnosis ang
treatment fail to state a deliberate indifference clalamnings v. Al-Dabagi®7 F. App’x 548, 549—
50 (6th Cir. 2004).

Conditions of Confinement

As for Daniels’ claim that Dfendants violated Birights by exposing him to black mold
“[e]xposure to black mold may, ian appropriate case, be suffidignserious as to satisfy the
objective component of ¢hEighth Amendment.Deas v. Ingham Cty. JaiP018 WL 3853521, at
*3 (W.D. Mich. 2018). But “some exposure to blaciold is a risk that society has chosen f{
tolerate.” Watson v. Grainger Cty. Sheriff's Dep2016 WL 1611119, at *4 (E.D. Tenn. 2016
(quotingMclntyre v. Phillips 2007 WL 2986470, at *3 (W.D. Mich. 2007)pee als&carbrough v.
Tennesse€?016 WL 6892744, at *3 (E.D. Tenn. 2018)jiot v. Osborng2014 WL 4259429, at *4
(W.D. Ky. 2014);Perryman v. Grave2010 WL 4237921, at *3 (M.D. Tenn. 2010).

Here, Daniels fails to prode admissible evidence showing was exposed to unreasonab
high levels of black mold or that Defendants wengeeately indifferent tahe risks he faced from
that exposure.See Helling 509 U.S. at 35-3@ylorales v. White2008 WL 4585340, at *14-15
(W.D. Tenn. 2008). Daniels’ baessertions that LCCC was infedtwith black mold, the named
Defendants were aware of that infestation, and some of his symptoms were caused by mold e
may have been enough to state a viable claim, botdyenot rely merely on these allegations at t
summary judgment stage. Instead, he must “naakaffirmative showing with proper evidence i
order to defeat the [M]otion.’Alexander v. CareSourcg76 F.3d 551, 558 (6th Cir. 2007).

To support his conditions-of-canement claim, Daniels pointe two of his grievances and

an opinion article published inghToledo Blade (Doc. 62 at 7-8fven assuming the Blade article
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is admissible, the article says nothing aboutkblaold or Defendants’ awareness of any maleke(
Doc. 62-2). And the grievances, as well as rifferences within those grievances to purport
statements by correctional officers, are inadmissible heassalp¢c. 62-1 at 8—9)Alexandey 576
F.3d at 558.See also King v. Alexandes74 F. App’x 603, 606 (6th Cir. 2014) (holding that g
inmate’s self-generated affidavit about her dog£tonedical instructions was inadmissible hears:
and could not be used to create a genuine disputatefial fact). Based on the slim record provide|
it is unclear whether Daniels ever actually tth& named Defendants he believed he was be
exposed to toxic levels of black mold, or tbsfendants were otherwise aware of any mold.

Further, the symptoms Daniastributes to mold exposureh@tness of breath, migraines
and rashes) are not objectively seriosge(Doc. 62 at 8-10). Daniels also fails to produce a
evidence beyond his own speculation thatdrexposure caused his symptonteeBlackmore v.
Kalamazoo County390 F.3d 890, 897-98 (6th Cir. 2004). Wis own exhibit states (Doc. 62-7)
Daniels’ symptoms may be abiutable to other sourcesgeDoc. 55-1 at §{ 15-16; Doc. 62-7). Ii
short, Daniels fails to produce sufficient evidefiaam which this Court, or a jury, could draw 4§
reasonable inference that Defendants were anything more than negligent in failing to iden
address his alleged mold exposure.

| nadequate Medical Treatment

Turning to Daniels’ medicaldifference claims, Sheriff Erp and the Lucas County Boar(
of Commissioners’ Motions for Sunary Judgment are granted. Nioipin the Amended Complaint
or Daniels’ Opposition indicates th&heriff Tharp had any input as@aniels’ medical treatment or

that he was aware of the status of Daniels’ c&eeColvin v. Carusp605 F.3d 282, 292 (6th Cir.

2010). Standing alone, “[rlespondeatperior is not a proper basis for liability under § 1983.

McQueen v. Beecher Cmty. S&83 F.3d 460, 470 (6th Cir. 2006). s also failfo show that
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a prison policy or custom caused his alleganhstitutional injury, as required to establis

municipality liability against the BoardCady v. Arenac Count$74 F.3d 334, 345 (6th Cir. 2009)

Daniels’ claims against the remaining fddefendants can be divided into two groups: his

treatment between May 2015 through June 2a8t8,between October 2015 to January 2016.
May 2015 to June 2015

Daniels claims his health began tdeteriorate rapidly on May 25, with
symptoms including shortness of breath, migraingays-filled rash, and rectal bleeding. Althoud
the exact date is uncleddaniels was seen by Dr. Uche abautveek later and was prescribed g
antibiotic for his rashgeeDoc. 62-1 at 1). A few days latéMurse Riddle temporarily withheld the
antibiotic because Daniels was refusindake other prescribed medicatiod.(see alsdoc. 55-1
at 11 9-10). Daniels then submitted additionahgrnees indicating his rastas “flaring up again”
and he was having some respiratory and stonsstles (Doc. 62-1 at 2). On June 10, Daniels s
Dr. Uche again. According to Daniels, Dr. Udatetermined his symptoms were caused by anxis
or a panic attack and did not require medaratieyond his prescribed psychiatric medicatidnat
7). About a week later, Dangalvas seen by Dr. Dood, who presedtDaniels additional medication
for his rash and a steroidi(at 9).

Nothing in the record reflects that Danielshditions during this time period were “diagnose
by a physician as mandating treatmerilackmore 390 F.3d at 897 (citation omitted). Nor does |
describe symptoms so obvious that even apkesson would recognize éhnecessity for prompt
medical attention.ld. See alsdaCain v. Irvin 286 F. App’x 920, 927 (6th Cir. 2008) (“[T]his tes

does not address whether the injury is merely observable to bystanders; if that were the cag

untreated bloody noses or visbtcrapes would satisfy the ebfive prong . . . . Instead, the

obviousness test is whether a lay paraould perceive the need fominediate medical assistance.”).
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Further, contrary to Daniels’ assertions, the réaeflects that he was seen by medical staff on a
regular basis and prescribegariety of medications as welk tests for his conditionsdge generally
Doc. 62-1). Daniels raises a deknd adequacy-of-treatment challenge, not a claim that he recgived

no medical care. Defendants’ medical expert, Darsy attests that Dangélconditions were not

serious and that the treatment he received was ae(@u@c. 55-1 at {1 6, 17). In response, Danigls
fails to provide any medical evidem showing the delay in his trean had a detrimental effect o
that his treatment was inadequatgeeRhinehart v. Scutt894 F.3d 721, 737-38 (6th Cir. 2018];
Blackmore 390 F.3d at 898-99. He therefdedls to satisfy the objeiste prong of his deliberate
indifference claims.

In addition, Daniels fails to pduce sufficient evidence to satisfy the subjective prong. Nurse
Floure’s involvement in Daniels’ care wasnited -- reviewing and responding to his medical

grievances. The record contains insufficient infation to conclude that she handled the grievanges

negligently, much less with deliberate indiffecen Daniels’ disagreement with Dr. Uche’

)

determination that a panic attack was the primary cause of his symptoms is also insufficient ti
establish deliberate indifferencé&eeRhinehart 894 F.3d at 741 (“Allegations ‘that more should
have been done by way of diagnosis and treatmedt*suggest[ions]’ of other ‘options that were
not pursued’ raise at most a claim of medicalpractice, not a cognizable Eighth Amendment
claim.”) (citation omitted). Although Dr. Uche’s decision not to further investigate what was caysing
Daniels’ symptoms mightave been negligentee Comstock v. McCrar273 F.3d 693, 703 (6th
Cir. 2001), it does not show that Dr. Uche “conscioeslyos[ed]” Daniels to a risk of serious harn.
See LeMarbe v. Wisneski66 F.3d 429, 439 (6th Cir. 2001). Further, there is no evidence that Dr.

Dood’s prescribed course of treatment, madedags before Daniels’ kease, was inadequatseé




Doc. 62-1 at 9). In short, there is no basisaaclude these Defendamtecklessly disregarded a
serious risk to Daniels’ healtfetween May and late June 2015.

Nurse Riddle’s decision to tempaitgwithhold Daniels’ antibiotigoresents a closer question.
But it appears Dr. Uche, the prescribing physicimade the ultimate decision to withhold thie

antibiotic because Daniels was refusing to taledsiychiatric medication (Doc. 62 at 11). And

according to Dr. Evans, Daniels “frequently refused to take his medication” (Doc. 55-1 at 1 9-10)

The Sixth Circuit has previously found a defendarg nat deliberately indifferent when some of the

delay in the prisoner's treatment was due to the prisoner's “refusal to follow the dogtor's

recommendation.’Jamerson v. Beauchan018 WL 6584126, at *3 (6th Cir. 2018) (citiipomas
v. Coble 55 F. App’x 748, 749 (6th Cir. 2003)).

Daniels also contends this Court arbitrarilyigel his Motion for Medial Expert Assistance
(seeDoc. 62 at 10see alsoDocs. 42, 56). This Court consteuthis assertioms a request to
reconsider. As this Court prexisly stated, “28 U.S.C. § 1915 doed grant this Gurt authority to
pay his expert witness fees” (Doc. 56 at 1)théugh Federal Evidence Rule 706 provides this Court

with discretion to appoirdn expert witness in certain casagpointments under that Rule are rar

W

Further, that Rule is “not meant as a vehicle forctart to assist the plaifitin proving h[is] case.”

Peterson v. Burris2017 WL 8289655, at *2 (6th Cir. 2017While this Court sympathizes with

14

Daniels’ financial situation, the powse of a court-appointed expartder Rule 706 is to assist the

trier of fact, not to serve as his advocate. Tasirt does not require medical-expert assistance to

understand the record in this case, and tbezalenies the request to reconsider.
October 2015 to January 2016

By late October, Daniels claims his ulceratogditis began to flare up again, causing rectgal

bleeding seeDoc. 62-4 at 1). It does not appear Dammdmplained of any other symptoms during

9




this time period. On October 26, he contends hkk“tdurse Jennifer” that he was feeling “dizzy
light headed][,] . . . and faint” due to an “extre loss of blood” frorhis ulcerative colitisid. at 3).
Nurse Jennifer is not a Defendantlis case. Daniels also showadorrectional officer his bloody
stool around this same timel). He was brought to the medical unit later that day, where he
cared for again by Nurse Jennifat. @t 4). The next day, Octob27, Daniels contends he passeg
out or “had a black out'id. at 5). “Nurse Lynn,” another non-party, arrived within forty minutes
the incident id.). “After another hour or so,” Danglas moved to the medical unit and Nurg
Floure gave him medication thiaglped with his symptomsd(). A few days later, on October 31
Daniels had another flare ui(at 6). A non-party nurse respondédl)( That same day, Daniels
was also seen by Dr. Uchid.(at 7). Shortly thereafter, hisire was transferred to Dr. Doad.{ see
alsoDoc. 55-1 at 1 12). On November 2, Danims Nurse Riddle ithheld medication (Doc.
62-4 at 8). Around mid-November, Dr. Doakamined Daniels bloodwork and ordered
colonoscopyifl. at 9;see alsdoc. 55-1 at 1 13-14). In mid-December, the colonoscopy came |
normal for ulcerative colitis (Doc. 55-1 %tl4). Daniels left CCC not long after.

This Court will assume that Daniels’ seveteod loss causing him to pass out on October
is sufficiently serious to satisfy the obje@iprong of the deliberate-indifference teSeeBlackmore
390 F.3d at 897. But even so, his claims fail uridersubjective component of the test. Danig
experienced his most serious symptoms on Oct@®and 27. But there i® indication that Nurse
Riddle, Dr. Uche, obr. Dood were involve with his treatment on thoskys or were aware of his
declining condition. Nurse Flouveas involved with Daniels treatmieon October 2ut the record
reflects her involvement was litad to providing him with e#ctive medication. And although

Daniels alleges Nurse Riddle denied him medicatin November 2, he provides little informatio

10

was

of

e

a

pack

Is




about the circumstances leading to the denial,ranohformation about the mgth or effect of the
delay in receiving the medication.

Nor does Daniels provide any basis for findidg Uche or Dr. Dood were deliberately
indifferent to his serious medicakeds during this time period..Jyche was only briefly involved
with Daniels’ treatment before his care was transid to Dr. Dood. Within a few weeks, Dr. Doo
ordered medication, bloodwork, and a colonoscopy (Doc. 62-4sat%lsdoc. 55-1 at | 13-14).
Where “a prisoner has received some medical attertnd the dispute is over the adequacy of t
treatment, federal courts are generally reluctant to second guess medical judgments
constitutionalize claims whickound in state tort law.'Westlake v. Luca$37 F.2d 857, 860 n.5
(6th Cir. 1976). Daniels offers nothing more thas disagreement with Dr. Dood’s chosen cour
of treatment. Because Daniels has failed to showood’s choice of treatment was inadequate
caused him harm, this Court will na@cnd guess Dr. Dood’s medical judgment.

Failureto Prosecute and Motion to Strike

That leaves the Motion to Dismiss for failurggmsecute (Doc. 52nd the Motion to Strike
(Doc. 65). Based on the above, thosotions are denied as moot.

CONCLUSION

The Motion to Dismiss due to failure to prosedidec. 52 at 2, 4) is denied, the Motions fq
Summary Judgment (Dods2-53) are granted, and thotion to Strike (Doc. 65is denied as moot.
This case is dismissed.

IT IS SO ORDERED.

g Jack Zouhary

ACK ZOUHARY
U S. DISTRICT JUDGE

Januargl,2019
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