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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Melvin Marek, Jr., et al., Case No. 3:16CV3005
Plaintiffs
V. ORDER

Toledo Tool & Die Co., Inc.,

Defendant

This is a suit for unpaid wages under the Fair Labor Standards Act (FLSA), 29 U.S.C.
§ 201,et seq.

Plaintiffs Melvin Marek, Jocelyn DelLuca, and Michelle Poppe are formerayeesd of
Toledo Tool Die Company, Inc. (TTD). Their second amended complaggeeslithat TTD
maintains an illegal tim&eeping policy that rounds down its employees’ recorded hours so as to
reduce their compensable time and avoid paying overtime. (Doc. 28 at 133). Blamotiifht
this auit on behalf of themselves and all othienitarly situated employees.

In a prior order, | denied Marek’s initial motion for conditional certifmatMarek v.
Toledo Tool & Die Co., In¢2017 WL 5891765 (N.D. Ohio 2017). The basis for that decision
was, essentially, Marek’s failure to establisheéxéent to which his experience with unpaid
overtime wages was representative of the proposed class members’ expletien¢é-7.

My denial was without prejudice, however, to the filing of an amended certfica

motion.

Dockets.Justia.com


https://dockets.justia.com/docket/ohio/ohndce/3:2016cv03005/230649/
https://docs.justia.com/cases/federal/district-courts/ohio/ohndce/3:2016cv03005/230649/41/
https://dockets.justia.com/

Pending is the plaintiffsamended motion for conditional certification. (Doc. 32).
Because that submission cures the deficiencies identifigiiak supra | grant the amended
motion.

Background

TTD is a Toledebased company “in the business of stampings, die, and welded
assemblies.” (Doc. 28 at 119). Plaintiffs worked as hourly,ex@ampt employees at TTD at
various times between 2012 and June, 2018.

Marek was a maintenance workesm early 2012 through November, 20pérformng
“general maintenance and repair of facility equipment[,] machinery, aatigion
equipment[.]” (Doc. 28 at 6; Doc. 32 at 13). DeLuca was a production worker who from April,
2017 through April, 2018 “assembled thousands of parts . . . on a daily basis[.]” (Doc. 28 at T 11;
Doc. 32 at 15). Poppe was also a production wgkeiorning the same work as Deluca, but
from May, 2017 through June, 2018. (Doc. 28 at 15; Doc. 32 at17).

TTD’s employee handbook contains the company’s “Recording Time Worked” policy.
(Doc. 32-1 at 11).

Under this policy, all of TTD’s hourly, noexempt employees “must ‘punch’ in at the

beginning of their shift and ‘punch’ out at the end of their shift,” as well as “punch’ out
whenever they leave the Company’s property . . . and ‘punch’ back in upon returning].]”
(Doc. 28 at 1128-29; Doc. 32-1 at 11). The policy applied to the named plaintiffs and all
members of the proposed FLSA collective class, including employees workintgas/ia,

production workers, toanddie makers, machinists, and quality technicians. (Doc. 28 at 11 29—

30; Doc. 32-1 at 4).



TTD “has one main worksite consisting of a few buildingkl” &t 3). Using a
personalized code, the named and potential plaintiffs “punch in” at the entrance ofrthe ma
building. At the end of their shifts, the employees “punch out” at the same location 2@aic
131; Doc. 32 at 11). The equipment that TTD uses to document its employees’ timpabes ca
of recording, and in fact recorded, the psedime at which et employee punched in and out.
(Doc. 32 at 12).

Plaintiffs allege, however, that TTD “maintains an unlawful rounding policgreby its
hourly employees’ compensable time worked is consistently rounded to TTD's¢béme¢duce
the actual compensable time that should be paid[.]” (Doc. 32 at 11).

The complaint alleges thaty some cases, TTD rounded the employees’ time entries “to
their assigned start and end times,” eveugh the employees had punched in and were working
before or after their assigned shift times. (Doc. 28 at {34; Doc. 32 at 12). TTDiated Hie
times at which the employees actually “punched in” or “punched out.” (Doc. 32 at 1Bjifi3lai
contend this practice was unlawful because it “consistently results in thefwimeduction of
TTD’s hourly employees’ compensable hours workeidl.)

The plaintiffs’ declarations confirm that each was subject to the roundioticerduring
his or hertenure at TD.

Marekclaims, for examplehatthe rounding practice caused TTD not to pay him 0.8
hours of overtime during the week of May 2, 2016. (Doc13®-6-7). DelLuca experienced a
similar shortfall during the week of June 19, 2017, when TTD failed to pay her for 1.3 hours of
“compensable timerior to and after her shifts.” (Doc. 32 at 16; Doc. 3at 6-8). Finally, due
to allegedly unlawful rounding, TTD did not pay Poppe for at least 1.3 hours of overtime worked

during the week of June 19, 2017. (Doc. 32t 6-8).



Beyond their own experiences, plaintiffs also interacted on a daily balsitheir fellow
hourly, non-exempt TTD coworkers asdwthem clocking in and clocking out g, Doc. 32-1
at 15, 10, 16).

In consultation with their attorneys, moreovle named plaintiffs also reviewed “the
payroll and timekeeping records of [the] Timeclock Associates” (Doc. 32 at a@me
plaintiffs use to refer to all of TTD’s hourly, non-exempt employees. (Doc. 28t Based on
this revew, plaintiffs determined that “every current or former TTD Timeclocko8gge was
similarly affected by the same FLSAolating Rounding Policy resulting in unpaid overtime.”
(Doc. 32 at 19). By way of example, plaintiffs highlight twenty-esamples of prospective
class members whose recorded time exceeded forty hours in a given work weeioout TD
paid no overtime.ld.).

Based on this evidence, plaintiffs ask that | conditionally certify a cfd§a]th current
and former hourly, non-exempt employees of [TTD] who, during any workweek withihrdes t
years preceding the Court’s ruling on the instant Motion, ‘clock in’ or ‘clock out’ tp aek
of their compensable hours at [TTD’s] worksite and work at least forty (40) hoany
workweek.” (Doc. 32 at 12).

Standard of Review

“The FLSA authorizes collective actions ‘by any one or more emplogeesfl on
behalf of himself or themselves and other employees similarly situakédriioe v. FTS USA,
LLC, 860 F.3d 389, 397 (6th Cir. 2017) (quoting 29 U.S.C. § 216(b)).

“There are two stages of collective action certification, the notice stagbend t
decertification stage.Osman v. Grube, Inc2017 WL 2908864, *5 (N.D. Ohio 2017)

(Helmick, J.).



“The first, or ‘notice’ stage, takes place at the beginning of discovery with a focus on
determining whether there are plausible grounds for plaintiffs’ claimss, plaintiffs are
permitted to solicit opin notices, under court supervision, to potential plaintiffs such as current
and former employees of defendar@reely v. HCR ManorCare, Inc/89 F. Supp. 2d 819, 823
(N.D. Ohio 2011) (Zouhary, J.). “Phase two, known as final certification, occurabftiee opt-
in forms have been received and discovery has concluBedez v. A+ Bldg. Maint. & Home
Repair, LLG 2018 WL 2002420, *2 (N.D. Ohio 2018) (Carr, J.).

Because the parties in this case have conducted limited discovery on conditional-
certification issues, “a slightly elevated standapplies.Hall v. U.S. Cargo & Courier Serv.,
LLC, 299 F. Supp. 3d 888, 895 (S.D. Ohio 2018). Under thisaled “modest plus” standard,
the plaintiff must make “an elevated factual showing, something beyond whagedaihthe
pleadings and otherwise advancing the ball down the field beyond the pleattings.”

Even under this standard, however, | do not consider the merits of the plaintiffss,clai
resolve factual disputes, or make credibility findin@smansupra 2017 WL 2908864 at *5-6.

Discussion

The question at the conditionartification stage is “whether the named plaintiff has
shown that the employees to be notified are, in fact, similarly situdétsaek suprg 2017 WL
5891765 at *2.

In Monroe suprg 860 F.3d at 397, the Sixth Circuit identified the “three aghaustive
factors” that inform thésubstantially simildrinquiry: “(1) the factual and employment settings
of the individual plaintiffs; (2) the different defenses to which the plaintiffg bgasubject to on
an individual basis; and (3) the degree of fairness and procedural impact gingettie action

as a collective action.” The court also reaffirmed the teachi@jRrien v. Ed Donnelly



Enterprises, InG.575 F.3d 567 (6th Cir. 2009), tHaimployees who suffer from a single, FLSA
violating policyor whose claims are unified by common theories of defendants’ statutory
violations, even if the proofs of these theories are inevitably individualized and tligtanc
similarly situated."Monroe supra 860 F.3d at 398 (emphasis in original).

Plaintiffs contend that they and the members of the proposed collective action are
similarly situated.

They argue that all proposed class members worked for TTD at its sioiddepace,
performing “substarmdlly the same job duties,” and that all were subject to “the same FLSA
violating policies and/or practices’namely, TTD’s timekeeping policy and its unlawful
rounding of employees’ time. (Doc. 32 at 30). Plaintiffs also maintain that tharsctare not
predicated on the unique circumstances of any one employee”; rather, theactalinsiversal”
in the sense that they all depend on the same unlawful paticat 31).

TTD opposes certification on two grounds.

First, TTD argues thd&fp] laintiffs have failed to submit evidence of personal knowledge
that all potential plaintiffs suffered from a single, FL-Sidlating policy.” (Doc. 38 at 4). In
TTD’s view, plaintiffs’ allegations actually establish that its timekeeping padi¢gwful under
29 C.F.R. § 785.48(a), which in certain cases permits employers to disregard “eddyctoda
punching.”

Second, TTD contends that Marek’s, DelLuca’s, and Poppe’s declarations are
“questionable” and “suspect.” (Doc. 38 at 6). This is so, accordim@iy because “there is no
way that the Plaintiffs could have personal knowledge of other employee’s datwes.” (d.).

Having considered the plaintiffs’ submissions under the “modest plus” standard, and

despitedefendant’s objections, | find that plaintiffs are entitled to conditional cextiidic.



A. Common Theories of anFLSA Violations Unify the Claims

At bottom, certification is appropriate here because the plaintiffs’ claimatafied by
common theories of defendants’ statutory violationgflfnroe suprg 860 F.3d at 398.

Here, all named and potential plaintiffs work at the same TTD facility. Tieeglha
subject to the same tirkeeping policy, and the named plaintiffs have all observed other non-
exenpt, hourly workers clocking in and clocking out. Each named plaintiff has also iddrdtfi
least one pay period in which, due to TTD’s alleged rounding policy, he or she did not receive
overtime wages to which he or she was entitled.

Furthermore, in light of the named plaintiffeview of the “payroll and timekeeping
records of [the] Timeclock Associates’all of which TTD created and controlledand their
specific identification of at least twentne other instances of an hourly employee subject to
allegedlyimproper rounding (Doc. 32 at 19) — there is good reason tottingylall have
experienced appareabnlawful rounding.

This is more than enough to satisfy TTD’s demand that “[p]laintiffs must prcohune
evidene that ‘the named and potential plaintiffs were victims of a common, illegal plan or
policy.” (Doc. 38 at 3) (quotingomer v. Wal-Mart Stores, Inet54 F.3d 544, 547 (6th Cir.
2006)). The firsMonroefactor—the plaintiffs’ factual and employment set — therefore
weighs in favor of finding that the named and potential plaintiffs are simgatgted.

Notably, TTD makes no argument that the second or lhndroefactors undermine the
named plaintiffs’ claim to be similarly situated with the pedjve class members.

For these reasons, plaintiffs have established at this early junctureethand the

unnamed plaintiffs are similarly situated.



B. Plaintiffs’ Allegations Do Not Establish
That TTD’s Rounding Policy Is Lawful

As TTD observes, federal regulations permit employers in certain caseseigadd an

employee’s punching in or out before the start of, or after the end of, her shiér PO C.F.R.

8§ 785.48(a), émployees who voluntarily come in before their raggtarting time or remain

after their closing time, do not have to be paid for such pepimsded, of course, that they do
not engage in any worK heir early or late clocking may be disregarded.” (Emphasis supplied).

TTD reads plaintiffs’ motion asomplaining about a rounding policy that complies with
this provision. According to TTD, plaintiffs’ submissions establish that the rounding p®lic
lawful because the “Plaintiffs concede” that the timekeeping records anoltiging policy
ensure thatthey are paid for their shift, a practice entirely lawful under 29 C.F.R. § 785.48(a).”
(Doc. 38 at 6).

But that is more wishful thinking than a plausible understanding qfléiatiffs’
complaint and certification motion.

Nowhere do plaintiffs “concede¢hat TTD complies with the FLSA by paying them for
their shifts. Rather, plaintiffs have allegednrd offered considerable evidence suggestithat
TTD rounds down their hours worked and thus fails to pay them for time worked before and
after their assigneshift times. The upshot of this process is the denial of overtime pay to which
the FLSA entitles the plaintiffs. Conseanily, such a rounding process would plainlyllegal
under 8§ 785.48 because “it will result, over a period of time, in failure to contpd¢hsa
employees properly for all the time they have actually worked.”

Finally, inMarek supra 2017 WL 5891765 at *5, | held that the payroll records of
Marek’s coworkers did not establish that he and the potential class memberamiéadys

situated This was because the records themselves showed that TTD “did, in fact, pay several



employees at their regularly hourly rate[ld’ That is a far cry from the situation here, where the
plaintiffs’ evidence corroborates rather than refutes their dltggthat a single, FLSAdolating

policy affects them and the proposed class members.

Conclusion
It is, therefore,
ORDERED THAT:
1. Plaintiffs’ amended motion for conditional class certification (Doc. 32) be, and

the same hereby is, granted.

2. The collectiveFLSA class includes all current and former hourly, egampt
employees of Toledo Tool and Die Company, Inc., who, during any workweek
within the three years preceding the date of this order, “clock in” or “clo¢k@ut
keep track of their compensable hours at Toledo Tool and Dalssite and
work at least fortyhours in any workweek.

3. The parties shall meet and confer regarding the content and form of the ndtice tha
this Court will issue to the proposed class members and shall, within tomaty-
days of the date of this order, submit a joint proposed notice with a specific opt-in
period of 90 days. The meatdconfer time period shall be, and the same hereby
is, deemed tolled for purposes of the statute of limitations.

4, The parties should also meet and confer regarding the content of a Reminder
Email, which plaintiffs’ counsel may send to the prospective class members

halfway through the opt-in period.



5. Within fourteen days of the date of this order, TTD shall produce to plaintiffs’
counsel a list, in electronic and importable format, of all individuals who fall
within the conditionally certified class described above that contains:

a. The current or former employee’s full name;

b. His or her last known home address and, to the extent available to TTD,
his or her telephone number and email address; and

C. The current or former employee’s dates of employment and position(s).

So ordered.

/s/ James G. Carr
Sr. U.S. District Judge
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