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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERNDIVISION

KENNETH ALLEN BOLES, SR,, CaseNo. 3:17CV 784
Plaintiff,
V. Magistrate Judge James R. Kngbp

CITY OF TOLEDO,

Defendant MEMORANDUM OPINION AND ORDER

INTRODUCTION
On April 12, 2015pro sePlaintiff Kenneth Allen BolesSr. (“Plaintiff”) filed a Complaint
against the City of Toled&treets, Bridges & Harbor (“Defendant”). (Doc. 1). In the Complaint,
Plaintiff alleged violations of Title VII of the Civil Rights Act of 1964, as calfin 42 U.S.C. §
2000eet seq(“Title VII") . Id. The Court has jurisdiction pursuant to 28 U.S.@381.Currently
pending before the Court is a Motion for Summary Judgment filed by Defer{@aat. 14).
Plaintiff has not filed a response. For the reasons discussed below, thegmadteGRANTS
Defendant’s Motion for Summary Judgment.
BACKGROUND
Viewing the facts in the light most favorable to Plaintiff, the background of &élsis is as
follows:
Plaintiff, an AfricanAmerican manwas employed by Defendant as a heavy equipment
operator from September 29, 2005 until his termination on November 12, 2015. (Doc. 1-2, at 11).
While employed by DefendanPlaintiff was a member adhe American Federation of State,

County, and Municipal EmployedSsAFSCME’) Local 7 (hereinafter “the Union’})and thus
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subject to the Collective Bargaining Agreement (“CBB&tween the Union and Defendant. (Doc
1-2, at 12).

In his Complaint, Plaintiff alleges Defendant engaged in discriminatory cotmiuatd
him during the course of his employmei, violation of Title VII, specifically: unlawful
termination; failure to promote; unequal terms and conditions of employment;tretaland
“intimidation of workforce”. (Doc. 1at 4).

In December 2013, Plaintiff wrote*do Whom It May Concern” letter detailingeven
allegedinstances of unfair treatment and discriminatory conduct he experiandedbserved
while acting asinion shopsteward(Doc. 1-2, at 2Q)He asserted:

1. He was counseled for wearing tennis shoes instead oftsezEboots, while
three Caucasian emorkers were not disciplined for the same conduct.

2. He worked as an “ERT6ne weekbut was not notifiedhat position required
him to work a halfhour early. Plaintiff's pay was docked as a result, and he
successfullyiiled a grievanceo receive albf his pay.

3. Hewas not allowed to take the foreman’s test

4. An African-American ceworker was denied an upgraded position because
management lost his paperwork.

5. A newly-hired AfricanAmerican female cavorker called and informed her
Caucasiarsupervisor she wdsaving car trouble. She was written up for being
tardy to work that daywhile a newlyhired Caucasiarmale ceworker called
the same supervisor reporting the same problem, and the supervisor sent a city
vehicle to pick him up so he would not be late.

6. An AfricanrAmerican ceworker was a “fikin” as a “dog wagon” driver. The
regular driver was in CDL classes, but was subsequently injur€dusasian
supervisor placed a newhired, Caucasian cavorker in the “dog wagon”
driver position, and moved the African American co-worker out of the job.

7. An AfricanrAmerican ceworker had an accident in a city vehicle and was drug
tested, disciplined, angquiredto pay for the vehicle damagesBy contrast,
a Caucasian cavorker drove a demolition machine into a civilian vehicle, and
received no punishment.



Id. at 21-22.

On March 18, 2014, Plaintiff filed an official grievaneéh the unionallegingworkplace
violence, and a violation of the naliscrimination pledge. (Doc.-2, at D). Plaintiff asserted he
was cursed at by a Caucasiamoarker andhendisciplined when he reported the incidddt.

On March 21, 2014, Plaintiff filed an official grievance with the uradieginghe was
denied an alternate “ERT” position when it was tum. (Doc. 12, at 30). Plaintiff alleged
discriminatory motive in the decisioh.

Plaintiff resignechis positionasunionshop steward on March 24, 2014. (Do@, %t 19).

In September 2014, Plaintiff wrote a letter to the Mayor, human resopecsonnel, Equal
Employment Opportunity Commission, Civil Rights Commission, and the Presidéet dhion
(Doc. 12, at 24). In the letter, Plaintiff detailed frustrations about@axker’s poomperformance
andnoted these frustrations wepeeviouslybrought to his foremand. Plaintiff reported he had
requested a meeting with the Superintendérihe Division of Streets, Bridges, and Harbor
address the eworker’s conduct, but the Superintendent refused to meet withldin@n one
particular occasion, the amorker becaméate on a jotsite and causka several hour long work
stoppageld. Plaintiff reported the incident to his foremdd. Three days later, Plaintiff was
approached by the alternate foreman with a “workplace violence” complaint laggetst him
by the ceworker. Id. Plaintiff expressed frustration to his supervisor that the incident was not
handled properly through ampriate Union procedures.d. In closing, Plaintiff requested
intervention by the above-listed personnel to correcpéneeivednjustices.ld.

In January and February 201Bgefendant chargedlaintiff with multiple unexcused
absences, insubordinaticand conduct unbecoming of a City employee. (Do€314t 3, 5, 12).

At a March 18, 2018isciplinary hearingaHearing Officer found Plaintiff guilty of three charges



that warranted advanced discipline to “Step 3” in accordance withUthen Progressie
Disciplinary Proceduresd. at 9.According to the CBA, a violation committed by an employee at
“Step 3” subjects the employee to termination. (Doc. 14-4, at 5).

On April 6, 2015, Plaintiff filed an official grievance and a request to appsaptinay
action. (Doc. 12, at14). Plaintiff assertedhe discipline waslisproportionate tothe chargedd.
The grievance was denied, and Plaintiff was told to file this grievance at ttopagie levelld.

In June 2015, whil®laintiff remained atStep3”, Defendant charged Plaintiffith failure
to follow direction, failure to follow procedure, violation of work rules, theft of titne, and
failure to perform job duties. (Doc. 43} at 5). At a disciplinary hearing on August 10, 2015, the
Hearing Offcer found Plaintiff guilty of the charges&d. However rather than recommend
termination, the Hearing Officgnlaced him in a “repeat Step 3'meaning Plaintiff was allowed
to continue employment with Defendatut.

On September 17, 2015, Plaintiff filed a “class action” grievance which allegeat sen
operators were denied their rigptrovided by shop rules) to exercise seniority and “bump” junior
counterparts for job assignments. (Doc. 1-2, at 7).

On September 28,025, whilePlaintiff was still at “Step 3"Defendant charged Plaintiff
with insubordination(Doc. 143, at 3). On October 29, 2015, a Hearing Officer found Plaintiff
guilty of the charge and recommended termination. (Doc. 14-7, at 6).

On November 18, 2015, in accordance with the CBA, Plaintiff (represented by the Union)
had a hearing before the Mayor’s officeehere his termination was upheld. (Doc-7,4at 1).
Plaintiff alsoappealed his termination to the Civil Service Commissidnich held a hearingn

December 3, 2015. (Doc. 84 at 1). Plaintiff notified the Commission in writing that he would



not attend because he did not have enough time to prepare a defense. {®oat 11 The
Commission upheld Plaintiff's termination. (Doc. 14-8, at 2).

On January 15, 2016, Plaintiff filed a complaint with the Ohio Civil Rights Commission
(“OCRC) alleging unlawful discharge and discipline. (Doe2,1at 11). The OCRC found no
probable cause, and dismissed the matter. (Doet014t 2)It reached the same conclusion upon
reconsideration. (Doc. 14-11, at 1).

STANDARD OF REVIEW

Pursuant to Federal Civil Rule 56(c), summary judgment is appropriate wheresthere
genuine issue as to any material fact” and “the moving party is entitled togntigsa matter of
law.” When considering a motion for summary judgment, the Court dnaw all inferences from
the record in the light most favorable to the nonmoving piféysushita Eledndus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986). The Court is not permitted to weigh the evidence or
determine the truth of any matterdispute; rather, the Court determines only whether the case
contains sufficient evidence from which a jury could reasonably find for the nongnpaity.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 2489 (1986). The moving party bears the burden
of proof. Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). This burden “may be discharged by
‘showing’—that is, pointing out to the district courthat there is an absence of evidence to
support the nonmoving patgy/case.’ld. Further, the nonmoving party has an affirmative duty to
direct the couit attention to those specific portions of the record upon which it seeks to rely to
create a genuine issue of material f&geFed R. Civ. P. 56(c)(3) (noting that the court “need
consider only the cited matesd). The fact that thenotion for summary judgment is unopposed

does not relieve the Court of the task of determimihgther a material factual dispute exi&tsS.



v. Crooksville Coal Co., Inc560 F.Supp. 141, 142 (S.D. Ohio 1982) (citiSgnith v.Hudson
600 F. 2d 60 (6th Cir. 1979)).
DISCUSSION

Plaintiff claims Defendargngaged in racial discrimination in violationTfle VII. (Doc.
1, at 3).Specifically, PlaintiffallegesDefendant violated Title Viby terminating his employment,
failing to promote him, retaliating against him, providing unequal terms and conditiong tigi
employment, andintimidating the workforce Id. at 4. In its Motion for Summary Judgment,
Defendant argues Plaintlifas pesented no genuine issue of material fact and thefle&fendant
is entitled to summary judgment. (Doc. 14). Specifically, Defendant cdsiieat Plaintiff failed
to presenevidence to suppoaprima faciecase of racial discriminatiofd. at13.! Plaintiff failed
to file any opposition to Defendant’s Motion. For the following reasons, the undersigdedrfi
favor of Defendant, anGRANTS theMotion. (Doc. 14).

Title VIl - Racial Discrimination

Title VII makes it unlawful for an employer “to discriminate against any individug w
respect to his compensation, terms, conditions, or privileges of employment, betaush
individual's race, color, religion, sex, or national origin”. 42 U.S.C. § 2@ Further, an
employer may not “limit, seggate, or classify his employees . . . in any way which would deprive
or tend to deprive any individual of employment opportunities or otherwise adveaftadt his

status as an employee” because of the employee’sidace.

1. Defendant also contendaintiffs Complaint fails to state a claim upon which relief can be
granted. (Doc. 14, at 6) (citing Fed. R. Civ. P. 12(b)(6)). However, Defendant alsolentic
because it has attached affidavits, “a summary judgment motion remains moreeatt@mad
Motion to Dismiss.”ld. at 8.Because Defendant’s arguments are focused on summary judgment,
and because the undersigned has considered the attached afsgaties]. R. Civ. P. 12(d), the
undersigned treats the motion as one for summary judgment.

6



To establish ditle VII discrimination claim, a plaintiff may employ one of two methods:
the direct case, or the circumstantial indirect cRsessell v. Univ. of Toled®37 F.3d 596, 604
(6th Cir. 2008):'Direct evidence is ‘that evidence which, if led, requires the conclusion that
unlawful discrimination was at least the motivating factor in the employer’s acti@evidson
v. Franciscan Health Sys. of the Ohio Valley,.182 F. Supp.2d 768, 771 (S.D. Ohio 2000)
(quotingJacklyn v. Scheringlough Healthcare Prod. Sales Coyd.76 F.3d 921, 926 (6th Cir.
1999).

Without directevidence of discrimination, Plaintiff must establisprana faciecase of
disparate treatmeltiecause of his rac@lexander v. Local 496, Laborers’ Int’l Unipd77 F.3d
394,402 (6th Cir. 1999) (citinglcDonnell Douglas Corp. v. Greedl1 U.S. 792, 803 (1973)).
Under theMcDonnell Douglagramework, theplaintiff bears the initial burden of makingpama
facie showing of racial discrinmation.Lott v. Merrill, 483, F. App’x 214, 217 (6th Cir. 2012). If
he does, the burden of production (but not persuasion) shifts to the employer to articulate a
legitimate, nordiscriminatory reason for its actiond. Theplaintiff may then rebut by shang
the proffered reason was pretextuddl. The four-element testwithin McDonnell Douglas
modified to fit the particular sort of disparate treatment allégekis caserequires a plaintiff to
show 1) he is a member of a protected clé&&he suffered an adversenploymentction 3) he
was qualified for the positiorand4) he was treated differently from similarly situated members
of an unprotected classvicDonnell Douglas Corp.411 U.S. at 808lere, Plaintiff is African
American, satigfing the first element of thielcDonnell Douglagest The undersigned therefore

turns to each dPlaintiff's claims



Failure to Promote

Plaintiff claims Defendanprevened him from taking theforeman’s exam, despite his
gualifications. (Doc. 2, at 21). The undersigned interprets this as a failure to promote claim.
Defendant argues Plaintiff did not present any evidence establishing higcgt@hs, nor any
promotion he was qualified for that he did not receive. (Doc. 14,)at 10

Plaintiff has not presented any direct evidence of discrimination. To shppima facie
case ofdisparate treatmeftased on a failure to promote, he must show he applied for and was
gualified for a promotion, was considered and denied the promotion, and other employees of
similar qualifications received promotions at the same tiigelyen v. City of Cleveland29 F.3d
559, 562-63 (6th Cir. 2000).

In his ComplaintPlaintiff alleges he was eligible for the foreman’s test, based on his listing
on theAlternate General Foreman Is{Doc. 12, at21, 30).He attachedvhat appears to be an
employment record indicating leas previouslyclassified as an “alt. general forematd at 9.
However, Plaintiffhas not presenteany evidence indicating he appli¢al take the testthat
Defendantefused his request to take the test that being classified as aalt. general foremdn
gualifiedhim to takehetest.Further, he has presented no evidence that other employees of similar
gualifications were treatatdore favorablySee Nguyer229 F.3d at 5683. To survive summary
judgment Plaintiff must presensome evidenceo support his claimsStreet v. J.C. Bradford &

Co, 886 F.2d 1472, 1446th Cir. 1989) (holding summary judgment is proper when, “after being
afforded sufficient time for discovery, as required by Fed.R.Civ.P.56(f),hdmemoving party

does not producevidence to support an essential element of the tlgitimg Celotex 477 U.S.

2. Plaintiff also refergo this as the “Alt. GF listand “alt. General Foreman(Doc. 12, at9, 30).



at 325). Plaintiff did not respond to Defendant’s Motion for Summdgdgment and the
Complaint does not include “evidence on which the jury could reasonably find for thé&fplai
on the failure to promote claimnderson477 U.S.at 252.Therefore, Plaintiff has not presented
evidence of g@rima faciecase of discrimination for failure to promote.

Discipline and Terminatioh

Plaintiff claims his termination, ostensiligsulting fromrepeated infractions prompting
progressive disciplinewas actually the result of discriminatory and retaliatory conduct by
Defendant. (Doc. 1, at 5). Defendargues Plaintiff did not present the evidence necessary to
support gorima facieclaim of racial discriminatioms a result of discipline or terminaticany
disciplinary action taken was foegitimate,non-discriminatory purposes, and Plaintiff cannot
show pretext. (Doc. 14, at 41). Here, Plaintiff was subjected to discipline and, eventually,
terminated, both of which are adverse actions which satisfy the second prondgviaiCtbenell
Douglastest. See Wright v. Murray Guard, Inc455 F.3d 702, 707 (6th Cir. 2006) (finding an
employee’s discipline and termination satisfied the second prong bfdbennellDouglastest).
Plaintiff's qualifications, and how his similarly situated colleagues ofrgoraiected class were
treated, are both matters in the various claims Plaintiff raises.

To support gorima facieclaim of racial discriminatiorbased on employer diptine,
Plaintiff must present evidence showin@ter alia, that a comparable nenember of any

protected claswas treated betteMitchell v. Toledo Hosp964 F.2d 577, 5883 (6th Cir. 1992)

3. Plaintiff was not terminated based on one particular incident. Rather, Detfgmdgressively
disciplined Plaintiff, and eventually reachetermination as aconsequence of progressive
discipline. (Doc. 143, at 3, 5, 12). For that reason, the undersigned evaluates the two claims
together, as the termination is a result of the progressive discipline.

9



This is satisfied with evidence showing that, for the same or similarucgnide was treated
differently than a similarhsituated employee who is not a member of a protected tdass.

Defendantorrectly asserts, howevéhat Plaintiffdid not presergvidence hevas treated
differently compared taimilarly situated members of unprotected classes. For exaRigietiff
claims Defendant disciplined him for wearing tennis shoes instead of theecesigietoed boots,
a punishment not imposed up@aucasiarco-workers doing the same thin@oc. 12, at 20).
However, Plaintiffdoes not presemtcordsor other evidencéo confirm that he was actually
disciplined for this infraction, nor that others were. Rtaintiff claims he has photos to corroborate
his claim, but the photos wemetincluded in hiComplaint, and he did not respond to Defendant’s
Motion. Id. As previously discussed, Plaintiff's failure to preseome admissiblevidenceto
corroborate t8 claimsis fatal Streef 886 F.2d at 1478.

In addition Plaintiff alleges his termination was discriminatory. Provipgima faciecase
of racial discrimination by termination requires showing that he was termjrfeden a position
for which he was qualified, and subsequently replaced by someone outside of that protested cla
or treated differently than neprotected employeediNright, 455 F.3d at 707. Plaintiff was
terminated, and Defendant does not dispute his qualifications. He does not, however, present
evidence that he was replaced lyiadividual outside th@rotected class. Nor does he present
evidence that suggests employees were treated differemity tarminated for engaging in similar
behavior. Plaintiff reached “Step #i Defendant’s progressive discipline programce before
termination.(Doc. 143, at 3, 5, 9)The CBA permited terminationof an employee who was at
“Step 3” and subsequently committed an infraction within 36 months. (Doc.&t%M4,

Plaintiff was ultimately terminated for insubordination (Doc-1B}, andclaims his

termination was discriminatory because a na@adcasiaremployee came to work late but was

10



not disciplined, and oth&Caucasiaremployees were insubordinate and digtiplined. (Doc. -
2, at 11). These claims are not supported by evidence. Plaintiff does not pxedente of his
former colleagues’ tardiness or insubordination going unpunishedoésmot present evidence
that other employeewere typically granted adtonal disciplinary steps prior to termination.
Without any evidence to support his claimisdisparate treatmenPlaintiff cannotsurvive a
summaryudgment motion on his clai of discriminatory terminatian

Additionally, Defendant claims Plaintiff was terminated for failing to return ¢okvas
instructed by his supervisor. (Doc. 14, at 1PRlaintiff hadpresented prima faciecase of racial
discrimination based on his termination, Defendant then bears the burden of provisgifiimdi
was based on a legitimate, nondiscriminatory reaéandian v. ConMed Endoscopic Techs., Inc.
793 F.3d 634, 651 (6th Cir. 2015). Employeesdn legitimate cause to discipline or terminate
employees who refuse to follow an employer’'s directidds.at 652. Though charges of
insubordination can be a mere cover for otherwise discriminatory behdY&fendanpresented
evidence iterminated Plaintiff for refusing to return to work after multiple instruaifsom his
supervisor. (Doc. 18, at 4). This explanatioof his termination satigfs Defendant’s burden to
provide a legitimate, nediscriminatory reason for the disciplineott, 483 F. App’x at 217. Thus,
the burden shifts back to Plaintiff to show a pretextual reason for the disciplineiveddd. He
has not done s@s such, even iPlaintiff could establish primafaciecase, Defendant would still

be entitled to summary judgment.

4."Indeed, there may be some instances when the allegetlipordinate act may be a response
to a sort of unspoken, subliminal discrimination in the workplace. For example, anweho
takes a sting position may be considergdishy,’ whereas a man who does the samassertive
One manager may call a black nfaggressive and aCaucasian matpassionatefor the same
speech.”Yazdian 793 F.3d at 651.

11



Unequal Terms and Conditions

Plaintiff also alleges a claim based on unedgahs and conditions of employme(iDoc.
1, at 4).Claimsthat membersf a protected class are subject to unequal terms and conditions of
employment are interpreted der a disparate treatment framewo8ee Moore v. Univ. of
Memphis2013 U.S. Dist. LEXIS 176233 at *484, 50(W.D. Tenn.Xdismissing an unequal terms
and conditions claim after analyzing it as a disparate treatment claimpjove grima faciecase
of disparate treatment, Plaintiff must shbes was treated “less favorably than others because of
[his] race.”Lott, 483 F. App’x at 217.

Here,Plaintiff's claimsinclude oneexample ®unequal terms and conditions. (Doe2,1
at 2021). Plaintiff allegeshe was the lone employee not notified that working as an “ERT” meant
coming to work a hathour early, but presents no evidence to support that other employees knew
about the difference in time, or that the relevant supervisor informed otheryewsspfitling in
that role about the different shift time but not hich. BecausePlaintiff has not presented any
evidenceo satisfy this element of higrima faciecase he cannot survive summary judgment
this claim.

Retaliation

Plaintiff claims Defendant disciplined, terminated, and otherwise treated hairlyih
retaliationfor his repeated opposition Refendant’sallegedly discriminatory practiceoc. -
2, at 11).Plaintiff served as a unioshopsteward, and repeatedijed grievances concerning
perceived discriminatory practicelsl. at 47, 14, 19, 28B1. Defendant claims Plaintiff lacks
evidence supporting @ima faciecaseof retaliation, and that any adverse action taken was for a

legitimate, nordiscriminatory eason. (Doc. 14t 1112).

12



To prove gorima faciecase of retaliation, Plaintiff must show he was engaged in activity
protected by Title VII, that the exercise of such activity was known by Defigritiat Defendant
took materially adverse action against Plaintiff, and that a causal cmmieetween the protected
activity and the adverse action existenes v. Johann264 F. App’x 463, 466 (6th Cir. 2007).
The last element requires eviderafebutfor causationLaster v. City of Kalamazo@46 F.3d
714, 731 (6th Cir. 2014) (“Title VIl retaliation ¢tas ‘must ke proved according taditional
principles of buffor causatiori,which ‘requires proof that the unlawful retaliation would not have
occurred in the absence of the alleged wrongful action or actiore adniployet”) (quoting
Univ. of Tex. Sw. Med. Ctr. v. Nassar0 U.S. 338, 360 (2013)).

Plaintiff has presentedo such evidencdde claims, after filing an official grievance in
response to workplace violence and discrimination, that he was disciplined for thatir{€ide.

1-2, at 29) However, he presents no evidendeaiddiscipline, let alone that higrievance was a
butfor cause of his discipline. Plaintiff cannot rely on “mere allegations” and “seistorth
specific facts showing there is a genuine issue for'talderson477 U.S. at 256. Plaintiff fails
to present specific facts supported by sufficient evideGetotex 477 U.S. at 323As such, he
cannot survive summary judgment on this claim.

Hostile Work Environment

Finally, Plaintiff asserta claim for‘intimidation of workforce”.(Doc. 1, at 4)In support,
he includeglescriptions of claims of disparate treatmeiAfrican-American colleaguegDoc.
1-2, at 2022). The undersigned interprets this as accusing Defendant of creating a bostile
abusive work environment.

To establish gorima faciehostile work environment claim, Plaintiff mustowthat he was

subject to unwelcome harassment, that the harassment was based on race henkategsment

13



unreasonably interfered with his work performari@eadley v.Arwood 705 F. App’x 411, 417
(6th Cir. 2017). A hostile work environment is created by a series of actions, each loimayic
not be actionable individuallZlay v. UP$501 F.3d 695, 708 (6th Cir. 2007).

Defendant assertdaims concerning other indoalsin protected classe$o not satisfy
the requirement th&laintiff himselfwas subject to unwelcome harassmBradley, 705 F. App’x
at 417. Additionally, he has presented no evidence to shoentheonment interfered with his
work performance. He also does not adequately support the assertions in his Conibiaint
admissibleevidence, even ithose claimsvere sufficient to build g@rima faciecase.As such,
Plaintiff has failed to show a genuine issue of material fact as to his hostile work envitonme
claim.

CONCLUSION

Plaintiff did notrespondto Defendant’s Motion for Summagudgment His Complaint
did not includeadmissiblesvidence to support the allegationsitzonedtherein Without evidence
to supportPlaintiff's claims,and upon review of the record, the undersigned finds there is no
genuine issue of material fact and Defendant is entitled to judgment as a mktver A such,

Defendant’s Motion for Summary Judgment (Doc. 14) is GRANTED.

s/James R. Knepp Il
United States Magistrate Judge
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