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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DIANE SUE MARTIN, CASE NO. 3:17-CV-799

)
)
Raintiff, )
)
V. )
) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff Diane Sue Martin (“Martin”) seekadicial review ofthe final decision of
Defendant Commissioner of Social Secu(if@ommissioner”) denying her application for
Disability Insurance Benefits D1B”) and Supplemental Security Income (“SSI”). Doc. 1. This
Court has jurisdiction pursuant to 42 U.S.GL0&(g). This case is before the undersigned
Magistrate Judge pursuant to thesent of the parties. Doc. 16.

For the reasons stated below, the decision of the CommissiokieFiIRMED .

I. Procedural History

Martin protectively filed application®r DIB and SSI on July 10, 2013, alleging a
disability onset date of July 7, 2009. Tr. 19, 2&he alleged disability based on the following:
neck surgery; concussive syndrome; narcoleglggp apnea; pain in both hands and possible
surgery in right hand; memory issues; ADHigadaches; left arm, shoulder and trapezius
damage with pain and numbness; lumbar surgeth®teft side; lumbar pain in her right side,
possible surgery; and right Iegin and numbness. Tr. 271.t&fdenials by the state agency
initially (Tr. 105, 106) and on reasideration (Tr. 119, 120), Martrequested an administrative

hearing. Tr. 159. A hearing was held befadministrative Law Judge (“ALJ") Patricia
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Witkowski Supergan on December 15, 2015. 36-82. In her March 22, 2016, decision (Tr.
19-30), the ALJ determined that there are jolas éxist in significant numbers in the national
economy that Martin can perforie. she is not disabled. T8. Martin requested review of
the ALJ’s decision by the Appeals Council (T4) and, on February 16, 2017, the Appeals
Council denied review, making the ALJ’s decistbe final decision of th Commissioner. Tr.
1-3.
II. Evidence

A. Personal and Vocational Evidence

Martin was born in 1964 and was 49 years oldhendate her applications were filed. Tr.
28. She last worked in July 2009 as an inspector/packer. Tr. 263, 74. At the time her
applications were filed, she had had two yedrsollege and was working towards completion.
Tr. 272.

B. Relevant Medical Evidencé

1. Dr. Mysiw

On November 17, 2010, Martin saw Jerry MysiD., for evaluation at the Head Injury
Clinic in the Department of Phigal Medicine and Rehabilitaticet The Ohio State University.
Tr. 549. She had suffered a head injury from a motorcycle crash in 2007. Tr. 549. She
complained of the following difficulties: freqneand significant memory and concentration
issues warranting cues, processing speed traawhit slow” up to a few times a day when she
did an activity that required setis mental effort, mental fatigtieat caused her to abandon tasks
after a short period of time and caused increased irritadidywhich required several days of

rest to recover, poor organization and sequenskills, attention impairments that severely

1 Martin only challenges the ALJ’s findings regarding her neuropsychological impairments1Dg. 2.
Accordingly, only the medical evidence relating to these impairments is summarized and discussed herein.



limited her activities of daily lilng, low frustration tolerancenger control difficulty, and low
stress tolerance. Tr. 549. Her vertigo had improved and at the time she only occasionally
stumbled. Tr. 549-550. She was “driving alreadya’ a full-time student and “live[d] alone or
independently.” Tr. 550. Upon exam, she wastand oriented to pson, place, and time and
had a normal mood, affect, behavior, speech, dnesr activity, and thought processes. Tr.
553. Dr. Mysiw diagnosed her with a traumatic briajury and prescribedarious medications.
Tr. 554.

Martin returned to Dr. Mysiw on FebnyalO, 2011. Tr. 543. Her chief complaint was
memory changes. Tr. 543. She was “drivingadly,” lived alone oindependently, and was a
full time student. Tr. 545. Upon exam herntad status was normal. Tr. 547. She was
independent in the following activities of dallying: bathing and hygiene, feeding, continence,
grooming, toileting and dressing. Tr. 548. The trestt note reads, “distant supervision and
assistance is provided by the i§mas the patient is not suffently IADL independent to live
alone.” Tr. 548. Her prescription for Aridepas increased to help with memory and
organizational skills. Tr. 548.

Martin continued to see Dr. Mysiw through August 2015. Tr. 927. During the
intervening time, Martin continued to complaifdifficulty with her memory, concentration,
and processing speed but also reported sorpevement with her medications. Tr. 397, 524,
532, 538. Dr. Mysiw had observed that hegmitive issues had improved (Tr. 397, 524, 532,
538, 890, 907, 927-928). On February 13, 2013, Marparted being more social, having plans
for a new business, and having a small paat local musical produatn. Tr. 397. She lived
alone and cared for her elderly father and whasl &ime student. Tr. 398. She was independent

with her activities of dailyiving and she drove; neverthelegs. Mysiw again noted that



“distant supervision and assistans provided by the family dlse patient is not sufficiently
IADL independent to live alone.” Tr. 401. Dr. Biy wrote, “It is important that you remain
active as you are but | do agreattkxploring disabilitys warranted.” Tr. 404. At another visit
Dr. Mysiw commented that Martin was dgi an “outstanding job of increasing your
socialization.” Tr. 530.

Dr. Mysiw’s treatment notes consistentlyleeted that Martin was “living alone or
independently” or “living adne caring for her elderly father.” Tr. 398, 525, 533, 539, 891, 907.
She drove and was independent in activitiedalfy living, including wéking, bathing, hygiene,
feeding, grooming, and dressing. Tr. 401, 538, 542, 894, 910, 932. She required assistance
with her instrumental activés of daily living (“IADL”).? Tr. 401, 528, 536, 542, 894, 910, 932.
She was consistently alert and oriented upon ex@airher speech and affect were normal. Tr.
400, 528, 535, 542, 893-894, 909, 932. Dr. Mysiw's treatroonsisted solely of medication
management. Tr. 529-530, 536-537, 542-543, 896, 910-912, 935.

2. Visits with Burpee, CNP

Martin also saw Susan Bowman Burpee, &éftst nurse practitioner, at the Department
of Physical Medicine and Rebiéitation. Tr. 407. On Septdmer 14, 2012, Martin reported that
her attention had improved. Tr. 408. She was meking costumes for a medieval festival and
woodworking. Tr. 408. Her cognitive impairmentere stable. Tr. 408-409. Upon exam she
was alert and oriented in all spheres. 42. On June 3, 2013, Martin reported the following
symptoms to Burpee: difficulty keeping track of time, problems staying on task, talking out loud,
stuttering, and not finishing pexgts. Tr. 390-391. Burpee noted that Martin was only taking 10

mg of Aricept at bedtime. TB91. Martin told Burpee thatalinad just celebrated her birthday,

2 Instrumental Activities of Daily Living (IADL) include shopping, cooking, and managing finances. See
http://www.apa.org/pi/about/publications/caregivers/pecaesettings/assessment/tools/daily-activities.aspx.



her daughter’s graduation, and tBae was “[v]ery busy with pty, graduation, prom” and that
she was enjoying socializing and planning. Td.38er father had moved in with her “last
year.” Tr. 391. Upon exam, she appeared happyappropriate and was anted in all spheres.
Tr. 393. Burpee adjusted her medication. Tr. 393-394.

On May 21, 2014, Martin saw Burpee agaiim. 714. She reportetiat, generally, she
has improved in some ways. Tr. 719. Shewal slow to motivate, had improved focus, was
still tired although her fatigue damproved, she was more efficteas she had learned how to
compensate by using lists, she loses track of time, cannot read a book or watch a movie, and gets
irritable when she has cognitive fatigue. Tr. 7L§pon exam, she was oriented in all spheres
and Burpee adjusted her medications. Tr. 721-@n October 29, 2014, Martin reported to
Burpee that she was getting more things donsgudhe day and had more energy. Tr. 902. Her
current mood medication was providing bettevod control and her eBay business was going
well. Tr. 902. She reported cagi for her elderly father. Tr. 902.

3. Testing by Dr. Ransom-Flint

On December 6, 2013, Martin underwent @stchological testing by Terry Ransom-
Flint, Ph.D., to ascertain her level of cognitivadtioning and to facilitateer return to school.
Tr. 944-955. Martin detailed the history of hieeatment with Dr. Mysiw beginning in 2010,
including her diagnoses of trnaatic brain injury, organic bmisyndrome, mood disorder, vision
changes, photosensitivity, phonophobia, and chronic post-traumatic headache with cognitive
impairment, behavior changes, mood instahibind anxiety secondaty her traumatic brain
injury. Tr. 945. She had some improvemthroughout 2012 and 2013 but still reported
problems with memory, cognitive fatigue, slebgturbances, behavioegulation problems,

anxiety, irritability, and chronic pain imer neck, back, and extremities. Tr. 945.



Martin was on time for her evaluation and wasperative, polite,ra friendly. Tr. 947.
Her thought processes were generally ldgmaherent, and goaliected, although her
responses at times were mildly tangential. 987. Her speech was clear but somewhat halting;
she reported problems with word retrieval.. 947. She exhibited a normal range of affect
appropriate to the situation and denied beinyegsed or anxious, stating that her mood had
been more stable since her brain injury (Maetaplained that she Hénad mood problems since
she was nine years old). Tr. 945, 947. She waperdient in most areas of activities of daily
living, including driving and lighhousehold work, and she reported waking up at 7:30 in the
morning to care for her two cats and four do@s.946-957. At the time of the evaluation, her
cognitive fatigue and decreaseadurance required her to work in brief intervals and take
frequent breaks to rest. Tr. 947. She felilpaserwhelmed, had poor concentration, and was
forgetful. Tr. 947.

Testing revealed that Martin was in theeege to high-averagenge regarding auditory
attention and basic visual atteon; however, she display@uicators of inattention and
decreased vigilance during the ponmtiof the testing that evaluatedstained visual attention. Tr.
948. Martin’s “reaction times became consaldy slower and less consistent as the
administration of the test progressed. She agmeared to have difficulty making necessary
adjustment to the change in tempo of stimydressentation which suggedtifficult[y] adjusting
to changing task demands.” Tr. 948. Her gdnmaemory index score was in the high average
range but she had mild-to-moderate impairmentests evaluating word recall. Tr. 949. Dr.
Ransom-Flint observed that Martin endorsemhgipoms consistent with post-traumatic stress
disorder, anxiety, and depremsi Tr. 952. Dr. Ransom-Fliopined that, with respect to

Martin’s treatment planning or return to schoetommendations, Martin would benefit from



working in an environment in which diatitions are minimized (e.g. study or exam
environments); would need frequent breaks #rftcequent breaks are unavailable, her work
may suffer and would benefit from being chegdky others; when possible, complex new
instructions should be provided in writirgjthough she should perform well on familiar,
complex tasks; due to her manual dexterityessshe would do best vking at a comfortable
pace and, when possible, should avoid tasksrduatire her to work under time pressure or
manipulate objects; would benefit from frequent breaks vpleeforming demanding tasks or
brief naps during the day tovitalize; and may require asssice in recognizing when such
breaks are needed. Tr. 953-954. Martin shgrddually transition back to school and various
strategies for academic success were suggested. Tr. 954.
4. Other providers

Treatment notes from Martin’s visits to other providers consistently showed normal
psychiatric examinations; she had a normabchand affect, was alert and oriented, and had
non-pressured, non-tangential speech. Tr. 438, 445, 454, 455, 744-745, 753, 824.

C. Medical Opinion Evidence

1. Treating Source Opinion

On May 28, 2014, Burpee completed a “medical statement concerning organic brain
syndrome” that was also signed by Dr. MysivMay 29. Tr. 915-918. Burpee indicated that
Martin had memory changes, changes in paisyrand disturbances mood and moderate
restrictions in activitie of daily living and moderate diffitty maintaining social functioning.
Tr. 915. Even a minimal increase in mental dedsaor a change in environment would cause
Martin to decompensate and she had a histoay [&fast one year of anability to function

outside a highly supportive livingrangement with the continued need for such an arrangement.



Tr. 916. Burpee checked boxes indicated that Mawréia moderately or markedly limited in 18
out of 20 work-related areas finctioning: she was moderately impaired in her ability to
understand and carry out shortnple and detailed instructiongsieract appropately and get
along with others; respond to changes in the vgetking; and to traveb unfamiliar places or

use public transportation. Tr. 916-918. She was etdykmpaired in her ability to work within

a schedule and sustainautine; to make simple work related decisions; to accept instructions
and criticism from supervisors; and to set realigbals and make plans independently of others.
Tr. 917-918. A large area provided for comments but neither Bagueler. Mysiw provided

any.

On April 29, 2015, Dr. Mysiw wrote a letter in wh he stated that Martin was “totally
disabled” from a combination of cognitive, nebiehavioral, and physical consequences of her
2007 injury and noted that she was scheduled for back surgery in May. Tr. 815.

On December 28, 2015, Dr. Mysiw wrote thMrtin was “totallydisabled” due to
cognitive impairments (some degree of improeat with medication)short term memory
impairments, an attention impairment, pain, Negar abilities (improved to an extent), and
vision issues that affected her balance. Tr. 937.

2. State Agency Reviewing Physicians

On August 22, 2013, state agency reviewing psychologist Frank Orosz, Ph.D., reviewed
Martin’s record. Tr. 98-99. DOrosz opined that Martin’s impanents did not meet Listings
12.02, 12.04, or 12.06, explaining that she had no thare moderate deficiencies in any
Paragraph “B” criteria of thistings (activities of daily liing, maintaining concentration,
persistence, or pace, and maintaining sociattioning) and no evidence establishing Paragraph

“C” criteria. Tr. 98-99.



On February 25, 2014, state agency reingwpsychologist Bruce Goldsmith, Ph.D.,
reviewed Martin’s record and agreed with Dro€x’'s conclusions with spect to the considered
listings. Tr.112-113,.

D. Testimonial Evidence

1.Martin’'s Testimony

Martin was represented by counsel and testified at the administrative hearing. Tr. 43-73.
The ALJ went through the exhibits and, althoughtiizs attorney stated that there were no
outstanding records of significance (just somdaied treatment records from Dr. Mysiw), the
ALJ questioned where the five to six hoond psychological evaluation from Dr. Terry
Ransom-Flint was in the record. Tr. 40-A2artin’s attorney conceddtiat it was not in the
record and the ALJ left the record open for &eot30 days for Martin tprovide it. Tr. 41-43.

Martin testified that she believed she wasablied because, since her accident, it almost
seemed like her brain had slowed down. Tr.When she would do things at work or at home
that she had done several times before she wordétfbow to do it. Tr. 43. She would have to
think about it before she couldhfsh. Tr. 43. She does not féikk she can go out in public and
she does not like crowds. Tr. 43. She gets tigzg easily and she can’t do anything. Tr. 43.
She can’t do anything on a regular scheduleh @18 making dinner or cleaning the house. Tr.
43.

Martin confirmed that she had gone backvtwk for a few years after her accident in
2007. Tr. 43. When she returnedwork after her aedent “they were already talking about
shutting down the plant” and she wanted to malke she hung in there until the end. Tr. 44.
She had problems completing things and inntleenings at work she would get so tired she

would go to the restroom to rest for a littié l,ecause she couldn’t stay awake. Tr. 44. Her



brain would be tired. Tr. 44. After her job eddshe had neck surgery, and when that healed
she went to different agenciestty to find a job. Tr. 44. She alseent back to school to try to
get trained in something else, from about 2@1R012. Tr. 44-45. She was taking classes in
medical billing and office management. Tr. &he was doing really well when she first started
and made the honor roll, but as she got ihteomath classes more heavily she would get
confused. Tr. 44-45. She actually blacked ouwdupte of times. Tr. 45. It seemed like the
more information that she gotinher head the worse it gatchtowards the end of her schooling
her grades were going down and she coulccaptplete the schooling, although she only had a
couple of classes left, because she was harimigiems reading. Tr. 45. She can’t pick up a
book and read it because her eyes wander aroumpégjee Tr. 45. She caead short things but
not books. Tr. 45.

Martin is divorced and has two adult chéddr Tr. 45-46. She lives in a house and her
older daughter just moved back in with her anelalso lives with her derly father. Tr. 46.
Prior to her father moving in with her, he lived alone and she would go over to his apartment to
check on him. Tr. 57-58. Now she takes carki®imedications for him and, each time she fills
his medications, she makes sure to read everelatt look at every piflo that everything is
right. Tr. 58. She occasionally cooks and makes things like fried baloney sandwiches and, once
in a blue moon, she’ll make a roast; she alssks@hicken and noodles easily. Tr. 46-47. For
the recent Thanksgiving holidayesgot a meal from the grocestore that included the turkey
and stuffing and other things@ her daughter heated everythupg Tr. 47. Martin wrote down
all the directions of what to do and when to dimither daughter so thatwould be easy for her

daughter and her daughter would not have to loakdatidual packages teee what to do. Tr.

10



47-48. Martin likes to have everything readyret same time. Tr. 48. She also helped her
daughter somewhat and put all thendils and dishes out. Tr. 47.

Martin goes grocery shopping about twice a rhpshe makes a list. Tr. 49. If she needs
something she also goes to a nearby smalbee b get what she needs and it's not so
exhausting. Tr. 49. She has a driver’s licensedaives with no restrictios. Tr. 49. Typically,
she does not go out very often and only goesda@tbcery store. Tr. 49. She drove to the
hearing and also takes her fatheehis doctor appointments about a mile away from her home.
Tr. 49, 58. When she drove to the hearing she G$¥sl and had to listen to it and concentrate
on what she was doing and she was fine. Tr. 4955 used to go out to museums, hike and
perform in musicals at the local theater butdbes not do those things now and “doesn’t drive
anywhere now.” Tr. 50. She did fly to Florittahelp her daughter leave when her daughter’s
husband became abusive. Tr. 50. She flemdoyherself, helped her daughter pack up her
things, shipped the things, and flew back homie.51. When her youregt daughter graduated
from high school in 2013 she had a party and Martin made some of the food and a cake. Tr. 51-
52. She used to decorate cakes. Tr. 52. c@ke took her two days to make and decorate
because she wanted it to be very special fodhaghter. Tr. 52. She also had to take her
daughter’s prom dress that she had ordered otdibe fitted three or four times. Tr. 52-53.
That was tiring but they got through it. Tr. 5der kids are important to her and she will do
anything for them, even if it exhausts her. Tr. 53.

The last time she went out socially was aldeuat years prior when she met some friends
from high school for dinner and drinks. Tr. S3therwise, she has one really close friend that
she has not talked to in a while. Tr. 54. She tgetse point where she is so tired or feels like

she has so much to do in her house that it i®efmsi her to stay theréen my little safe place”
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and she does not want to calhet people and listen to their problems. Tr. 54. She has 500
friends on Facebook. Tr. 54. She has so many Facebook friends because she plays games on
Facebook. Tr.55. Dr. Mysiw had recommended shatplay “racing games” to challenge her
mind and word games, but she finds them sdleainging that they wouléxhaust her so now she
plays video games for about an hour a day.53r. She also checksrmemail online and surfs
the web. Tr. 55-56. She like websites that sowhow to do things more efficiently, e.g., an
easier way to boil potatoes, and to look at sillstymies of animals. Tr. 56. She also does her
banking online. Tr. 56.

Martin testified, “I can’t stay on a scheduidg any reason.” Tr. 61. She makes a lot of
lists. Tr. 61. She has a calendar that she svdtevn all her dates on. Tr. 61. She has issues
with starting things and not finigig them. Tr. 62. She tries rgahard to finish things and it
may take her a little bit longer to finish. B2. She has had changes in her personality but she
is “doing pretty good.” Tr. 62. However, she candeal with listening to other people whining
about their problems. Tr. 62. She also has “kihd form of narcolepsyand she falls asleep
when she is not “actually doing something.”. 5. If somebody was talking to her she would
not doze off but if she is justtihg quietly she could. Tr. 65.

2. Medical Expert’s Testimony

Medical Expert Dr. Hugh Savage (“ME”) tdged at the hearingTr. 69-78. Martin’s
attorney did not object to his difecations. Tr. 67. Dr. Sayge detailed Martin’s medically
determinable impairments: sleep apnea, GERDHD, hypertension, ngraines, status post
cervical spine fusion surgery, status post lactormy L5-S1 on the left side and radiopathic
pain on her right side at Land in her right leg, treatmefar cognitive neuro behavioral

abnormalities since her 2007 accident, late efféachenanial energy without skull fracture, mood
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disorder, and anxiety. Tr. 67-67. The ALJ asttexIME if Martin met any listings and the ME
answered that he did not believe that she did. Tr. 69-70. Based on his review of the record, the
ME opined that Martin could perform the follavg activities of daily living: shopping, traveling
without a companion and ambulating, preparing a lEmpeal and caring for herself. Tr. 71-72.
Martin’'s attorney asked the ME whether hel lsansidered Listing 12.02 for organic mental
disorders and the ME responded that he had72lr.The ME stated that he was not a mental
health expert but he noted what Martirdttescribed in the cerd—not following through,
stuttering and being shaky, tatki loud, mood shifts, difficulty h detailed instructions—and
the testimony was not specific enough to resh&tto more than he had. Tr. 72. Martin’s
attorney asked the ME to explain his ansama referenced notes from Dr. Mysiw regarding
memory impairment, change of personatityd disturbance in mood. Tr. 72-73. The ME
explained that he looked at the Paragraph® and C criteria of Listig 12.02 and did not feel
that Martin met them or is unable to engagevark activity. Tr. 73. He agreed that she had
limitations, but observed that Martin’s mood disi@mces has been treated with medications and
he did not get the sense, from the record@nfMartin’s testimony, that her emotional ability
was markedly limited as indicated in trexord referenced by counsel. Tr. 72-73.
3.Vocational Expert’s Testimony

Vocational Expert (“VE”) Kathleen Delagéfied at the heang. Tr. 78-85. The ALJ
discussed with the VE Martin’s past work asiaspector/packer. Tr. 78-79. The ALJ asked the
VE to determine whether a hypothetical indivatlwith Martin’s agegducation and work
experience could perform any work if the midual had the following characteristics: can
perform light work, can occasionally climb rampwlsstairs but not ladders, ropes or scaffolds,

can occasionally balance, stoop, kneel, crouch and crawl, cast¢obecasional exposure to
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and/or work around hazards such as moving machior unprotected hghts, and can perform
simple, routine work requiring no more tharodlsimple instructions, simple work related
decision making or few workplaceages. Tr. 76. The VE answédrthat such an individual
could perform work as a mail clerk (1,200 Ofobs, 32,900 national jobs); order caller (1,500
Ohio jobs, 36,300 national jobs); and salesnalaat (8,000 Ohio jobs, 209,600 national jobs).
Tr. 76-77. The ALJ asked the VE if there wostdl be jobs for suckan individual if the
individual was further limited to sedentary skavith the same postural, environmental and
mental limitations. Tr. 77. The VE stated thatisan individual could perform work as a cutter
and paster (1,100 Ohio jobs, 22,900 national jobig)uit board assembler (1,100 Ohio jobs,
29,000 national jobs); and address clerk (1,100 (aiis, 66,700 national jobs). Tr. 77. The
ALJ asked if the number and types of jobs tdesd by the VE would change if the individual
would need an assistive device such as a caambalate to and from the work station and the
VE answered that there would be no effect omilnaber of jobs. Tr. 78. The ALJ asked if the
number and types of jobs identified by the W&uld change if the inglidual would need to
change position from sitting to standing on an hobasis for approximately five minutes and
the VE answered that there wouldrieeffect on the number of jobs. Tr. 78.

Next, the ALJ asked the VE what percentafjthe day must an individual be on task to
maintain competitive employment and the V&ted, “85% throughout the day.” Tr. 78. The
ALJ asked how many excused or unschedulsgdes are tolerated in a competitive work
environment and the VE stated that, typicdigtween 10 and 14 absences a year, approximately
one per month, with only one in the first @8y probationary perio@dye tolerated. Tr. 78.

Martin’s attorney asked the VE whether paor answers would cinge if the individual

needed to prop up her legs to waist level wsitleng. Tr. 79. The VE replied that doing so
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would preclude all the positions because it walddrease arm span. Tr. 79. If only one leg was
required to be raised, work at the sedgnpasitions would be possible if reasonably
accommodated. Tr. 79-80. Martin’s attorney askededing written instructions would affect
an individual's ability to workand the VE did not believe that it would. Tr. 80. Martin’s
attorney asked if needing occasional supervisi®gtdap on task, i.e., a supervisor had to check
on an individual throughout the day to ensued 8he was staying on task and, if necessary,
correct her, would affect an inddual’s ability to work. Tr. 80.The VE stated that, were the
individual to need such supervision eveay past the trainingeriod, it would not be
acceptable. Tr. 81.
lll. Standard for Disability

Under the Act, 42 U.S.C. § 423(a), eligibility for benefit payments depends on the
existence of a disability. “Disability” is define the “inability to engage in any substantial
gainful activity byreason of any medically determinabpleysical or mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not lesthan 12 months.” 42 U.S.C.423(d)(1)(A). Furthermore:

[A]n individual shall be determined to lmder a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable to

do his previous work but cannot, catexing his age, education, and work

experience, engage in anyet kind of substantial gainful work which exists in the

national economy . . ..
42 U.S.C. § 423(d)(2).

In making a determination as to disability under this definition, an ALJ is required to
follow a five-step sequential analysis set ouagency regulations. The five steps can be

summarized as follows:

1. If claimant is doing substantial gé&ih activity, he is not disabled.
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2. If claimant is not doing substantigdinful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedioexpected to last for a continuous
period of at least twelwmonths, and his impairmemteets or equals a listed
impairment, claimant is presumddsabled without further inquiry.

4. If the impairment does not meet @ual a listed impairment, the ALJ must
assess the claimant’s residual functioregbacity and use it to determine if
claimant’s impairment prevents himofn doing past relevant work. If
claimant’s impairment does not prevdnm from doing his past relevant
work, he is not disabled.

5. If claimant is unable to perform pastievant work, he is not disabled if,
based on his vocational factors andgideal functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.

20 C.F.R. 88 404.1520, 416.926¢e als®Bowen v. Yucker#i82 U.S. 137, 140-42 (1987).
Under this sequential analysis, the claimantthagurden of proof at Steps One through Four.
Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 1997). The burden shifts to the
Commissioner at Step Five to establish whethe claimant has the vocational factors to
perform work available in the national econonhg.
IV. The ALJ’'s Decision
In her March 22, 2016, decision, the ALJ made the following findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
December 31, 2014. Tr. 21.

2. The claimant has not engaged in substagainful activity since July 7, 2009, the
alleged onset date. Tr. 21.

3 The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehees ditations

to the DIB and SSI regulations regarding disability determinations will be made to the DIB regulations found at 20
C.F.R. § 404.150%&t seq The analogous SSI regulations are found at 20 C.F.R. § 4168.964, corresponding to

the last two digits of the DIB cite (i.e., 20 (R 8§ 404.1520 corresponds20 C.F.R. § 416.920).
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3. The claimant has the following severeparments: obesity, status post two fusion
surgeries, obstructive sleepreea, status post traumati@alor injury, attention-deficit
hyperactivity disorder (ADHD)anxiety, and depression. Tr. 21.

4. The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity of onetbé listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1. Tr. 22.

5. The claimant has the residual functional capaocitgerform light workas defined in 20
CFR 404.1567(b) and 416.967(b) except sheocaasionally climb ramps and stairs but
can never climb ladders, ropes or scaffol8&e can occasionally balance, stoop, kneel,
crouch and crawl. She can tolerate occasional exposure to and/or work around hazards
such as moving machinery and unprotectadtis. She can perform simple, routine
tasks requiring no more than short, simpkractions and simphork-related decision
making with few workplace changes. Tr. 24-25.

6. The claimant is unable to perforany past relevant work. Tr. 28.

7. The claimant was born on June 1, 1964 and was 45 years old, which is defined as a
younger individual age 18-49, on the allegezhbility onset date. The claimant
subsequently changed age category toetyogpproaching advanced age. Tr. 28.

8. The claimant has at least a high school etioicand is able to communicate in English.
Tr. 28.

9. Transferability of job skills is not an issun this case because the claimant’s past
relevant work is unskilled. Tr. 28.

10. Considering the claimant’s age, educatwork experience, and residual functional
capacity, there are jobs that exist in sigr@fit numbers in the national economy that the
claimant can perform. Tr. 28.

11.The claimant has not been under a disabilitydefged in the Social Security Act, from
July 1, 2009, through the datéthis decision. Tr. 30.

V. Plaintiff's Arguments
Martin challenges the ALJ’s decision on three grounds: finding that Martin did not meet
Listing 12.02; failing to consider all the evidenfrom Martin’s treating physician, Dr. Mysiw;
and improperly giving controlling vght to the opinion of the methl expert, Dr. Savage. Doc.
17, pp. 1, 12-19.

VI. Legal Standard
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A reviewing court must affirm the Commissier’s conclusions absent a determination
that the Commissioner has failedayoply the correct legal standamshas made findings of fact
unsupported by substantial evidence in the record. 42 U.S.C. § A05(@hHt v. Massanari321
F.3d 611, 614 (6th Cir. 2003). “Suhstial evidence is more thanscintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioB&saw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 1992) (quotinBrainard v. Sec’y of Health & Human Ser&39 F.2d 679, 681
(6th Cir. 1989) (per curiam) (citations omitted)). A court “may not try the daseve nor
resolve conflicts in evidence, noralée questions of credibility. Garner v. Heckler745 F.2d
383, 387 (6th Cir. 1984).

VII. Analysis

A. The ALJ properly evaluated the evidence from Dr. Mysiw

Martin argues that the ALJ failed to propeelyaluate the evidence and opinions from Dr.
Mysiw, her treating physician. Doc. 17, p. 16. States that he is a renowned physician, she
had regular treatment with him from 201@@15, and that his records are “replete with
descriptions of [Martin’s] cognitive deficienciesnd her inability to live on her own.” Doc. 17,
p. 17.

The ALJ considered evidence from Martiwisits with Dr. Mysiw (Tr. 26) and his
opinions and explained,

| give the December 28, 2015 medical sowtegement of W. Jerry Mysiw, M.D., no

weight because it is not a function-by-ftina analysis (SSR 96-8p; Exhibit 22F).

Additionally, his opinion is corlasory with little explanatin. Lastly, his opinion is not

supported by his own objective clinicallaboratory findings or other evidence,

including treatment notes indinag that the claimant’'s synigpms have resolved (Exhibit
25F). Lastly, the claimant also owns her own business, which suggest her cognitive,

attention, and memory impairments are a®timited as suggested by Dr. Mysiw
(Exhibits 5F/2; 17F/14; 21F/8).
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Tr. 27. The latter treatment notes cited byAlhd show that Martin started a new business
selling the contents of abandoned storagedkn December 2013 (Tr. 584), her eBay business
was going well in October 2014 (Tr. 902), andhimgust 2015 she had plans for a new business
(Tr. 928). The ALJ continued,
| give Dr. Mysiw’s additional opinions contad in the record no weight because they
appear to be based on the claimant'secibje complaints (Exhibit 15F/1; 19F/1-4).
Moreover, these functional limitations app&abe sympathetic opinions, as Dr. Mysiw’s
opinions are not supported by his own objectiv@aal or laboratory findings (Exhibit
21F). More importantly, the claimant descsl@ewide range of aciiies, as discussed
above. Dr. Mysiw also ignored hability to return to work a@ér injury (Exhibit 9F). Dr.
Mysiw stated the claimant is totally disablédwever, whether a claimant is disabled is
a matter reserved for the Commissioner (Exhibit 15F/1).
Tr. 27. The wide range of activitiegescribed by Martin that the ALJ referenced previously
discussing include performing household ch@uweguuming, cooking), caring for herself,
helping her elderly father, flying to Florida help her abused daughter move back to Ohio,
playing games on Facebook, going grocery shoppingegang, taking her father to his medical
appointments, managing her father’s metices, paying her bills on time and online,
researching things on the computegularly driving, having a te in a local theater musical
production, and planning a Thagkang meal. Tr. 23-27. Thus, the ALJ considered evidence
and opinions from Dr. Mysiw.
Martin’s insistence that DMysiw opined that she is unabto live alone has no support
in the record. Martin has beéwving on her own quite ably bgll accounts. Indeed, she even
takes care of others. Not only is Dr. Mysiwginion in this respect nsupported by the record,

it is a glaring inconsistency that providesasonable basis for the ALJ to doubt the remainder

of Dr. Mysiw’s opinions.
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Martin asserts that Dr. Mysiw’s opinioneaonsistent with the evidence from her
neuropsychological testing, remarg that she demonstrated pretis with attention, vigilance,
slow processing, adapting to changing taskaleds, and learning and memory impairments.
Doc. 17, p. 17. However, the question is not whether Martin has mental impairments; the
guestion is to what extent these impairnsdmhit her ability to perform work. The ALJ
accounted for Martin’s mental limitations by resting her to simple, routine tasks requiring no
more than short, simple instructions, simplerk-related decision making, and few workplace
changes. Tr. 24-25.

Finally, Martin complains that the ALJ ingectly stated that DiMysiw’s opinion shows
that Martin’s symptoms have resolved. &7, p. 17. The Court disagrees. Dr. Mysiw’'s
opinion refers to all her issues, physical amehtal, resulting fronmer 2007 accident, and
references Martin’s upcoming back surgefy. 937. In her explanation, the ALJ cited a
treatment note showing that Marsirback surgery had been successful, i.e., this issue had been
resolved. Tr. 27 (citing “Exhibit 25F,” Tr. 956-957Moreover, the ALJ also explained that Dr.
Mysiw’s December 2015 opinion is not a functionflopction analysis, it was conclusory with
little explanation, it was not supged by his own objective clinicalr laboratory findings or
other evidence, including thadt that Martin owns her own business, which suggests that
Martin’s cognitive, attention, and memory impairments are not as limited as Dr. Mysiw
suggested. Martin does not challerigese reasons. To the extent she generally alleges that Dr.
Mysiw’s records are “replete with descriptionfsher cognitive difficulties” Doc. 17, p. 17, her
treatment records with Dr. Mysiw were, upalojective exam, clinically normal, and only
abnormal with respect to Martmsubjective complaints, asai®LJ observed (Tr. 27). And,

although Dr. Mysiw’s treatment notes stated attin needed assistance with instrumental
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activities of daily living (eg., shopping, cooking, managing finees), Martin needed no
assistance (and had even beenstisgi others) with instrumentattivities of dady living. All
these reasons are proper Isaerely on when rejecting treating physician’s opiniorSee20
C.F.R. 8 416.927(c) (when considering opinion evige@an ALJ considerséhsupportability of
the opinion and the consistencyitoivith the record as a wholeégowen v. Comm’r of Soc. Sec
478 F.3d 742, 747 (6th Cir. 2007).

In sum, the ALJ’s assessment of Dr. My'si opinions were supported by substantial
evidence and, therefore, hercggon must be affirmedSee Jones v. Comm’r of Soc..S886
F.3d 469, 477 (6th Cir. 2003) (the Commissiondgesision is upheld so long as substantial
evidence supports the ALJ’s conclusion).

B. The ALJ did not err when she found that Martin did not meet Listing 12.02

Martin argues that the ALJ erred when stvenfd that Martin did not meet the criteria in
Listing 12.02. Doc. 17, p. 1At Step Three, an ALJ considers whether the claimant has an
impairment that meets or equailse of the listings in the Liisg of Impairments. 20 C.F.R.
8404.1520(a)(4)(iii)). A claimant must meet all of thpecified medical criteria to show that her
impairment matches an impairment in the figd; an impairment that manifests only some of
those criteria, no matter how severely, does not quaBitylivan v. Zebley493 U.S. 521, 530
(1990).

The parties agree that Listing 12.02, whigas revised after the ALJ’s decisibwas
previously called “organic mentdlsorders” and required that arhant satisfy the criteria in
paragraphs A and B or C. In sum, a claimanstishow the loss of speicifcognitive abilities or

affective changes and the medically documeptedence of, e.g., disorientation to time and

4 SeeRevised Medical Criteria for Evaluating Mental Disorders, 81 FR 66138, 2016 WL 5507752 (Sept. 26, 2016).
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place, memory impairment, or mood disturbanaagBraph A), resulting iat least two of the
following: marked restrictions in daily limg, maintaining social functioning, difficulties
maintaining concentration, persistence or pacegpeated episodes of decompensation, each of
extended duration (Paragraph B); or a claimant must shoedically documented history of a
chronic mental disorder of at least 2 yedusgation that has caused more than a minimal
limitation of ability to do basic work activitiesith symptoms or signs currently attenuated by
medication or psychosocial support, and ontheffollowing: (1) repeated episodes of
decompensation, each of extended duration; or (@3idual disease process that has resulted in
such marginal adjustment that even a minimalease in mental demands or change in the
environment would be predicted touse the individual to decompensate(3)ra current history

of 1 or more years of anability to function outside a hly supportive living arrangement,

with an indication of continued need for swharrangement (Paragraph C). Doc. 17, pp. 13-14;
Doc. 18, pp. 10-15.

Martin argues that Dr. Mysiw’s opinions éslighed that she met all the criteria for
paragraphs A, B and C. Doc. 17, p. 14. This iment fails because, as detailed above, the ALJ
explained why she did not credit Dr. Mysiw’s ogins. Martin contends that the ALJ's Step
Three analysis is insufficient because, with egspo whether Martin satisfied the Paragraph C
criteria, the ALJ only recites tHearagraph C criteria and condks that she does not meet it,

i.e., she did not explain her conclusion. Dbg, p. 15. The ALJ, considering the Paragraph C
criteria, explained,

In this area, the evidence fails to estdbtise presence of the “paragraph C” criteria.

There is no indication from the record that ttlaimant’s mental impairment has resulted

in such marginal adjustment that even aimal increase in mental demands or a change

in the environment would be predictidcause decompensation. The claimant,

furthermore, does not have a history ofirebility to function outside of a highly
supportive living arrangement for one or more years.
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Tr. 24. This explanation is sufficient and accuratéith respect to Martin’s challenge to the
ALJ’s finding that there is no ewahce that a minimal increase in mental demands or changes in
environment would cause decompensation, Mamiyyues that “the medicatcord establishes
this very phenomenon” and cites to the d¢fiex form filled out by Burpee and signed by Dr.
Mysiw (Doc. 17, p. 15, citing Tr. 916), which the Adid not credit. Martin does not point to
any other record evidence showing that she st criteria. And she only identifies Dr.
Mysiw’s treatment notes and the same opiniamfidicating that sheould not live on her
own, which the ALJ did not credit and which is sapported in the record. In short, the ALJ's
opinion is sufficiently explained and supported by substantial evidence.

C. The ALJ did not err when assignirg weight to Dr. Savage’s opinion

Martin argues that the ALJ erred when alsigned “controlling” weight to the opinion
of the ME, Dr. Savage, because Dr. Savagetiga meental health expert and he did not have
access to Martin’s neurocognitive testing. Tr.@A718. First, the ALJ did not give “controlling”
weight to Dr. Savage’s opinion; she gaveea)” weight to Dr. Saage’s opinion. Tr. 27.
Second, Martin’s counsel did not object to Dr. Spa qualifications athe hearing. Third, the
hearing took place two years aftbe testing; Dr. Savage did not have access to the testing
results at the hearing because Martin’s attoaparently had not reaéd that it had not been
submitted. It was not provided to the ALJ until after the hearing and only after the ALJ
specifically ask Martin’sttorney for it. Tr. 40-42.

That Dr. Savage did not have access totifartesting results does not amount to error
because it is well established that an ALJ méyaa an opinion based on an incomplete record
so long as the ALJ did review the later submitescbrds, as the ALJ did here. See Tr. 26 (ALJ

discussing Martin’s neuropshological evaluation)aly v. Comm’r of Soc. Se&94 F.3d 504,
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513 (6th Cir. 2010) (an ALJ does not err whea slies on state agency reviewing opinions
based on an incomplete record when the ALJidens the complete record). Moreover, as the
ALJ observed, Martin’s neuropsychological exatlon suggested overdiiat Martin could
perform simple work. Tr. 26. Dr. Savage opinlegt Martin could perform activities of daily
living. Tr. 71-72. The ALJ limited Martin to sintgg routine tasks requirg no more than short,
simple instructions and simple work-relateztsion making with few workplace changes. Tr.
25-26. In other words, these findings are consistent with one anatioekartin does not
explain how access to the neuropsychologicaluatan would have changed Dr. Savage’s or
the ALJ’s opinion.

Finally, both Dr. Savage and the ALJ caimeonclusions that were well-supported and
easily identified to any reviewer of the recard,, Martin’s issues \h attention and mood had
been successfully treated with medication, Tr. 73Me&tin is independent with daily activities,
Tr. 71-72, 23-27; and Matrtin’s true conditinot accurately described by Dr. Myshiw’s
treatment notes and opinions, T8-74, 27. It does not take a mi& health expert to glean
these facts from the overwhelming evidence.hétudd also be noted thBlr. Savage provided an
opinion as to Martin’s physical capabilities, iainthe ALJ took account of in her review when
giving great weight to Dr. Savageopinion. The ALJ did notrein her consideration of Dr.

Savage’s opinion.
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VIIl. Conclusion

For the reasons set forth herdlre Commissioner’s decisionAd~FIRMED.

IT 1S SO ORDERED.

bt B (Bl

Dated:April 9,2018

Kathleen B. Burke
UnitedStatedMagistrateJudge
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