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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERNDIVISION

CAROLYN KOLBE, CaseNo. 3:17CV 809
Plaintiff,
V. MagistrateJudge James R. Knepp Il

COMMISSIONER OF SOCIAL SECURITY,

Defendant MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff Carolyn Kolbe (“Plaintiff”) filed a Complaint against the Commissionér o
Social Security (“Commissioner3eeking judicial review of the Commissiorgeidecision to
deny disabity insurance benefits (“DIB”)(Doc. 1). The district court has jurisdiction under 42
U.S.C. 88 1383(c) and 405(g). The parties consented to the undetsigrertise of jurisdiction
in accordance with 28 U.S.C. § 636(c) and Civil Rule 73. (D8g. For the reasons stated
below, the undersigneaffirms the decision of the Commissioner.

PROCEDURAL BACKGROUND

Plaintiff filed for DIB in January 2014alleging a disability onset date becember 20,
2010Q (Tr. 242-43. Plaintiff later amended her alleged onset date to September 14 SH¥I2.
15, 45! Her claims were denied initially and upon reconsideration. (Tr. 136, Bdintiff then
requested a hearing before an administrative law judge (“ALJ”)181). Plaintiff (represented

by counsel), and a vocational expert (“VE”) testified at a hearing before therA&éptember 2,

1 Plaintiff previously applied for DIB on December 28, 2010, alleging an onset date of
December 22, 2010. (Tr. 15Jhat claim was denied (finding Plaintiff not disabled through
September 13, 2012), and Plaintiff undertook an unsuccessful appeal to the United States Dis
Court.SeeTr. 15, 86, 106.
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2015 (Tr. 39-85. On November 3, 2015, the ALJ found Plaintiff not disabled in a written
decision. (Tr.15-31). The Appeals Council denied Plaint#frequest for review, making the
hearing decision the final decision of the Commissioner. Ifirsee20 C.F.R. 88 404.955,
404.981. Plaintiff timely filed the instant action on April 14, 2017. (Doc. 1).

FACTUAL BACKGROUND

Personal Background and Testimony

Plaintiff was born inrMay 1968, making her 45 years old on her date last insured, and 47
at the time of the AL3% decision.SeeTr. 242. She alleged disability based on cervical and
lumbar degenerative disc disease, cervical lordosis, depression, facet arthmgsasnes,
fiboromyalgia, myofascial syndrome, and lumbar neuritis. (Tr. 272). She previacosked as a
debt collector, customeservice representative, and hair stylist. (Tr. 2P&intiff lived with her
husband and two adult children during tekevanttime period (Tr. 47).

Plaintiff testified that since the prior Als) determination, her migraines, fatigue, and
drowsiness had all increased. (Tr. 51). Plaintiff took Morphine and Percocegfaimas, which
were triggered by food, weather, and activities. (Tr. 52).The medications madk bershe
weaned off of them to try something different. (Tr. 53, B3aintiff had @proximately five or
six “major” migraines per month. (Tr. 59).

Plaintiff had weakness with lifting, and would often drop things. (Tr. 54). Sheingase
of the cause of the weakness, but thought it might be her medicadions.

Plaintiff testified thata typical day involved getting up, doing some chores, taking
medications (which made her drowsy), andpag during the day. (Tr. 55Plaintiff napped

every afternoon for two to four hours. (Tr. 67)68



Plaintiff estimated she could @it standfor fifteen to twenty minutes before needing to
change positions. (Tr. 67phe thought pain and her tiredness/drowsiness would prevent her
from being able to work an eighbur day, even if permitted tternatesitting and standing
(Tr. 67). She estimated she could lift ten pounds, but not repeatedly. (Tr. 71). She hadydifficul
reaching overhead, bending over, am@needed a railing on stairs. (Tr.-73). She had some
difficulty with her hands due to carpal tunnel. (Tr. 73).

Plaintiff liked to swim, fishread, and take walks in the park. (Tr-56. She would “try
to get out . . . a couple times a month”. (Tr. &=Ye fished from the shore for 30 minutes to an
hour. (Tr. 74). She drove once or twice per week, and was able to grocery shop and do laundry
(Tr. 75). Her familycarried groceriesto the house anldted laundry basketdd.

Plaintiff also had back and neck pain. (Tr-@&). She took a muscle relaxer, saw a
chiropractor, a physical therapist, a pain management physician, and underwepnsjadber
neck every two to three months. (Tr.-68). The injectiongdid not work. (Tr. 63). Aquatic
physical therapy helped some. (Tr. 65).

Relevant Medical Evidence

Prior to Alleged Onset Date

In 2012, prior to Plaintifis alleged onset date, sb&v Mahmoud S. Mohamed, M,&xt
the Comprehensive Neurology & Headache Center mon8dgTr. 780-89. He noted some
tenderness and reduced range of motion in Plamtifack, neck, and shoulders, and assessed,
inter alia, fiboromyalgia.See idIn June, Dr. Mohamed notdlaintiff had “severe fibromyalgia”
and “excessive daytime sleepiness”. (Tr. 783). In August, he noted she had “adlo¢f@ain
and fatigue” and had “a great deal of pain, especially with any ADLs.” (Tr. #88Beptember,

he noted Plaintiff had a “full blown case of fibromyalgia” and difficulty wittirlg, bending,



and carrying(Tr. 780).A Toledo Chiropractic evaluation from January 2012 noted mild cervical
spondylosis at C4-5 and C5-6, and mild osteoarthritis at L5. (Tr. 347).

After Alleged Onset Date

In Septembe 2012, Plaintiff went to the hospital reporting a migraine with
photosensitivity and nausea. (Tr. 689). The doctors prescribechedications and discharged
her. (Tr. 645).

In October, Dr. Mohamed noted Plaintiff had “significant fiboromyalgia” which edus
“difficultness with activities of daily living, anything that requires bendindinkf or carrying.”

(Tr. 779). He refilled Plaintiff's Percocet and Opana ER prescriptions, and adgedax. Id.

In November 2012, Plaintiff went to the University of Toledo Medical Center regortin
neck pain radiating down her right arm, as well as numbness and tingling in her lower
extremities into her feet and upper extremities into her hands. (F6%6HOn examination, she
had full muscle strength, but some limitations in lateral bending and lumbar pairb6(-62).

The physician assessed chronic neck and lower back pain with radiation. (Tr. 562)assShe w
referred toa pain management physician for evaluataomdto discuss the possibility of a spinal
cord stimulatorld. She was also referred for aquatic therapy. (Tr. 562, 565).

Two days later, Plaintiff returned to Dr. Mohamegortingher fiboromyalgia was worse,
and difficulties with bending, lifting, and carrying. (Tr. 778). On examination, Dr. Motiame
found neck and shoulder tenderness with decreased range of mdtidplaintiff had no
weakness, but reported her right arm felt “healy”’ Dr. Mohamed gave trigger point injections
and assessed fibromyalgia, migraines, and neck pain with cervical radiculofzhttye

prescribed medication and discussed stretching and low impact exkfcise.



In December 2012, Dr. Mohamed again assessed fibromyalgia and found tenderness in
Plaintiff s neck and shoulders on examination. (Tr. 73R was given refills of Percocet and
Opana ERId. An MRI of Plaintiff's cervical spine performed that same month was normal. (Tr.
675-76).

Later that month, Plaintiff saw Kevin Bodkin, D.O., for chronic thoracic back pain. (Tr.
459). Dr. Bodkin noted decreased range of motion, tenderness, swellingampaispasm in
Plaintiff s thoracic back. (Tr. 460). He assessed a trapezius muscle spasm and prescribed
Valium. (Tr. 461). Plaintiff went to the emergency room two days later for lowek dadneck
pain. (Tr. 63335). On examination, she had a full range of motion in her lower back and cervical
spine. (Tr. 635).

Plaintiff returned to Dr. Mohamed in February 2013 for medication refills. (Tr. 7). H
notedPlaintiff' s continuedfiboromyalgia, which she said was aggravated by the colder weather,
and helped by trigger point injections. (Tr. 775). Dr. Mohamaditled Opana ER and Percocet,
and discussed stretching and low impact exertise.

That same month, Plaintiff saw Dr. Bodk{iir. 467-69). He noted Plaintiff had chronic
back pain in her thoracic spine, with stiffness all d@y. 467). On examination, Dr.dslkin
noted decreased range of motion, tenderness, pain, and spasnthiordeic and cervical spine.

(Tr. 468). Dr. Bodkin assessed anxiety and thoraaak lpain, and prescribed ValiuT.r. 469).
He noted Plaintiff declined a physical therapy referpalt, had good results frorasteopathic
manipulation. (Tr. 469).

In March 2013, Plaintiff saw Dr. Bodkin for chronic neck pain. (Tr. 478). He assessed

cervical paraspinal muscle spasm and myofascial pain syndrome. (Tr. 479). Dn Bxdkied

Plaintiff to physical therapy, and noted he wanted to wean her off narcotic pain medication and



“deal with her pain through PTId. He also questioned whether a Botox injection might “break”
the spasmid.

The same month, Dr. Mohamed noted Plaintiff complained of neck pain and stiffness, as
well as burning pain(Tr. 774). She again reportegbrseningsymptomswith colder weather and
Dr. Mohamed found tenderness in Plaingifieck and shoulder with decreased range of motion.
(Tr. 774). Plaintiff underwent trigger point injections in her cervical paraspinaicles and
shoulderld. Dr. Mohamed refilled her medications, and continued to recommend stretching and
low impact exetises. (Tr. 774).

Also in March 2013, Plaintiff soughteatmentfor cervical and lumbar pain with Amar
Goyal at the Ohio Pain Center. (Tr. 700). On examinabonGoyalnoted “severe facet column
tenderness [bilaterally] exacerbated by extension”, éichihack range of motion, but full upper
and lower motor strength. (Tr. 701Dr. Goyal noted Plaintiff would “discuss with [D]r.
[M]ohammed[sic] if he will continueopioids.” (Tr. 702).

Later that month, Dr. Bodkin noted he would refer Plaintiff to platsteerapy and had a
“long discussion” with her about weaning off Opana. (Tr. 489).

At an April 2013 visit with Dr. Mohamed, Plaintiff reported a fiboromyalgia flare ug) w
neck pain and stiffness, and lower back pain. (Tr. 773). She again had tendethastecreased
range of motion ant{mjild generalized weakness” due to paid. Dr. Mohamed noted he “had
a long discussion with her about the use of Opana” and wanted Plaintiff “to take lesg73)l
He reduced Plaintifs Opana ER dosage, prebetil Percocet for breakthrough pain, and referred
her to a pain specialidt.

Later that month, Plaintiff had two hospital visits for headache symptoroadsey to

narcotic pain medication withdrawal. (Tr. 383, 62830). She was then admitted to Arrczaul



Behavioral Health for opiate detoxificatioBeeTr. 406:07. She was discharged with a plan for a
Suboxone treatment program. (Tr. 407).

At the end of April, Plaintiff saw neurologist Vicki Rams@jilliams, M.D., for
fiboromyalgia. (Tr. 55152). Plaintiff reported diffuse muscle pain and weakness. (Tr. 551). On
examination, she had full muscle strendth.Dr. RamseyWilliams noted Plaintiff likely had
hyperalgesia related to her chronic use of narcotitsShe noted Plaintiff was “currently
improving” after weaning from narcotic medicatiohd. She agreed with the recommendation
for water therapy, and suggested a trial of Gabapdadtin.

In May 2013, Dr. Mohamed noted Plaintiff had continued tenderness in her neck,
shoulders, and lower back. (Tr. 772). Sitepped taking both Opana ER and Percodet.
Plaintiff “did not want to see a pain specialist”, but had been attending aqugicglltherapy.

(Tr. 772). Dr. Mohamed prescribed “only 60 of Vicodinneeded for the sever[e] paind. The
following month, Dr. Mohamed noted Plaintiff still had fiboromyalgia symptoms, but was
completely off narcotic pain medications. (Tr. 771). He prescribed Motrin anerfeaxnd
“encouraged her to stay active and dereise, especially swimmingid.

Plaintiff also underwent a physical therapy evaluation in May 2013. (Tr-9587
Plaintiff cancelled an aquatic treatment visit on May 17 (Tr. 592), and attende@dpytkession
on May 20 (Tr. 593). She then cancelled an aquatic treatment visit on May 29 (Tr. 594), and was
discharged on June 19 because she had cancelled appointments and had not callextitderes
(Tr. 595).

In June 2013, Dr. Bodkin found Plaintiff had decreased range of motion, tenderness, pain,
andspasm in her cervical spine. (Tr. 520). He orderedys.Id. He later that month assessed

myofascial pain syndrome, and prescribed Tramadol. (Tr. 531). In July, Dr. Bodkin noted



increased muscular tension of the trapezius muscle, assessed myofasc&indaime and
prescribed Norco. (Tr. 5390). Dr. Bodkin noted similar findings in August. (Tr. 532-33).

August 2013 xays of Plaintiffs lumbar and cervical spine were unremarkable. (Tr- 566
69). A September 2013 MRI showed no disc herniation or central canal stenosis. (Tr. 673).

Plaintiff underwent an initial physical thegy evaluation in September 2018r
fibromyalgia, but was “seen only 1 visit for evaluation” and was discharged leeslagiglid not
return SeeTr. 581 (“Patient has been non-compliant with therapy.”).

In November 2013, Plaintiff saw Rashid Khalil, M.D., at Mercy Pain Managemeahfor
initial consulation (Tr. 664).She was prescribed Gabapentth.Her medication list included:
Tramadol, Gabapentin, Norco, Lioresal, Imitrex, Theragran. (Tr. 664-65).

Plaintiff returned to the Ohio Pain Center and saw Dr. Goyal in December 2013. (Tr.
694). She received steroid injections in her cervical spine. (Tro6R4-

Opinion Evidence

In April 2014, state agency physician Leon Hughes, M.D.eresd Plaintiffs file and
opined that Plaintiff could perform the requirements of sedentary work with ocabeierhead
reaching. (Tr. 11-48). Dr. Hughes noted this was an adoption of the prior’&LRFC
determination.ld. In July 2014, state agency physician Eli Perencevich, D.O., affirmed Dr.
Hughess opinion. (Tr. 127).

In August 2015-after Plaintiffs date last insuredDr. Goyal completed a pain
guestionnaire. (Tr. 8888). He noted Plaintiff had cervical spondylosis without myelopathy,
severe faet tenderness with extension, and headaches. (Tr. 886). He noted her pain complaints
were ‘appropriatefor [her] condition” and that her pain responded favorably to treatment

modalitiesother than pain medication. (Tr. 88&). He noted she was likely to improve over the



next twelve months, and thought chronic pain treatment would help with restorasiotivafes
of daily living. (Tr. 887-88).
VE Testimony
The ALJ asked the VE to consider an individedl Plaintiffs age, education, work
experience, andesidual functional capacity as ultimately determined by the ALJ. (Tr. 181
VE responded such an individual could perform jobs such as addresser, sorter, or final
assembler. (Tr. 81-82).
ALJ Decision
In her written decision, the ALJ found Plaintiff met the insured status of the Social
Security Act through December 31, 2013 (Tr. 17), and had not engaged in substantial gainful
activity from her alleged onset date through that date (Tr. 18). She had sevarementmof
cervical and lumbar spine degeaive disc and joint disease, fibromyalgia, and migraine
headachesld. None of these impairments, individually or in combination, met or medically
equaled the severity of a listed impairment. (Tr. 20). The ALJ then found Plairaifiedtthe
residual functional capacity
to perform less than the full range of sedentary work as defined in 20 CFR
404.1567(a), except: allowance to change positions every 30 minutes for one to
two minutes in the immediate vicinity of the work station; occasional climbing
stairs, kneeling, crouching and crawling; no climbing ladders and the like; no
overhead reaching; no exposure to obvious hazards; and simple work that is not
fast paced, meaning no work where the pace of productivity is dictated by an
external source over whidghe claimant has no control such as an assembly line
or conveyor belt.
(Tr. 21). Based on the testimony from the VE, the ALJ found Plaintiff could not pedoym

past relevant work (Tr. 30), but could perform other jobs existing in significant nsinmbére

national economy (Tr. 31). Therefore, the ALJ concluded, Plaintiff was not dis&biad



September 12, 2012 (her alleged onset date) through December 31, 2013 (her date last insured)
(Tr. 32).
STANDARD OF REVIEW

In reviewing the denial of Social Security benefits, the Court “must affirm the
Commissionés conclusions absent a determination that the Commissioner has failed to apply
the correct legal standards or has made findings of fact unsupported by substateate in
the record.”"Walters v. Comin of Soc. Se¢.127 F.3d 525, 528 (6th Cir. 1997). “Substantial
evidence is more thaa scintilla of evidence but less than a preponderance and is such relevant
evidence as a reasonable mind might accept as adequate to support a conBesamy. Seg
of Health & Human Servs966 F.2d 1028, 1030 (6th Cir. 1992). The Commissisrfardings
“as to any fact if supported by substantial evidence shall be conclusig€lanahan v. Comm’
of Soc. Sec474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S.C. § 405(g)). Even if substantial
evidence or indeed a preponderance of the evidence rssigpalaimaris position, the court
cannot overturn “so long as substantial evidence also supports the conclusion reached by the
ALJ.” Jones v. Comm’r of Soc. Se&36 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for benefits ispredicated on the existence of a disability. 42 U.S.C. 88 423(a),
1382(a). “Disability” is defined as the “inability to engage in anyssatttial gainful activity by
reason of any medically determinable physical or mental impairment whichecarpectedot
result in death or which has lasted or can be expected to last for a continuous period of not less
than 12 months.”20 C.F.R. 8§ 404.1505(a)see also42 U.S.C. § 1382c(a)(3)(A). The
Commissioner follows a fivetep evaluation procesdound at 20 C.F.R8 404.1520-to

determine if a claimant is disabled:

10



1. Was claimant engaged in a substantial gainful activity?

2. Did claimant have a medically determinable impairment, or a combination
of impairments, that is “severe,” which is defined as one which
substantialf limits an individuals ability to perform basic work

activities?
3. Does the severe impairment meet one ofited impairments?
4. What is claimaris residual functional capacity and can claimant perform

past relevant work?

5. Can claimant do anyther work considering her residual functional
capacity, age, education, and work experience?

Under this fivestep sequential analysis, the claimant has the burden of proof in Steps
One through Foulwalters,127 F.3d at 529. The burden shifts to the @ussioner at Step Five
to establish whether the claimant has the residual functional capacity tarpesfailable work
in the national economyd. The ALJ considers the claimastresidual functional capacity, age,
education, and past work experience to determine if the claimant could performvotkeld.
Only if a claimant satisfies each element of the analysis, including inability athér work, and
meets the duration requirements, is she determined to be disabled. 20 C.F.R. 8§ 404()520(b)
seealso Walters127 F.3d at 529.

DiscussiON

Plaintiff asserts the ALJ erred in evaluating seibjective fiboromyalgia symptoms.
Specifically, she contends the ALJ violated SSR2h2n discountingPlaintiff's fioromyalgia
based on a lack of objective fingds, erred in her credibility analysis, arfidiled to assess the
side effects oPlaintiff’'s medications. Plaintiff also asserts the ALJ erred at Stepifriradying
on the VEs testimony The Commissioner responds that the ‘AlLdecision is supported by
substantial evidence and should be affirmed. For the reasons discussed below, thgneddersi

affirms the decision of the Commissioner

11



Fibromyalgia

Fibromyalgia‘is a medical condition marked Bghronic diffuse widespread acdig and
stiffness of muscles and soft tisstieRogers v. Commissionet86 F.3d 234, 244 n®th Cir.
2007)(quoting Stedmais Medical Dictionary for Health Professionalsd Nursing, 542 (5th ed.
2005); see als&8SR 122p, 2012 WL 3104869, at *Zilpromyalgiais a “complex medical
condition characterized primarily by widespread pain in the joints, museledons, or nearby
soft tissues that has persisted for at least 3 months”). Diagrfdsioigyalgiainvolves
“observation of the characteristtenderness in certain focal points, recognition of hallmark
symptoms, and‘systematit elimination of other diagnosesRogers 486 F.3d at 244
(quotingPreston v. Seg of Health & Human Servys854 F.2d 815, 820 (6th Cir. 1988)).
“[P]hysical examinationswill usually yield normal results-a full range of motion, no joint
swelling, as well as normal muscle strength and neurological reactiom® dite no objective
tests which can conclusively confirm the disease; rather it is a procedsagifosis by
exclusion.” Preston 854 F.3d at 818.

This makes the credibility determination particularly relevant where aataihas been
diagnosed witlibromyalgia “Opinions that focus solely upon objective evidence are not
particularly relevant” due to “the uniquevidentiary difficulties associated with the diagnosis
and treatment dibromyalgia” Rogers 486 F.3d at 245. Cases involvifilgromyalgia“place] ]

a premium . . . on the assessment of the claimamedibility.” Swain v. Comin of Soc. Sec.
297 F. Supp. 2d 986, 990 (N.D. Ohio 2003). This is so because “unlike medical conditions that
can be confirmed by objective testifigpromyalgiapatients present no objectively alarming

signs.”Rogers 486 F.3d at 243.

12



Social Security Ruling.2-2, Evaluation ofFibromyalgiag “provides guidance on how we
develop evidence to establish that a person has a medically determinable imipairme
of fiboromyalgig and how we evaluaféoromyalgiain disability claims.. ..” SSR 122p, 2012
WL 3104869, at *1. The Ruling alsstates thaibromyalgiashould be analyzed under the
traditional fivestep evaluation process used for analyzing other claims for disaloliliat. *5-6.

The Sixth Circuit has recognized that pain alone may be disaBlegKing vHeckler,

742 F.2d 968, 972 (6th Cir. 1984). However, AnJ is not required to accept a clainiant
subjective report of symptomsather she musnake a credibility determination. In making this
determination andonsidering whethea claimant has disabling pain, an Amniistconsider: 1)
daily activities; 2) location, duration, frequency, and intensity of pain or symptoms; 3)
precipitating andaggravating factors; 4) the type, dosage, effectiveness, andffeidks of any
medication; 5) treatment, other than medicationgeti@ve pain; and 6) any other measures used
to relieve pain. 20 C.F.R. 804.152¢c)(3); see alsoSSR 967p, 1996 WL 374186.
“Nonetheless, a diagnosis fifromyalgiadoes not automatically entitle [a claimant] to disability
benefits.”"Vance v. Comim of Soc. Sec260 F. Appx 801, 806 (6th Cir. 2008). “Some people
may have a severe casefibfomyalgiaas to be totally disabled form working but most do not,
and the question is whether claimant is one of the minotdydt 806;see also @inkoski v.
Adrue, 532 F.App’'x 614, 619 (6th Cir. 2013) (“But a diagnosis of fiboromyalgia does not equate
to a finding of disability or an entitlement to benefitsAhd ultimately, it is for the ALJ, not the
reviewing court, to judge the credibility of a claimanstatementsCruse v. Comin of Soc.

Sec, 502 F.3d 532, 542 (6th Cir. 2007). “Discounting credibility to a certain deigree

appropriate where an ALJ finds contradictions among the medical reports,rtigiteatimony,

2. An ALJ is not required to discuss every factor, or conduct ®rfay-factor analysisSee
Storey v. Comm;r1999 WL 282700, at *3 (6th Cir. 1999)

13



and other evidenceWalters v. Comrir of Soc. Se¢.127 F.3d 525, 531 (6th Cir. 1997he
ALJ’s credibility determination “must be sufficiently specific to make clear to theidual and
to any subsequent reviewers the weight the adjudicator gave to the indwishadééments and
the reasons for that weighRogers486 F.3d 234, 248.

The ALJ here recognized Plaintdf fibromyalgia,andin fact found it to be a severe
impairment. (Tr. 18). Further, the ALJ explicitly addressed SSRplih her analysis of the
listed impairments. (Tr. 21). The ALJ also recognized that Plaintiff had limitafiowing from
her fiboromyalgia painand discused them inher analysis of the evidenc8eeg e.g., Tr. 24
(“medical records through September 2012 document continued reports of limitationetiarf
secondary to fiboromyalgia pain that would have limited her to a sedentary eXdewatg; Tr.

28 (“the claimant would have required an allowance to change positions every 3@sriout
one to two minutes in thenmediate vicinity of the workstation due to residual symptoms of
back pain and muscle stiffness.”). The Aletognized and citeRlaintiff's ongoing symptoms

of pain and tenderness in her neck, shoulders, and BaeKlr. 24 (“continued reports of
tenderness and heaviness over the shoulders and cervical spine”; “symptoms of ¢avpetifpa
neck pain, and fibromyalgia symptoms”; “symptoms of neck pain and tightness in the
shoulders”; “diffuse tenderness and a decrease rangetmn in the midback region”)(citing

Tr. 778, 34950, 777,460); Tr. 25(“some evidence of tenderness and stiffness in the neck and
shoulder% “anexamination of the claimarst lower back and cervical spine revealed only mild
to moderate symptoms of subjective tenderness and associated decreases oh mawotipn”)
(citing Tr. 775, 4689); Tr. 26 (“the claimant continued to presevith some symptoms of
muscle tenderness and a decreased range of motion in the neck consistenbovatitiatypain

syndrome”; “"some tenderness in the paraspinal muscles”) (citing Tr. 479, 377); Tr. 27

14



(“continued to report residual symptoms of lower back and neck pain secondary to élgiamy
andmyofascial pain syndrome”; “found to have some positive signs and symptoms of neck pain,
stiffness, and lower back myalgias”; “continued complaints of residual mpatieand stiffness

over the lower back and neck region”; “chronic symptoms of neck and shoulder pains”) (citing
Tr. 771-72, 519, 53@3, 673).

The ALJ also considered Plaintdf treatment for fibromyalgia, consisting of pain
medications, trigger point injections, and some physical ther8pg.Tr. 2329. She noted
Plaintiff s use of narcotienedicatios, seeTr. 2326, and her physiciahdater (successful)
attempts toveanher off them,seeTr. 26. The ALJ also specifically noted that Plaintiff once
declined a physical thergpreferral (Tr. 25) and twice started physical theramyt did not
complete the recommended treatmenboth June and September 2013 (Tr. Z8eTr. 469
(“Offered PT but patient decline at this time.Tr. 581 (discharge summary noting Plaintiff “did
not meet goals secondary to seen only 1 visit for evaluationdahdot complete [plan of
care]”); Tr. 595 (“[Patient] cancelled remaining dgpand has not called to reschedule. No
significant process [due to] limited attendanceTj)eatnent is a relevant factor to assessing
credibility. See20 C.F.R. 804.1529(c)(iv)fvi). And the failure to follow prescribed treatment
may also be used to discount credibility regarding disabling symptSeeSias v. Ség of
Health & Human Servs861 F.2d 475, 480 (6th Cir. 1988).

Moreover the ALJalso assigned “greéaveight” to the state agency reviewing physicians
becauseshe found those opinions “are generally consistent with medical records from the
claimants various medical providers, which shffNaintiff] would be limited to sedentary work
activity secondary to fiboromyalgia symptoms, migraine headaches, amdiclower back and

neck pain.” (Tr. 29). These physicians had significant evidence of Plarfiffomyalgia and

15



associated symptoms and opinddimiff remained capable & range of sedentary workee
Tr.117-18, 127

After this thorough review of the medical evidenced, the ALJ explainedPthattiff's
“statements concerning the intensity, persistence and limiting effectssef sggnptomsra not
entirely credible for the reasons explained in this decision.” (Tr. 30). The ALJ tnon to
state that “[wjhile it is clear the claimant perceives herself to be in a great deah ohpst of
the time, there is simply no objective medical evidence to support a findihththclaimant is
completely disabled.ld. Plaintiff is correct that an ALJ may not resplely on the lack of
objective medical evidence to discount a diagnosis of fibromyalgia, but a readimg Aft.Js
decision in its entety illustrates that the ALJ did not do ather,she accepted the diagnosis of
fiboromyalgia and found limitations therefrorin fact, she limited Plaintiff to less than a full
range of sedentary work, in large part because of her ongbimgnyalgia pain. SeeTr. 24
(noting that prior to Plaintifis alleged onset date, she had “limitations in function secondary to
fiboromyalgia pain that would have likely limited her to a sedentary exertienal’); Tr. 28
(noting the RFC requiredn allowance for Rintiff to change positions “due to residual
symptoms of back pain and muscle stiffness”); Tr. 29 (noting mhedical records from the

claimants various medical providers . show [Plaintiff] would be limited to sedentary work

3. In Reply, Plaintiff asserts the ALJ should not have relied on opinions basedmgoarplete
medical recordHowever, an ALJ may rely on medical opinions from physicians who have not
reviewed the entire record so long as the ALJ considers thalgi@st evidence in formulating
her opinion.See, e.g.McGrew v. Comnm of Soc. Se¢.343 F App’x 26, 32 (6th Cir.2009)
(indicating that an AL'¥ reliance upon state agency reviewing physiciapiions that were
outdated was not error where the ALJ considered the evidence that was develojidimpst
those opinions)Patterson v. Comimof Soc. Se¢.2017 WL 914272 at *10 (N.D. Ohio) (“ALJ
may rely on a state agency reviewer who did not review the entire record, so .s tbegfd.J

also considers the evidence pdating the opinion.”)Ruby v. Colvin2015 WL 1000672, at *4
(S.D. Ohio) (“[S]o long as an ALJ cemers additional evidence occurring after a state agency
physiciarnis opinion, he has not abused his discretion.”). A review of thésAdidcision here
shows that she did sBeeTr. 23-30.
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activity secondary to fiboromyalgia symptoms, migraine headaches, amdiclower back and
neck pain.}. The ALJ considered Plainti daily activities éeeTr. 18), medications, and other
treatmentsSee20 C.F.R. § 404.1529(c). This is sufficient.

To the extent Plaintifivould argue that a mere diagnosis of fioromyalgia inherently
corroborates the severity of her pain, such an argument is untéHabI8ixth Circuit has noted,
“a diagnosis of fibromyalgia does not automatically entitle [the claimant] to disability
benefits.” Torres v. Comfm of Soc. Se¢c490 F. Appx 748, 754 (6th Cir. 2012) (emphasis in
original) (Quoting Vance260 F Appx at 806).Here, Plaintiff points to no evidenecegarding
the severity of her fiboromyalgia or any additional functional limitations thah $tem her
fiboromyalgia, beyond her own statements. And, as the ALJ found, the record as a whole did not
fully support Plaintiffs claimed limitationslt is Plairtiff’s burden to provide evidence sufficient
to establish disabilitySee20 C.F.R. § 404.1512(a). Notably, there is no medical opinion
evidence in the record to support limitations beyond those in the &#aTorres 490 F. Appx
at 755 (finding ALJs statement that the claimast“subjective allegations are not entirely
supported by the totality of the medical evidence” sufficient where the aliegatvere
inconsistent with daily activities, and medial opinion evidence).

Side Effects

In conjunctionwith her fibromyalgi&credibility argument Plaintiff contends the ALJ

erred in not addressing medication side effects. She argues that “the tailliseuss, weigh in

on how the complaints of tiredness, sleepiness, need for napping, etc. are supported or not by the
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record isfatal error.” (Doc. 15, at 21} Plaintiff is correct that side effects are one factor to be
considered in assessing credibiliBee20 C.F.R. § 404.1529(c)(3)(iv).

Plaintiff contends “the record is replete with Plainsifstatements and testimony at the
hearing regarding intractable pain.” (Doc. 15, at 15) (citing Tr. 275, 281, 286, 288, 290, 291,
299). The record®laintiff cites consistsolely of her Disability Reports in which she reports
pain, and cites fatigue as adication side effecGeeTr. 275, 281, 286, 288, 290, 2Hhe also
cites her testimony about sleepiness as a result of medication. (Doc. 15, @tid®)T¢. 56).
Plaintiff points only, however, to her subjective reports of these side effetiteugh such side
effects could have an impact on Plaintif RFC, the ALJ is required to make such a
determination basesh the record as a whole. 20 C.F.R 8§ 404.1545(a){8 ALJ stated she did
so here.SeeTr. 30 (“In reaching this conclusion, the undersigned has taken into consideration
the entirety of the medical record.Blaintiff points to nothing in the record suggesting she
complained of these side effects to her physicians. While the ALJ here did noitlgxgiscuss
the effect of such de effects on the RF@he did cite Plaintiffs testimony a this point (Tr. 22)

(“the claimant indicated her pain was progressively worsening and heratieas made her feel

tired, drowsy, and lethargic”), ardafter thoroughly summarizing the record evidence (T¥. 23

4. Within her argument about credibility and medication sfects, Plaintiff implies that the

ALJ erred in giving no weight to Dr. Goyalpain questionnair&eeDoc. 15, at 1819. The ALJ

statel she gave the opinion no weight because “his opinion falls outside the present period under
consideration for disability benefits.” (Tr. 29RAlthough Plaintiff is correct that evidence
obtained after the date last insured may be considered if it relates backitoetipetiod under
consideration, nothing in Dr. Goyalopinion suggests that his opinion relates toithe period

at issue here-September 2012 through December 2013. His opinion was issued in August 2015,
over eighteen months after Plaintiffdate last insured. It does not reference earlier time periods.
Thus, the undersigned finds no error in &Klg)’s decision to give this opinion no weiglee
Strong v. Soc. Sec. Admir88 F. Appx 841, 845 (6th Cir. 2004). (“Evidence of disability
obtained after the expiration of insured status is generally of little probadive.”); Wirth
v.Commir of Soc. Se¢87 F. Appx 478, 480 (6th Cir. 2003yPostexpiration evidence must
relate back to the claimastcondition prior to the expiration of her date last insured.”).
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30)—ultimately determined Plaintifs subjective symptom reports overall to be unsupported by
the record (Tr. 3D(“Therefore, the undersigned finds that the clairsastatements concerning
the intensity, persistence and limiting effects of these symptoms are notyeaotedible”).
Given that Plaintiff does not point to aagditionalevidence supporting her subjective report of
medication side effects, the undersigned finds no error in thésAailure to explicitly reject
this testimony.SeeEssary v. Comin of Soc. Se¢ 114 F. Appx 662, 665 (6th Cir. 2004)
(“Although Essary testified that she suffered from dizziness and drowsasegsresult of her
medications, Essary medical records makno indication that Essary reported such side effects
to any of her physicians.”’Hopkins v. Comin of Soc. Se¢ 96 F. Appx 393, 395 (6th Cir.
2004) (alleged medication side effects of drowsiness, nausea, and blurred vision “not
documented in the reat).®

Mental Limitations

Plaintiff also raises a brief argument regarding the mental limitations impos#uk by
ALJ. SeeDoc. 15, at 1718. Plaintiff contends the ALJ errdéetcauseshe found Plaintiff had no
severe mental impairment, blitnited Plaintiff to “simple work that is not fast packdh the
RFC. (Tr. 21) Plaintiff contends the “ALJ cannot have her cake and eat it too” and “[s]he must
give a basis for such a limitation”. (Doc. 15, at 17). Howelaintiff testifiedthat she hd
difficulty concentrating and understanding when reading and watching tele\{isi. 74-75). It
is unclear, thus, how Plaintiff asserts the inclusion of this additional restricti RFCwas

harmful error.

5. Because the ALJ is only required to include in the RFC those limitasi@$inds credible
and supportedPlaintiff's argument that the ALJ erred in failing to include a limitation for
napping in the hypothetical question (Doc. 15, aR3p, is not welitaken.See Casey v. Sgoof
Health & Human Sery987 F.2d 1230, 1235 (6th Cir. 1993).
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Step Five / VE Testimony

Finally, Plaintiff contends that the ALJ erred in relying on the’ ¥ Eestimony because
the Dictionary of Occupational Titles (“DOT”) descriptions of the jobsiiified by the VE
conflict with the RFC. Specifically, Plaintiff correctly points out that the tiwbe identifed by
the VE all require frequent reachfiygvhile the RFC limited Plaintiff to no overhead reaching.
The Commissioner responds that the ALJ properly relied on the VE testiloamyndersigned
finds no error.

At Step Five, the ALJ must make a finding “supported by substantial evidence that
[Plaintiff] has the vocational qualifications to perform specific joMafley v. Sey of Health &
Human Servs.820 F.2d 777, 779 (6th Cir. 1987) (internal quotation and citation omitted).
“Substantial evidence may be produced through reliance on the testimony ofianad@axpert
in response to ehypothetical question.”ld. If an ALJ relies on the VIS testinony in response
to a hypothetical, that hypothetical must accurately portray the cldsnémitations.Ealy v.
Comnr of Soc. Se¢.594 F.3d 504, 516-17 (6th Cir. 2010).

One of the most common tools utilized by VEs during testimony is the DOT, which is a
list of “maximum requirements of ogpations as generally perforniethowever a VE “may be
able to provide more specific information about jobs or occupations than the DOT.” S&& 00
2000 WL 1898704, at *2. Indeed, a VE has the ability to draftanswer in response to an
individualized hypothetical RFC with potential limitations unforeseen by th&.[3@eBeinlich
v. Comm’r of Soc. Se@B45 F. App’x 163, 168 (6th Cir. 2009) (“[An] ALJ may choose to rely on

the VEs testimony in complex cases, giveretWEs ability to tailor her finding to an

6. SeeDOT, 4th Ed. (Rev. 1991109.587-010Addresser 1991 WL 671797; 521.68086 Nut
Sorter 1991 WL 674226; 713.687-0Fnal Assembler1991 WL 679271
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‘individual’s particular residual functional capacity. “[N]either the DOT nor [the expéer
testimony] automatically trumps when there is a conflict.” SSRIPP2000 WL 1898704, at *2.

Social Security Rulind0-4p provides that an ALJ must elicit a reasonable explanation
from a VE when there is an apparent conflict between ths Y4stimony and the DOT:

Occupational evidence provided by a VE or VS generally should be consistent

with the occupational information supplied by the DOT. When there is

anapparent unresolved conflibetween VE or VS evidence and the DOT, the

adjudicator must elicit a reasonable explanation for the conflict beforageain

the VE or VS evidence to support a determination or decision about whether the

claimant is disabled. At the hearings level, as part of the adjudgataty to

fully develop the record, the adjudicator will inquire, on the record, as to whether

or not there is such consistency.

2000 WL 1898704, at *2 (emphasis added).

The ALJ has an affirmative responsibility to “inquire, on the record, as to whether or not
there is [ ] inconsistency” between the ¢Bestimony and the DOTId. Beyond this initial
inquiry, however, the Sixth Circuit has held the ALJ is undeolrimyation to further investigate
the accuracy of a VE testimony “especially when the claimant fails to bring any conflict to the
attention of the [ALJ]."Ledford v. Astrue311 F. Appx 746, 757 (6th Cir. 2008kindsley v.
Commr of Soc. Se¢560 F.3d601, 605 (6th Cir. 2009%ee alsdBeinlich, 345 F. Appx at 168.
“Absent an objection to the vocational experestimony, [an] ALJ reasonably relie[s] on the
testimony.”Staymate v. Comim of Soc. Sec¢.681 F. Appx 462, 468 (6th Cir. 2017)
(citing Martin v. Comnir of Soc. Se¢170 F. Appx 269, 374 (6th Cir. 2006)) (“Nothing in SSR
00-4p places an affirmative duty on the ALJ to conduct an independent investigation into the
testimony of witnesses to determine if they are correct.”).

Here, at the beginng of the VEs testimony, the VE agreed to advise the ALJ of any

conflict between her testimony and the information in the DOT. (Tr. 79). ThuaLthanquired,

as required, antherebysatisfiedher duty. SeeSSR 004p, 2000 WL 1898704, at *2. And, the
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VE here specifically noted that she relied on her own experience in making midatem
regarding overhead reachirgeeTr. 82 (“[The DOT] addresses reaching, but not overhead, so |
relied on my experience to address that aspect as well.”). Plaintfinsel did not point out the
conflict now assertedAs such, Plaintiff may not raisenow. See, e.gStaymatg681 F. Appx
at 468. Therefore, the undersigned finds no error in thesiieliance on the VE testimony?
CONCLUSION

Following review ofthe arguments presented, the record, and the applicable law, the
undersigned finds the Commissiorgedecision denying DIB supported by substantial evidence
andaffirmsthat decision.

s/James R. Knepp Il
United States Magistrate Judge

7. Plaintiff asserts that “[nJo ALJ will allow counsel to stop the hearing [to] l@okobs in the
DOT/SCO; leaving VEs capable of shooting from the hip with regard to consistency testimony
with DOT/SCO despite knowing to contrary.” (Doc. 17, at Bdwever, Plaitiff makes this
assertion without any citation or evidentiary support. Twurt cannot reverse based on
assertions unsupported by any records. Notably, at the hearing, counsel did het Ak& to

stop and examine the DOThe following exchange occurred immediately after the ALJ finished
guestioning the VE:

ALJ: All right, [counsel], anything Ve not already covered?

ATTY: No. Did you do- you shot all the things | would have asked. You did a
good job, Your Honor.

(Tr. 84).

8. As an aside, the undersigned also notes there ismauassarily a conflict between a job
requiring frequent reaching, and a restriction to no overhead reachingfréteeht reaching”
required by a job could consist of romerhead reaching. And the VE here testifidthsed on
her experience-that an indivdual limited to Plaintiffs RFC (including no overhead reaching)
could perform the jobs identified. This constitutes substantial evid&@saSSR 004p, 2000
WL 1898704, at *2 (“[N]either the DOT nor [the expertestimony] automatically trumps when
there is a conflict.”);Beinlich, 345 F. Appx at 168 (“[An] ALJ may choose to rely on the (¢
testimony in complex cases, given the '¥Eability to tailor her finding to arfindividual’s
particular residual functional capacity.
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