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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Environmental Law and Policy Centet al, Case No. 3:17CVv01514
Plaintiffs,
V. Order
United States Environmental Protection Ageretyal.
Defendants.

The Water Department of the City of Toledo, Ohio, provides water to about 500,000
persons living in that City and elsewhere in Northwest Ohio. For three days in AQjust
those people were without water. (A.R. 208%hortly afer the City gave notice that its water
was not fitto drink (or use for any other household purposbpttled water ingrocery and
convenience stores, gas stations, and other outlets was quickly sold out.

Toledo’s water wasontaminatedoy microcystira toxin produced by Harmful Algae
Blooms (HABs) growing near the City’s water intake pa@ntlelsewheran the Western Basin
of Lake Erie.

Microcystin is dangerous. It “causes diarrhea, vomiting and-fivgstioning problems,
and readily kil dogs and other small animals that drink contaminated waferd’ one need not

ingest the toxin to experience-éffects; the Ohio Environmental Agency (Ohio EPA) reports

! Citations designatetiA.R.” refer to the administrative record.
2 Michael Wines,Behind Toledo’s Water Crisis, a Lofgoubled Lake Erie The New York
Times (Aug. 4, 2014), https://www.nytimes.com/2014/08/05/us/lifthiantoledosaysits-
wateris-safeto-drink-again.htm(last visitedMarch 16, 2018).
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that mere skin contact with a mirocystaden HAB can cause “numbness, and diggd) nausea
... skin irritation or rashes.” (A.R. 2085).

Over the past decade, HABs have increasingly taken hold iwektern third of Lake
Erie. Up close, these toxic growths “look like film, crust spilled paint, pea soup,” “or green
cottage cheese curd” on the water’s surface.

The view from afar is equally dramatic. Lake Erie’s 2015 HAB, for example, tihas
largest on record . . . . le[aving] behind a thick, phk& scum that covered an area roughly the

size of New York City"(A.R. 2329):
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3 Ohio Environmental Protection Agenc@hio Algae Information for Recreational Watgrs
http://epa.ohio.gov/habalgae.aspx#1477444a8%¢€s(last visited March 16, 2018).
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(Image taken fronsummary of Ohio’s new HAB Rules and Drinking Water Response Strategy
pg. 11 of 36, Ohio Environmental Protection Agency Webinar published June 722016).

The principal cause of Lake Erie’s now perennial HAB is phosphorus rurmff fr
fertilizer, farmland manutend, to a lesser extent, industsaurcesand sewage treatment plant
dischargesThe Maumee Riverboasting the largest drainage area of @ngat Lakegiver, is
the major tributary flowing im0 the Western Lake Eire BHas Its watershed encompasses
Northwestern Ohio and parts of Northeastern Indtatth Northwest Ohio’'dfarmlandhavinga
principal role in Ohio’s agricultural industrgmongthe most important in the Statether Lake
Erie tributariesthe Huron and Vermillion Rivers among them, also drain agricultural areas of
Northwest Ohio.

The major federal legislation intended to safeguard these waters is the CleanAd¢{at
(CWA) 33 U.S.C. § 125#t seq.

The CWA requiresthe Ohio EPA to submit a biennial Report to th& LEPA identifying
waterswithin the State’s borderthat fail to meet Ohio’s water quality standar@8 U.S.C.
§81313(d)(1)(A); 40 C.F.R. 8830.7(b)(3), (d)The U.S. EPA can approve thedport “only if’
the Ohio EPA “assemble[s] and evaluate[s] all existing and readily available wyaddity-
related data and information” concerning these impaired waters, 40 C.F.R. 88 130. H}{XR), (

For certainlimited areas of Lake Erie, the Ohio EPA has done that. The State Agency
has, for example, included “portions” of Lakei€pn its list of impairedvaters since 2004

(Doc. 26-1, ID 8983). Further, following the 2014 Toledo water crisis, the Ohio EPAsgart

4 The Ohio EPA'’s website features images of HABs on various bodies of water dakrig lba
least 2010.



assessin@nd listingportions of the Lake Erie shoreline,” including some (but not all) of the
State’s water intee points as impaired for “public drinking water supplyd.).

But historially, the State haalso restrictedts testing areas, with “assessment units”
extending only “100 meters from the shore,” and encompassing ay&€@Qadius” around the
public waer intake points “associated Withe nearest shoreline unit[(Poc. 1-7, ID 141)> The
Ohio EPA has routinely failed to assess Lake Erie’s open w#tese “beyond the shoreline
and drinking water intake[]” areas and site of the recurring toxic dimmmn. (Doc. 17, ID
164).

Ohio's persistent failuresane to a head in 2016.

That year,in its Report to the U.S. EPA, the Ohio EPA explicitly refusetihssemble
and evaluateall existing and readily available water qualigtated data and informan”
concerning Lake Erie’s open watedf) C.F.R. 8130.1b)(5). Its rebukeput theU.S. EPAIn a
difficult position;the Federal Agencgouldapprove the Stateimpaired waters listonly if” the
Ohio EPAmet its CWA obligations40 C.F.R. 8130.7(d)(2).Given the Stats’admittedrefusal
to meet those obligationan outside observenight have expectethe U.S. EPA talisapprove
the State’s impaired waters list, and with it, B846 Report.

But it did not.

> To be precisethe Ohio EPA assessedhree shoreline areas of the [L]akewestern
(Ohio/Michigan state line to eastererminus of Sandusky Bay opening to Lake Erie); central
(eastern terminus of Sandusky Bay opening to Lake Erie to Ohio/Pennsyhanidirst); and
Lake Erie islands (including South Bass Island, Middle Bass Island, Nagh Bland, Kelleys
Island, Wes Sister Island and other small islands) extending 100 meters from the FBhese.
assessment units also include Public Drinking Water Supply intake zoneyaf®0@adius
around the intakes) associated with the nearest shoreline unit even if thegasee than 100
meters fronthe shore.” (Doc. 1-7, ID 141).



Instead,the U.S. EPA approved Ohio’s impaired waters list and its 2016 Report, and
“deferredto the State’s judgment not to assess the open waters of the Western Baadke of L
Erie,” (A.R. 3371), the samsaterswhere Toledts Water Departmerttetected “cyanotoxins . .

. recognized to be a hazard to humans, animals and ecosystenmsVgustars earlier. (A.R.
2728).

Plaintiffs in this case challengee U.S. EPA’s approval of OhHg2016 impaired waters
list uncer the Administrative Procedur&ct (APA). See5 U.S.C § 704. They disputethe
continuingfailure of theOhio EPA andhe U.S. EPAto perform their mandatory duties under
the CWA if not entirely, then at leastgorously and effectively.

Pending are the parties’ counter-motions for summary judgment. (Docs. 18).21, 22

| beginmy adjudication othe motiors with an overview othe CWA'’s requirements and
the Agencies’ substantial noncompliance, beginning in 20d& those requirements. Next, |
relate developments in this casence shortly before the plaintiffs filed their motion and
thereafter

For the reasons that follow, I: 1) deny plaintiffs’ motion for summary jucdgnvethout
prejudice; 2) hold my ruling on defendants’ motion for summary judgment in abeyance; 3)
remand, while retaining jurisdiction over this case, to the U.S. f&lPAction consistent with
this Order; and 4) timetable dates for status report(s) and a status conference

1. Statutory and Regulatory Background

The CWA “is acomprehensive water quality statute designed to ‘restore and maintain the

chemical, physical, and biolagil integrity of the Nation’s waters.PUD No. 1 of Jefferson Cty.

v. Wash. Dep’'t of Ecology511 U.S. 700, 704 (1994) (quoting 33 U.S.C1281(a)). A



cooperative statute, the CWA “establishes distinct roles for the Feder8taedGovernments”
in reducing pollutionid.

On the federal level, “the Administrator of the Environmental Protectiomége. . is
required, among other things, to establish and enforce techroésgyg limitations on individual
discharges into the country’s navigable watexemf point sources.ld. (citing 33 U.S.C.
881311, 1314). Not all pollutants, however, enter the water through “discernable . . . and
discrete” point sources, such discharges fronindustrial pipes or sewerageeatment plants
Am. Paper Institute, Incv. EPA 996 F.2d 346, 349 (D.CCir. 1993) (citing 33 U.S.C.
§1362(14) (brackets omitted)gge alscAnacosta Riverkeeper, Inc. v. Jacksor98 F. Supp.2d
210, 214 (D. D.C. 2011).

“Sediments and other biological materials can easily accumulate irs rikkevugh
normal ecological processes,” such as erosion and draidageostia Riverkeeper798 F.
Supp.2d at 214. “Many toxins,” including phosphorous, can also “enter[] water systems through
runoff from agricultural land.’ld. “Unlike point source pollutants, EPA lacks the authority to
control [these] nofpoint source discharges through a permitting proc&sténders of Wildlife
v. EPA 415 F.3d 1121, 1124 (10th Cir. 2005). Congress instead assigned that task to the states,
who enjoy “the primary responsibilitly] and right[] . . . to plan the development and (ibeiof
land and water resources.” 33 U.S.C. § 1251(b).

CWA 8§ 303 requires states “to institute comprehensive water quality standards
establishing water quality goals for all intrastate watd?UD No. 1 511 U.S. at 704 (citing 33
U.S.C 881311(b)(1)(C), 1313)). A state’s water quality standards “have two primary

components:” first, “designated ‘uses’ for a body of wageg.(public water supply, recreation,



agriculture)” and second, ats# water quality “criteria’ specifying the maximum concentration
of pollutants that may be present in the water without impairing its suitability fognaesd
uses.”Am. Paper996 F.2d at 349 (citing 33 U.S.C. § 1313(c)(2)(A)).

A lake’s “designatedise” is exactly what it sounds like description of “the manner in
which . . . waters are to be utilized by governments, persons, animals, and @flaatstia
Riverkeeper798 F. Supp.2d at 215 (footnote omitted). Ohio EPA, for instance, designages Lak
Eire for use as an “exceptional warmwater habitat,” a “public water supgtigultural water
supply, industrial water supply,” and for recreational “bathing.” Ohio Admin. Go8&451-
31(A).

“Water quality criteria, on the other hand, are measuretheofconditions of a water
body.” Anacostia Riverkeeper98 F. Supp.2d at 215. They can be expressed either as “specific
numerical limitations on the concentration of a specific pollutant in the watgr{o more than
.05 milligrams of chromium per &t) or more general narrative statements applicable to a wide
set of pollutants €.g, no toxic pollutants in toxic amounts.)Am. Papey 996 F.2d at 349
(footnote omitted). Most relevant to the instant dispute is Ohio’s narrative criggy@ding
algae which declares that “all surface waters . . . shall be . . . [flree from nuteet@sng the
waters as a result of human activity in concentrations that create nuisancksgobwaguatic
weeds and algae.” Ohio Admin. Code § 37484(E).

Regardles of whether they are numeric or narrative, the “key aspect of water quality

criteria is that they are dependent upon designated uses associated with Ahaonstia

Riverkeeper798 F. Supp.2d at 215. States “must,” in other words, “adopt those waligy qua



criteria” sufficient to “protect the designated use” assigned to arwaady. 40 C.F.R.
§ 131.11(a).

Once a state establishes water quality standards, it must also “compilef avigers . . .
that do not meet those standards,” known as a “Sd308(” or an impaired waters listhomas
v. Jackson581 F.3d 658, 661 (8th Cir. 2009) (citing 33 U.S.C. 8 1313¢e);also Blue Water
Baltimore v. Pruitf 266 F. Supp.3d 174, 176 (D. Md. 2017). Naming a particular body of water
an “impaired” water isignificant because it triggers a further obligation: “For each water on the
§ 303(d) list, the state must establish total maximum daily loa@$yDLs) “of certain
‘pollutants’ that the water can sustain without exceeding water qualitgastis” Thanas 581
F.3d at 662 (citing 33 U.S.C. §§ 1313(d)(1)(C), 1362(6)).

States identify their impaired waters and establish their TDMLs by “submitigmgially
an Integrated Report to the EPARlIue Water Baltimore266 F. Supp.3d at 176. Developing the
Integraed Report is an interactive process, which, by law, must include public partinipati
“that part of the decisiemaking process through which responsible officials become aware of
public attitudes.” 40 C.F.R. § 25.3(b).

During reporting years, Ohio EPAvittes public participation by releasing a draft of its
Integrated Report for a period of public comment. After affording “ample opportdmity
interested and affected parties to communicate their viadisthe StateAgency considers the
public comments, revises the Report and submits the final version to the U.S. EPA.

Within thirty days of submissiorthe U.S. EPAmust theneitherapprove or disapprove

the state’s 303(d) list. 33 U.S.C. § 1313(d)(2).



While the U.S. EPA has a measure of discretion in appgaw disapproving a state’s
impaired waters list, regulations under the CWA limit its discretioem Agency ‘shall approve a
list developed under [§ 303(d)] that is submitted .only if it meets the requirements of
§130.7(b).” 40 C.F.R. § 130.7(d)(2) (emphasis added). One of those requirements is that the
state “assemble and evaluatik existing and readily available water qualiglated data and
information” regarding the listed impaired waters. 40 C.F.R. § 130.7(b)(5) (emphasi$.&dde

If the date’s§ 303(d) listsuccessfully “assemble[s] and evaluate[s] all” relevant data, and
the U.S. EPA approves it, the state “shall incorporate” the § 303(d) list andDalysT into its
current continuing planning processiayes v. Whitmgr264 F.3d 1017, 1021 (10th Cir. 2001)
(quoting 33 U.S.C. § 1313(d)(2) (brackets omitted)).

If, on the other hand, thg.S. EPA disapproves the list, the federal government must, per
the CWA, assume the state’s responsibilities, so that the U.S. EPA must “idigvtiiypaired]
waters in [the s]tate and establish” its TMDLs “no[] later than thirty ddies the date of such
disapproval.Blue Water Baltimore266 F. Supp.3d at 177 (quoting 40 C.F.R. § 130.7(d)(2)).

Maintairing that the U.S. EPA wrongly approved Ohio’s 2016 8§ 303(d) list, plaintiffs

urge me to set asidbat approval,order theAgency to disapprove Ohio’s § 303(d) list, “and

®Alternatively, 40 C.F.R. §130.7(b)(6)(iii) permits a state to offer “rationalerfgrdzcision not
to use any existing and readily available data and information” riegaitd impaired waters,
subject to EPA approval. “However,” as the U.S. EPA has said, “a statesatennt to rely on
such data or information for a listing decision is separate from its thresholdtasligo

assemble and evaluate all existing and readily available-guasdty related information.” (Doc.
19-1, ID 8896).

As previously notedthe Ohio EPA expressly refused“assembleand evaluate all existing and
readily available water qualiselated data and informatibmegarding Lake Eris open waters
in its 2016 impaird waters list 40 C.F.R. §8130.7(b)(f).Even so,the U.S. EPA approve,
along withOhio's 2016IntegratedRepot.



identify the open waters of Lake Easimpaired within [thirty] days of disapproval as required
by Section 303(d) of the Clean YéaAct.” (Doc 1, ID 37).
2. Ohio’s Noncompliance With the CWA

Although the instant dispute concerns Ohio’s 2016 impaired waters list, the State’s
hesitancein deciding whether to declare the open waters of Lake Erie impaired dates back to
2012.

That year, he U.S. EPA saved the Ohio ERre trouble ofindependentlynvestigating
Lake Erie’'s open waters by providing it with “water quali®yjated” data the EPA already
collected from the area. Nevertheless, “[a]fter careful consideratima®hio EPA “decided nio
to add Lake Erie to the 2012 [8D3(d) list because the data were not received by the submission
date for consideration of external data,” and Ohio EPA had “no methodology” to tevdlua
(Doc. 261, ID 8987).The Ohio EPA assured the U.S. ERRat itwould “consider” listing the
Lake’s open waters as impairddring the next cycle, in its 2014 Integrated Repdit).(

However, in disregard dhat express assurantiee Ohio EPA did not do so.

Instead, Ohio’s 2014 Rert listed the Lake Erie shoneé as impaired due to excess
microcystin, but the State’s “Section 303(d) list . . . d[id] not include the waters belyend t
shoreline . . . where the Toledo and Oregon [water] intakes are locatedy” tievegh
“[ sSlampling results from water intakes for Toledo and Oregon . . . epadpe&dhio’s microcystin
threshold: (A.R. 2713) (emphasis supplied).

The U.S. EPAsenta letterto the Ohio EPAon August 7, 208,” pointing out this

discrepancyand “partial[ly]” approving the 2014 Integrated Report. TRederal Agency told

’ The EPA sent its lett¢ust over a yeaafter Toledo’s threglay water crisis had ended on
August 3, 2014.
10



Ohio it was “deferring its final decision on whether the waters beyond the sharelirghould

be on Ohio’s Section 303(d) list for impairment of . . . designated use [as a public wpgigt s
due tomicrocystin.” (d.). Notably, the U.S. EPA specifically attributed its deferral to Ohio’s
promise to add more assessment units “that would expand coverage to all drinkmigtaikts

in the [Western Lake Erie Basin] for the next listing cycl&d”)(

Elsewhere in the letter, the U.S. EPA also “note[d] that Ohio ha[d] not assedsetiie
with respect to the State’s narrative criteria at OAC 304B4(E), prohibiting . . . nuisance
growths of algae created by nutrients entering the water as a reswuitan activity.” (A.R.
2728). “Given the prevalence of HABs” on Lake Erie, the UBARrged the State “to develop
a methodology for assessing . . . the nuisance algal growth narrative water ayuatia.” (d.)

It also instructed Ohio to “consider the impact of HABs and nuisance algalhgom aquatic life
use, in addition to the impacts on recreational use,” as part of its “futurerasags$” (d.).

Finally, the U.S. EPA reiterated its Augug 7, 2015letterthat it “expect[ed] Ohio EPA
to fully assess the ten [assessment units] for Lake Erie and to assemble ane edMagxadgting
and readily available data, including EPA data, for the 2016 integrated report ardyistie.”
(A.R. 2727).

The Federal Agency had, in effect, given Ohio a pass despite the deficiencies in the
State’s2012and 2014 8303(d) liss. Doing so,the U.S. EPAalso gave the Ohio EPA both the
opportunity and a mandate to cure those deficiencies and otherwise fulfill Asabligations.

Yet in the years that folleed, Ohio ignored that opportunity and its duties.

To be sure, in the draft 2016 Integrated Report, Ohio EPA listed, in light, no doubt, of the

2014 Toledo water crisigs Lake Erie shoreline “assessment units” as impaired “for aquatic life
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use, public drinking water use and human health (fish contaminants).” But the Ohip EPA
playing a game of administrative pushba&kpressly declinetto pursue development of the
open water assessment units and methods at this time.” (A.R. 3451). Ratlaese Lake Erie

“is bordered by four states and one Canadian proviiGhio EPA believe[d] that assessment
and listing of the open waters under the CWA should be led by U.S. EPA in consult#ition w
the states.”Ifl. at 3450-51).

This “belie[f]” is contray to the CWA, which assigns to thstates. . .the primary role.

. . in establishingvater quality stagiards.”Natural Resources Defense Council, mcEPA 16
F.3d 1395, 1401 (4th Cir. 1998itation omitted) (emphasis partially supplied). Trexdleral
“EPA’s sole function, in this respect, is to review those standards for approvsiépd in to
establish water quality standards on a state’s belotlas a first step, buinly as a last resort,
when the statdnas faied to do so.Defenders of Willife, suprg 415 F.3d at 1124 (citation
omitted). Such a process “consistent with the basic goals and policiest timderlie the Clean
Water Actnamely, that states remain at the front line in combating pollut®axiium Timber
Co v. EPA835 F. Supp.2d 773, 7881 (N.D. Cal. 2011) (quotin@ity of Arcadia v. EPA411
F.3d 1103, 1106 (9th Cir. 2005)

The U.S. EPA explained as muchanAugust 29, 201éetterto the Ohio EPA rejecting
thedraft 2016impairedwaterslist and the State “belie[f]” that the U.S. EPA should do all the
heavy lifting:

We note that the responsibility to assess Ohio’s waters, including the ${e’s

waters of Lake Erie, and determine whether or not they are meeting Ohiels wat

quality standards, is specifically a state resfmiity under the CWA. . . EPA’s

role is to review and either approve or disapprove the state’s list of impaired
waters.
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(A.R. 2469 (statutory and regulatory citations omitted)).

In the same letter, the U.S. EPA directed Ohio to “assess all of its watees Western
and Central Basins of Lake Erie for all applicable water quality standandgjding the state’s
own narrative criteria prohibiting “nuisance” algae:

Such standards should include numeric criteria, narrative criteria, wateubesl

and antidegradation requirements. In particular the state should assessitsgainst

narrative standard at [OAC] 37450%(E):

The following general water criteria shall apply to all surface waters of the
state including mixing zones. To every extent practical and possible as
determined by the director, these waters shall be . . . (E) Free from

nutrients entering the waters as a result of human activity in concentrations
that create nuisance growths of aquatic weeds and algae

(1d.).

Ohio refused.

In a Sepember 30, 201Gesponsive letterOhio reiterated its “firm and consistent
position” that “all states and countries surrounding and contributing to the problémkea Erie
should, with leadership from our national EPA, develop a coordinated response.” (A.R. 2473). It
dismissed th&).S. EPA’s request to develop its own standards as “absiolddt(2474).

The Ohio EPA submitted its final 2016 Integrated Report to the U.S. EPA on October 20,
2016. (A.R. 3349). Like the initial draft, the final Report listed only the shorelirtie ahiLake
Erie as impaired, and reasserted Ohio’s refusal to assess the Lake’s ogran(Rat. -7, 1D
145).

3. The U.S. EPA Response to the 2016 Final Rart:
Compounding Inaction with More Inaction

The Ohio EPA was not alone in its noncompliance with its statutory mandate.

13



Although the CWA requires the U.S. EPA to approve or disapprove a state’s § 303(d)
list within thirty days,see33 U.S.C. § 1313(d)(2), the U.S. EPA, in response to Ohio’'s 2016
impaired waters list, did neither.

Despite Ohio’s unmistakable failure to do what it promised the U.S. EPA it would do
after 2014, and what the U.S. EPA itself told Ohio to do following receipt of the 2@fi6 d
Report, the U.S. EPA did not act on Ohio’s final 2016 Integrated Repitst8303(d) listat all
for nearly five months. When the U.S. ERAally did act, t was clear that, so far as tAgency
was concerned, none of Ohio’s persistent rigdi mattered: on March 31, 2017, thederal
Agency sent notice to the Ohio EPA that it would proceed with “formal approval under a
separate [forthcoming] letter.” (A.R. 3349).

The Agency’s notice forthrightly acknowledgd that “Ohio has yet to assess the open
waters of Lake Erie for algal impairment,” but expressetlinderstanding and expectation that
Ohio will continue to evaluate options to assess open waters of the Western Base &rie
based on relevant information, includimicrocystindata, for the 2018 [8§] 303(d) list.Id).

4. The Course ofThis Litigation

After nearly another two months had passed without any “separate” ‘ffappeoval”
letter from the U.S. EPA, plaintiffthe Environmental LawandPolicy Cenér, Michael Ferner,
and Susan Matz filed their first suit against the U.S. EPA, its Administrator Swcittt Bnd
Acting Regional Administrato Scott Kaplan

In their complaint, plaintiffs alleged the “U.S. E.P.A. [wa]s in violation of the CWA

becausedt failed to perform its nondiscretionary duty to approve or disapprove Ohio EPA’s

[8] 303(d) List within 30 days after the date of submissi@®& Environmental Law and Policy

14



Centeret al.v. EPA, et al. No. 3:17cv-01032 (N.D. Ohio) (Doc. 1, ID 11)hey soughtan
order compelhg the U.S. EPA to either approve or disapprove Ohio’s 20@&ired waters list
as statutorily required.

As sometimes dppens, filing suit got resuktsort of: two days after plaintiffs filed their
complaint, the U.S. EPA issued its formal approval, which “deferred to the Statasguotigot
to assess the open waters of the Western Basiak# Erie for the 2016 list.” (A.R. 3371). With
theU.S.EPA’s decision now final, plaintiffs voluntarily dismissed their initial gbamt, which
the Agency’s action had mooted.

Two months later, plaintiffiled the present suit against the same defendants.

This time around, plaintiffs challengde substance of the U.S. ERAdecision to
approve Ohio’s 201@npaired waterdist degpite the States failure to assedsake Erie’s open
waters The U.S. EPA’s approval of the Ohio Report is unsustainable, plaintiffs contend, because
the Ohio EPArefusdto “assemble and evaluate all existing and readily available \oyadity
related data and information” concerning the Lal®e40 C.F.R. § 130.7(b)(5). And, because
the U.S. EPA could approve Ohio’s § 303(d) list “onlytife Sate met that requiremersige40
C.F.R. 8 130.7(d)(2), plaintiffs maintain the U.S. EPA’s approval of Ohio’'s 2016 impaired
waters list was arbitrary and capricieurslaymen’s terms, indisputably wrong.

On receiving the caseskt alanuary 16, 2018 deadline for summary judgment motions.

Then, on January 15, 2018, a federal holiday, and the day leédrdeadlinethe U.S.
EPA notified plaintiffs’ counsel that it had “reevaluated [Ohio EPA’s] subimis and
determined that the submission is incomplete and thus not fully consistent witquhremesnts

of Section 303(d) of the Cleawater Act.” Accordingly, the U.S. EPAtated that itwas

15



“withdrawing the . . .approval [decisionkpecifically with respect to the open waters of Lake
Erie.” (Doc. 191, ID 8896) (Withdrawal Letter}

Confessing its error, the U.S. EPA’s Withdrawal Letter adopted and endorseairtbe s
argument plaintiffs laid out in their complaint: “Specifically, the State’s submisii@s not
demonstrate that the State has satisfied its statutory and regulatory oldigatessemble and
evaluate all existing and reagliavailable data and information regarding nutrients in the open
waters of Lake Erie within the State’s boundariekl’) (

Even so, the U.S. EPA wasmarkably willing to give Ohio yet anothenearned chance
to do what it should have done almost sixrgeago: “consistent with its obligations” under the
CWA, theFederalAgencyonceagain askethe Ohio EPA to evaluate and assemble all existing
and readily available data “and submit the results of that evaluation . . . in¢liidipgropriate,
an assessment of whether the waters are meeting the applicable water quakitylstandhe
U.S. EPA by April 9, 2018, so that it could reconsider its initial approlhlat 8897).

In view of the U.S. EPA’s sudden about face, | requested supplemental briefing and

scheduled oral argument.

81 am concerned, first, that the U.S. EPA did not infor@irpiffs that it was withdrawing its
approval of Ohio’s 2016 803(d) list until the eleventh hoand fifty-ninth minute before their
motion for sumrary judgment was to be filed.

| am concernedsecond, that the U.S. EP&d not inform me that it was withdrawing its
approval of Ohio’s 2016 803(d)at all, eitherformally through a court filing omformally by

email or otherwisel only learned abouthe Agency’s actiomfter plaintiffs’ counsehotified the

Clerk about this significant change in circumstances. Defendants’ oveasigiifies the whiff
of bad faitharising from the timing of itsnexplicably delayed notice to plaintiffs’ counsel.

Moreover, as the Agency well knew, by withdrawing its approval, there is no final A&genc
action sulect tojudicial review under the APA, lich prevents me fromadjudicaing the merits
of the plaintiffs’ motion for summary judgment.
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On the dateof the argument, March 6, 2018nbeknownst to counsel or me, tB&io
EPA responded to the U.S. EPA’s request for further information. The March i6datie no
additional “existing and readily available” watgnality—related data or information, but sdfe
Ohio EPA was developing a system to “assess|] the open waters of Laka Hsé¢ upcoming
2018 Integrated Report.” (Doc. 26-1, ID 8983).

5. Discussion

“The only recognized avenue for challenge to the substance of EPA’s actiomsvittkke
respect to tate [§ 303(d) list] submissioris a suit under the Administrative Procedure Act.”
Scott v. City of Hammond41 F.2d 992, 995 (7th Cir. 1984) (per curiam). That is the nature of
the claim plaintiffs assert here.

Section 706 of the APA directs me to “set aside agency action” that is “arbitrary
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C.
§ 706(2)(A). Plaintiffs argue that th&).S. EPA’s decisionto approve Ohis 2016 impaired
waters list wasrbitrary and capricioysespecially in light of the Agemgts yeasdong tolerame
of incomplete2012 and 2014ists. This is so, plaintiffs contendyecause Ohio failed (indeed,
expressly refused) to “assemble and evaluate all existing and readilgtbéerailater quality
related data and information” regarding Lake Erie’'s open wategd0 C.F.R. 8§ 130.7(b)(5)
The U.S. EPA could approve the tte’s 8303(d) list“only if” Ohio satisfied this requirement,
see40 C.F.R. 8 130.4d)(2). Sincethe StateAgencydid notdo sq plaintiffs maintainthat the
U.S. EPA’s approval of Ohio’s 2016 paired waters list was in error.

Plaintiffs makeaforceful point.
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Here, the U.S. EPA approved Ohio’s § 303(d)wikile concurrentlyacknowledginghat
Ohio*“has yet to assess the open waters of Lake Erie for algal impairment,” anthidmiyet” to
assemble and evaluate all existing and readily available data regarding Lak®igre\waters.
Even if not arbitrary and capricious, that decigiaees considerable doubt as to whether ‘iins
accordance with the law,” 5 U.S.C786(2)(A), which permitshe U.S. EPA to approve the list
“only if” 40 C.F.R. 8130.7(d)(2) Ohio first assembles and evaluates such data, wbich
admittedly did not do.

The problem is, however, th#éthe U.S. EPA revoked that action when it issued the
Withdrawal Leter"withdrawing the . . . approval [decisiogpecifically with respect to the open
waters of Lake Erie.” (Doc. 19, ID 8896). The present status of this case therefore leaves me
without a final gency action taeview-and a plaintiff “does not state a viable [APA] claim
against the EPA” absentdisputed‘final agency action.’Marquette Cty. Rd. Comm’n v. EPA
188 F. Supp.3d 641, 646-47 (W.D. Mich. 20K alsd U.S.C. § 704.

Seeking to overcoméhe impediment that théack of a final agency action erects
plaintiffs make two argumentdleither persuades nbe somehow go over, under, or around that
statutory barrier.

First, they contend the U.S. EPA’'s Withdrawal Letter is not a withdrawal for
reconsideration, but insteaa de factoand de jure final action and judicially reviewable

disapproval This is so, they gue,because the statue’s plain terms givelh®. EPA only two

® More specifically, APA §704 authorizes judicial review of “[a]gency acti@denreviewable
by statute and final agen@ction for which there is no other adequate remedy in court.” 5
U.S.C § 704. The U.S. EPA approval of Ohis 2016 impaired waters ligg a“final agency
action for which there is no other adequate remedy in tadrf,asneither party comnds that
the Agencys decision iseviewable by statut&ee also Scqtsuprg 741 F.2d at 995-96.
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options: “The Administratoshall either approve or disapprovva state’s § 303(d) list “not later
than thirty days after the date of submission.” 33 U.S.C. § 1313(d)(2) (emphasis’ddded).

| cannot agree.

For one, the U.S. EPA enjoys inherent authority to reconsider prior deci€ibzens
Against Pellissippi Parkway Extension, Inc. v. Min&a5 F.3d 412, 416 (6th Cir. 2004). “Even
where there is no express reconsideration authority [in the governing statutgnénal rule is
that anagency has inherent authority to reconsider its decision, provided that recoiwiderat
occurs within a reasonable time after the first decisi@elille Mining Co. v. United States

999 F.2d 989, 997 (6th Cir. 199%)While | may not approve of thg.S. EPA’s handling of

10If the U.S. EPA’s Withdrawal Letter were a statutory disapproval, plsintibm sure, would
not want me to vacate that decision, but merely affirm it and remand backUWoStHePA with
an order directing defendants to “identify [impaired] waters in . . . [Ohio] and isstabDMLs
“for such waters.” 33 U.S.C. § 1313(d)(2).

11 Plaintiffs’ counsel @imed at oral argument that the seweonth delay between the.S.
EPA’s approval of the 2016 Integrated Report, and its withdrawal of approval wirteyond
the “reasonde” window for reconsiderationThe weight of the factual circumstances faker
argument.

The U.S. EPAhad reasorio apprehendhat Ohio’s 2016 803(d) list was legally insufficient
shortly after Ohio filed it onOctober 20, 2016. After all, the U.S. EPA had earlier reviewed the
draft 2016 Report and setihe Ohio EPA a dtailed letter insticting the Sate Agency to
assemble and evaluate all existing and readily available water epaddityd dataelative to
Lake Erie’s open waters and algal growths. In response, the Ohio EPA refettedtruction
outright. It then submitted its 2016 final Integrated Repepeatingthe same 803(d) list
discussion from the draft Report.

Instead of disapproving Ohio’s incomplete impaired waters list, or taking anyaypsspriate
action under the CWA, the U.S. EPA took roughly five monthissoe an unfounded decision
“formallly] approv[ing]” the list, and theanother seven montls withdraw the approval. And,
in each instancelaintiffs’ lawsuitstriggeredthe Federahgency’s actions

However, precedent cautions against doing as tgfairask and concluding that thearlier
approval still standsThe “reasonable time” measure runs from the date oadgleacy’sinitial
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Ohio’s 2016 Integrated Report, | “prefer[] to allow agencies to cure tivan mistakes rather
than wasting the courts’ and the parties’ resourddmétay 375 F.3d at 417 (citation omitted).
For another, even ifagreedhat theEPA’s withdrawal is a disapproval the colbquial
sense'? | cannot agree thadlejure, it constitutes a “final agency action” for APA purposgee
5U.S.C. § 704.
An agency action is “final” if it “mark[s] the ‘consummation’ of the agency’s

decisionmakig process,” and if it is “one by which ‘rights or obligations have been determined,

decision, to its notice of suspension and reconsiderdielville Mining v. United State999
F.2d 989, 100801 (6th Cir 1993). Where an agency’s “attempt[] to correct legally erroneous . .
. determinations that, left uncorrected, would be vulnerable to court challenge . . . pgkibe
for reconsideration,” the Sixth Circuit has said eight months is not an unreaspeabté of
time to reconsider a decisidd. at 997-1000.

Moreover, while the conduct of the U.S. EPAis-a-vis Ohio’'s 2016 Integrated Report
manifested an apparently obdurate determinatmnto do its jobtwo circumstances persuade
me that remand is the best course in this case.

First, it is the most prudent option. If | were to find that, despite the Withttzettar, the initial
approval stands abe Agency’sfinal action, & appeal ath yet more delay would likely follow
regardless oivhether | vacatedr affirmedthe Agencss decision.

Another reason is thaemand may well lead to the result the plaintiffs have sought all along:
disapproval of Ohio’s 2016 impaired waters list.diving credit to that possibilityl accept
statements by th&ederalAgency’s lawyers, who themselves suggested remand during oral
argument, as a signal that there is good reason to expect that remand wdl dessppoval of
Ohio’s 2016 impaired waters lislf so, after years of inaction by both the State and Federal
EPAs, proverbial firsstep of a 1000 mile journey will have, at long, and long overdue last, have
been taken.

12The Withdrawal Letter states the “EPs reevaluatethe State’s submission and determined
that the submission is incomplete and thus not fully consistent with the requirementse of” t
CWA. (Doc. 191, ID 8896)(emphasis supplied)f the U.S. EPA has already “reevaluated”
Ohio EPA'’s submission and found it “incomplete,” and inconsistent with the CWA, then what's
left to “reconsider? Nonethelesd,accede to the Agemts assertion that, whatever it is doing, it
is within the lawful ambit of its “inherent authority” to reconsider its prior astidMinetau
suprg 375 F.3d at 416-17.
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or from which ‘legal consequences will followJama v. Dep’t of Homeland Se¢60 F.3d 490,
495-96 (6th Cir. 2014) (citations omitted). The U.S. EPA’s Withdrawal Letter is neither

It is not the “consummation” of the U.S. EPA’s decisionmaking process, becaatfis it c
for Ohio to submit further information, after which the U.S. EPA intends to issue a further
approval or disapproval decision. Nor is the Withdrawatdrean action from which “legal
consequences will followegal consequences will follow only after the U.S. EPA issues a final
approval or disapproval, at which point eittiee Ohio EPA will implement the restrictis from
the approved 2016 303(d) list, or thdJ.S. EPA shall begin the process of “identify[ing] such
[impaired] waters in [Ohio],” and establishing their TMDLs. 33 U.S.C. § 1313(d)(2)t Aen
stands under the Withdrawal Letter, no “rights or obligations have been determiapdy”
suprag 760 F.3d at 4996 (citation omitted).

Plaintiffs alternatively reason that if the withdrawal is not a final action, then st mu
constitute further inaction, which is grounds for a “citizen suit” against Aidtrétor Pruitt for
failing to discharge his nondiscretiagamandatoryduty to choose between his binary options to
approve or disapprov@hio’s § 303(d) list within thirty daysf submissionSee33 U.S.C. 88§
1313(d)(2), 1365(a)(2

While that may be correct, it is not the claim plaintiffs’ assertedhair tpending

complaint, and plaintiffs are not entitledlidng new causes of action in response to defendants’

13 Under the CWA, “any citizen may commence a civil action on his own behalf . . . agy@inst t
Administrator where there is an alleged failure of the Administrator to perfany
[nondiscretionary] act or duty.” 33 U.S.C1865(a)(2). This is the avenue plaintiffs pursued in
their initial suit against defendants when the U.S. EPA failedh@arly five moths) to approve
or disapprove Ohio’s 2106 impaired waters list.
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countermotion for summary judgmentucker v. Union of Needletrades, Industrial and Textile
Employees407 F.3d 784, 788 (6th Cir. 2005).

Even more to the pointplaintiffs cannot sue th&).S. EPA for failing to discharge a
nondiscretionary duty without first giving sixty days’ notice tbé alleged violation to “the
[EPA] Administrator,” the “State in which the alleged violation occurs,” and “digged
violator.” 33 U.S.C. 8§ 1365(b)(1)(A). Strict “compliance with the[se] notice and delay
provisions . . . is a mandatory condition precedent to the commencement” of a citizen suit
Historic Green Springs, Inc. v. Louisa Cty. Water Au883 F. Supp.2d 562, 565 (W.D. Va.
2011) (quoting-riends of the Earth, Inc. v. Gaston Copper Recycling C&29 F.3d 387, 399
(4th Cir. 2011))Because plaintiffs did not provide sixty days’ notice before initiating this suit,
they cannot now transform their APA itta into a CWA claim for failure to perform a
nondiscretionary duty.

There presently beingo final agency action to review, plaintifisannot prove an
essential element of their clailBee e.g, Marquette Cty. Rd. Comm’supra 188 F. Supp.3d at
658 (“Phintiff fails to state a claim against the EPA . . . because the EPA’s actionstare
reviewable under the APA.”). What’s more, with no authority to directtl® EPA to act on
Ohio’s 2016 803(d) list, | cannoat this pointorder the relief they seek in anyesxn. For these
reasons, | deny plaintiffs’ motion for summary judgment.

Conclusion

Defendantslegal maneuvering prevents me fromimglon the merits in this case, but

Ohio’s “incomplete” “Sectior803(d) List submission” remains pending before the BF5A for

either finalapproval or disapproval. (Doc. 119 ID 8896).Thus, Ihave authorityo “remand the
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case to the agency so that the agency may take further action consistehevathréct legal
standards.Mineta, supra 375 F.3d at 416 (cit@n omitted).

On March 6, 2018the Ohio EPA responded to the U.S. EPA’s request for further
information, giving theFederalAgency nothing further to consid&r The State’s§ 303(d) list
therefore stands as initially submitted in Ohio’s 2016 Integrated Report, with tioh Bldetter
triggering theU.S. EPA’sthirty-day-timeline for approal, or disapproal of the 2016impaired
waters list 33 U.S.C. § 1313(d)(2); 40 C.F.R § 130.7(d)(2).

Unfortunately, however, the initial thidgaytimeline (which wold have ended April 5,
2018,) has already passed. And | acknowledge the uncertainty of the presemnitigay have
interfered with the U.S. EPA’s decisionmaking procedures.

Accordingly, | permit the U.S. EPA to render its approval or disapproval of Ok0d'6
§ 303(d) list within thirty days of the datenterthis orderl anticipatethat the U.S. EPAshall’
timely comply with this statutory dutyd3 U.S.C. 81313(d)(2) (emphasis added), aneemand

to the Agency to move forward with thatocess.

14| take judicial notice oOhio’s March 6 2018 letter, and incorporate it by reference into the
recordin anticipationthat the U.S. EPAvill consider it on remand. | do tkame for Michigan’s
2016 Integrated Report, which “designated [Michigan’s] entire contiguous portioakefErie
as impaired . . . based on ‘persistent significant algal blooms’ . . . causisgrinaiconditions
related to nutrient expression.” (Doc. 18, ID 8721). Further, | also take nbdten March 22,
2018,the Ohio EPA released its draft 2018 Integrated Report for public comnSssD@c. 28).
Finally, for the first timean Ohio EPA Report, whether draft or finda§ proposing to designate
the open waters of Lake Erie’s Western Basin . . . as impaired for recreationiduetal algae
and drinking water due to occurrences of microcysteeOhio Environmental Protection
Agency News ReleaséDhio EPA Issues Latest Water Quality Rep@vtarch 22, 2018)
http://epa.ohio.gov/News/OnlineNewsRoom/NewsReleases/Tabld/65962kttic300/lmguage
/lenUS/ohioepaissueslatestwaterquality-report-2018.aspftast accessed April 5, 2018).
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In the meantime, | retain jurisdiction over this suit and all matters affectity it.

Concurrently, | withhold my ruling on defendants’ counter-motion for summary judgment

151 consider remand and retention of jurisdiction to be appropriate so that | can kederta
judicial review under the APA, if needdd)lowing whatever action the U.S. EPA takes.

Ohio’s final 2018 Report may, or may not completevibie faceas tothelisting of Lake Erie’s
open waters as impaired in itsaftr2018 Report. In the meantimeowever, mny months may
passbetweenthe close of the public comment perigdow set forMay 4, 2018) and theState
Agency’s submission of the final 2018 Report toth8. EPA.

Further,even if Ohiofinally completes an about face as to its 2018 impairment lidfiragdoes

not mootor reduce the need for me to retain jurisdictiSee Anacostia Riverkeeper, Inc. v.
Jackson 713 F. Supp.2d 50, 51 n.1 (D.D.C. 2010) (claims challenging agency action are mooted
only when the agency takes subsequent action superceding the disputezh)ddicisie U.S.

EPA disapproves the 2018ting, that should get the TMDLs determination process underway
(and done, in light of the thirtggay deadline for completion of that processe 33 U.S.C.

§ 13133(d)(2);40 C.F.R. 8130.7(d)(2))sooner than it would following approval of 2018
impairment listing in Ohio’s 201Report.

Moving sooner, evemelatively slightly, rather than later matters. TMDL determinatisrbut
the first step; thereafter, restoration and remediatibiake Erie to Ohis water quality
standards, could, according to U.S.AEBounsel at oral argumertgake from eight tawenty
threeyears. Remediation of farmland runoff, the primary source of the Lake’draigessysin
problem, is vastly more difficult than remediation of point source pollution. Thus, foetssn,
at least, th016listing remains at issue.

Finally, | take judicial néice that in 1988the Ohio General Assembly prohibited the sale of
“household laundry detergent[s] containing phosphorus in any form in excesslwdlbpercent

by weight; effective “January 1, 1990 Ohio Rev. Code $111.10.Likewise, in 2008 the
General Assembly imposed similar prolbition against the sale of phosphowentaining
dishwashingletergent®ffective“July 1, 2010.” Ohio Rev. Code § 6111.11.

Legislative action of this sorappears to be the most expedisoand effective means of
accomplishing the goals of the CWA. More importantlyatild probably do so in substantially
less time than the potential twerttyree years it will othevise takeJust as seince andndustry
appear to have worked together to meet they®ar deadlines séty the General Assembly for
limiting phogphorus inhouseholdcleaning productsone would hope science aadriculture
could also work togetherto reducephosphorusn fertilizers, within a deadline the General
Assembly with due deliberation could set.
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It is, therefore,

ORDERED THAT:

1. Plaintiffs’ motion for summary jugiment (Docs. 18, 21) be, and the same hereby
is, denied, without prejudice;

2. This case be, and it hereby is remanded to the defendant United States
Environmental Protection Agency for further proceedings consistent wgh thi
Order and provisions and regulations, as applicable, of the Clean Water Act, 33
U.S.C. 8§ 125%t seq,.

3. Defendants’countermotion for summary judgment (Doc. 22) be, and the same
hereby is, held in abeyance pending further proceedamgs

4, The parties sall submit status report(sy May 15, 2018, orsoonerin the event
of any relevant action by the United States Environmental Prote&giency.

So ordered.

/s/ James G. Carr
Sr. U.S. District Judge

That would mean that much sooner, rather than later, the right of all persons dependent upon a
clean, toxiealgaefree Lake Erie for access safe drinking water coulde accomplished and
guaranteed.
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