Hansen v. Nelsg

N et al Dac.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Scott Kelly Hansen, Case No. 3: 17 CV 2085
Plaintiff, MEMORANDUM OPINION
AND ORDER
_VS_
JUDGE JACK ZOUHARY

Ronald E. Nelson, et al.,

Defendants.

Plaintiff pro seScott Kelly Hansen, an Ohio inmate, brings this Section 1983 action agg
Defendants Ronald Nelson, Brian Wittrup, and JiWb, employees of the Ohio Department o

Rehabilitation and Corrections (ODRC) and thkio Adult Parole Authority (OAPA). The

Complaint alleges constitutional rights violatiansconnection with the revocation of Hansen’s

parole in 2014 and subsequenhidé of release on parole #016. Specifically, Hansen contendg
Defendants wrongfully revoked his parole due tcadsd” technical rule infraction (Doc. 4 at 3—8)
then wrongfully denied him release on parole based on his earlier federal offdnae€$-{16).
Hansen also claims he was improperly classisda level-four inmate and has been held
segregated confinement without a hearing since 2014t(17-22). He seeks monetary damage
and injunctive reliefil. at 23). Hansen moves to proc@etbrma pauperigDoc. 1); that Motion
is granted.
BACKGROUND
In October 1991, while on parole from an eartate sentence, Hansen was convicted

bank robbery in Ohio federal cdwand sentenced to eleven years in prison. The OAPA issug
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state detainer warrant, but the BOP inadvertartgased Hansen from federal custody in Octob

1997. In April 1998, the OAPA declared Hansenddator at large. 11998 and 1999, Hansen wag

D
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charged in Rhode Island federal court with ses@mts of bank robbery and one charge of escape

from the institution in which he was detainédl @t 4). See Hansen v. Lappi800 F. Supp. 2d 76,
80 (D.D.C. 2011). He was sentenced to 221 mantbgson, and the OAPA again issued a detain
warrant. Id.

Upon completion of Hansen’s federal sewstand return to Ohio custody, the OAPA hel
a parole violation hearing in September 2014 (@at 6). Following the hearing, the OAPA foung
Hansen guilty of a parole violation based or #998 escape charge -- a charge he disput]
Nevertheless, the OAPA revoked Hansen’s parole and denied his parole eligibility for 24 m
(id. at 7-8). In August 2016, the OAPA held a parole hearthgaf 10). It denied release and
continued further consideration of parole until August 20d.8a¢ 12). Hansen’s maximum state

sentence expires in 2038.(at 13).

Meanwhile, Hansen alleges that upon his retar@hio custody, he was given a level-fouf

security classification. As a result, he claihes has been held in “segregated punitive solita

confinement” since September 201d. &t 18). He suggests thiscairity classification was based

bnths

Y

on the OAPA determination that he previously escaped detention in April 1998, but he alleges he

has been denied “any form” of hearing. @t 19-20).

Hansen contends that (1) the 2014 revocatiqraoble, (2) the 2016 denial of parole, an
(3) the security classification and placement in segregation each violate his constitutional
under the Eighth and Fourteenth Amendments. He also claims Defendants retaliated again

for filing other Section 1983 lawsuitsl( at 21).
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DISCUSSION

Pro sepleadings are liberally construeBoag v. MacDoughal454 U.S. 364, 365 (1982)
(per curiam)Haines v. Kerner404 U.S. 519, 520 (1972). Thie@t, however, must dismiss an
action under 28 U.S.C. 88 1915(e) and 1915A ifiisf state a claim upon which relief may be
granted or lacks an arguable basis in law or fagitzke v. Williams490 U.S. 319, 325 (1989).
An action has no arguable basis in law when amdifet is immune from suit or when a plaintiff
claims a violation of a legal interest which clearly does not existat 327. An action has no
arguable factual basis when the allegations are “delusional” or “wholly incredibleriton v.

Hernandez504 U.S. 25, 33 (1992).

This Court must construe the Complaint in the light most favorable to Hansen, accept all

factual allegations as true, and determine whatieeComplaint contains “enough facts to state|a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).
A complaint need not contain detailed factudgations, but its “allegations must be enough tp
raise a right to relief above the speculative levédl’ A claim is plausible when the complaint
contains “factual content that allows the courtitaw the reasonable inference that the defendant
is liable for the misconduct allegedAshcroft v. Igbal556 U.S. 662, 678 (2009).

Revocation and Denial of Parol¢Claims 1-4)

The Supreme Court has definitively held ttjghere is no constitutional or inherent right
of a convicted person to be conditionally releabetbre the expiration of a valid sentence.|

Greenholtz v. Inmates of Neb. Penal & Corr. Compled2 U.S. 1, 7-11 (1979) (“That the statg
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holds out thepossibility of parole provides no more thanare hope that the benefit will be
obtained.”). Simply put, there is no federal constitutional right to paB&se. Gavin v. Well914

F.2d 97, 98 (6th Cir. 1990). Nor does Ohio law cregbeotected liberty interest in parole, as th
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decision to grant or deny parole lies wholly within the discretion of the O/&@&.Jergens v. Ohio
Dep’t of Rehab. & Cor;.492 F. App’x 567, 569—70 (6th Cir. 2012Jansen therefore fails to state)
a cognizable constitutional claim based on his 2016 denial of parole.

Hansen also fails to state a claim based 82014 revocation of parole. He does not allege
that he was deprived of the procedural protections recognikéatirssey v. Brewed08 U.S. 471,

490-91 (1972). In fact, he acknowledges that hevedei parole violation hearing in response t

O

a written chargesgeDoc. 4 at 6—7). Further, “claims which challenge the revocation of parole|are
not cognizable under § 1983 until the parole revocation has ‘been reversed on direct appea
expunged by executive order, declared invalid by a state tribunal authorized to make|suck
determination, or called into question by a federal court’s issuance of a Wwabeés corpu¥
Johnson v. Wilkinsqr2000 WL 553929, at *2 (6th Cir. 2000) (quotidgck v. Humphreyp12 U.S.
477, 486-87 (1994)). Hansen alleges no facts suggesting his revocation of parole hag bee
invalidated in any of these way%his claim must be dismissed.
Security Classificationand Segregated Confinement (Claim 5)
Eighth AmendmentThe Eighth Amendment embodies “broad and idealistic conceptq of
dignity, civilized standards, humanity, and decency” against which courts must evaluate penal
measuresEstelle v. Gamblel29 U.S. 97, 102 (1976). The Supee@ourt established a framework
for determining whether certain conditiord confinement constitute “cruel and unusud
punishment” prohibited by the Eighth Amendmelkiilson v. Seiter501 U.S. 294, 298 (1991).
First, the plaintiff must plead facts which, if trestablish a sufficientlgerious deprivation. The
severity of the deprivation is measured objectively, in response to “contemporary standatds o
decency.”ld.; Hudson v. McMillian 503 U.S. 1, 8 (1992). Seconde thlaintiff must demonstrate
that prison officials acted with a culpablemts state, which is measured subjectivélydson 503

U.S. at9.




“Because placement in segregation is a routiseasinfort that is a part of the penalty thaf

criminal offenders pay for their offenses against society, it is insufficient to support an Ei
Amendment Claim.”"Harden-Bey v. Rutte624 F.3d 789, 795 (6th Cir. 2008) (quotiMgrray v.
Unknown Evert84 F. App’x 553, 556 (6th Cir. 2003)). Nor does Hansen allege any cogniz
injury, physical or otherwise, resultifigom his confinement in segregatio8ee id.42 U.S.C. §
1997e(e).This claim therefore must be dismissed.

Due ProcessPrisoners have no constitutional right to be incarcerated in a particular pr
or to be held under a specific security classificat@lm v. Wakinekonal61 U.S. 238, 245 (1983);
Cash v. Rendl997 WL 809982, at *1-2 (6th Cir. 1997). Bners have narrower liberty interestg
than other citizens, as “[l[Jawful incarcerationngs about the necessary withdrawal or limitatio
of many privileges and rights, a retractiontifisd by the considerations underlying our peng
system.” Sandin v. Connes15 U.S. 472, 485 (1995) (interrplotation marks omitted). “[T]he

Constitution itself does not give rise to a libentyerest in avoiding transfer to more advers

conditions of confinement.Wilkinson v. Austin545 U.S. 209, 221 (2005). Therefore, unless the

placement imposes an “atypical and significant hapdsh the inmate in relation to the ordinary

incidents of prison life,” the prisoner will have nnstitutionally protected liberty interest at stake.

Sandin 515 U.S. at 484.
Whether administrative segregation impaae$atypical and significant hardship” depend

on the nature of the confinement and its duratibiarden-Bey 524 F.3d at 792 (reversirsgia

spontedismissal where prisoner alleged indefimiggention in administrative segregation without

a hearing). And if the hardshigpsevere enough to trigger due process protections, then the pris

is entitled to periodic review of $iistatus to ensure that hentinued placement in segregation i$

supported by “some evidence3ee Harris v. Caruso465 F. App’x 481484 (6th Cir. 2012)

(quotingSuperintendent v. Hil472 U.S. 445, 454 (1985)).
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Here, Hansen claims that he has been heddgnegated confinement for three years -- sin

Ce

September 2014 -- “without any form of (Due Process) [sic] through an institutional disciplipary

review, or disciplinary hearing, of any kind” (Doc. 4 at 20). Aslarden-Bey “the prison may
have ample reasons for segregating [Hansen] . . . and may indeed have given him all
procedural protections to which he is entitletiarden-Bey 524 F.3d at 793. But the Complaint
alleges facts sufficient to state a plausible due pockim. This is sufficient to survive screening
under 28 U.S.C. 88 1915(e) and 1915A.

Retaliation

A prima facie case for retaliation requires Ham$o show (1) he engaged in protecte
conduct; (2) an adverse action was taken againghiaitnvould deter a person of ordinary firmnes
from continuing to engage in that conduct; anda(8ausal connection exists between the first tw
elements.Thaddeus-X v. Blattefl 75 F.3d 378, 394 (6th Cir. 1999). In short, Hansen must alle
he engaged in constitutionally protected agtivéind Defendants attempted to penalize him fq
doing so.

Hansen identifies two previously filed $ien 1983 lawsuits (Case Nos. 09 CV 517 and 1
CV 773) as his protected conduct, and he chatiaetethe revocation and denial of parole an
placement in segregated confinement as advacdions. But he alies no facts plausibly
suggesting a causal connection between these two elements. At most, he states that De
Wittrup “was directly involved” in one of the digr civil cases, which was resolved shortly befor
Hansen returned to Ohio custody (Doc. 4 at Zsuming all the allegations in the Complaint ar
true, Hansen offers no more than a possibiligt time or more of the Defendants may have act

unlawfully. This is insufficient to state a plausible claim for relief.
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CONCLUSION
Accordingly, Claims 1 through 4 and the Eighth Amendment challenge in Claim 5|are
dismissed under 28 U.S.C. 88 1915(e)(2)(B) and 1918Ansen may proceed solely on the due

process allegations in Claim 5 -- namely, thatshieeing denied constitutionally adequate revieyw
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of his prolonged confinement in segregation. Actcwly, the U.S. Marshal is instructed to serve
Defendant Brian Wittrup with the previously filed summons and Complaint (Docs. 1-3, 4).

IT 1S SO ORDERED.

s/Jack Zouhary
JACK ZOUHARY
U. S. DISTRICT JUDGE

January 5, 2018




