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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RYAN M. DICKIE, ) CASE NO. 3:17-cv-02414
Plaintiff, ;
V. ; MAGISTRATE JUDGE DAVID A. RUIZ
NANCY A. BERRYHILL, ;
Acting Comm’r of Soc. Sec., ) MEMORANDUM OPINION AND ORDER
Defendant. ;

Plaintiff, Ryan M. Dickie (hereinafter “Plaintiff”), dllenges the final decision of
Defendant Nancy A. Berryhill, Acting Comssioner of Social Security (hereinafter
“Commissioner”), denying his applications foPariod of Disability (“POD”) and Disability
Insurance Benefits (“DIB”) under Titlg of the SocialSecurity Act42 U.S.C. 88 416(j}423et
seq (“Act”). This court has jurisdiction pursuant4@ U.S.C. § 405(g)This case is before the
court pursuant to the consent of the par{igs16). For the reasoset forth below, the
Commissioner’s final dgsion is AFFIRMED.

I. Procedural History
On April 8, 2014, Plaintiff filed his applicatns for POD and DIB, alleging a disability

onset date of March 26, 2014. (Transcript (“Y210-211). The applicationas denied initially
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and upon reconsideration, and Pld@imequested a hearing befoaa Administrative Law Judge
(“ALJ"). (Tr. 97-157). Plaintiff participatd in the hearing on September 20, 2016, was
represented by counsel, and tedtifi€lr. 51-96). A vocational expert (“VE”) also participated
and testifiedld. On January 13, 2017, the ALJ found Ridi not disabled. (Tr. 45). On
September 18, 2017, the Appeals Council denied Rfamequest to review the ALJ’s decision,
and the ALJ’s decision became the Commissiorferad decision. (Tr. 1-7). On November 17,
2017, Plaintiff filed a complaint challengingetiCommissioner’s finadecision. (R. 1). The
parties have completed briefingthis case. (R. 13 & 15).

Plaintiff asserts one assignmerfterror: the ALJ failed to #tow the treating physician rule
with respect to several bis treating sources. (R. 13).

Il. Evidence

A. Relevant Medical Evidencé

Plaintiff alleged disabilitypeginning on March 26, 2014, due to Chiari Malformation with
surgery in November 2011; headaches; muselgkwess; status-post bilateral knee surgeries;
sleep apnea; and asthma. (Tr. 238).

1. Treatment Records

On March 4, 2014, just prior to the allegmtset date, Marlene C. Bultemeyer, M.D.,

diagnosed migraine, cervicadgiand myalgia; she notedattPlaintiff should “consider

1 Plaintiff's brief does not includa statement of relevant fadbut states that he “agrees
generally with the summary afiedical facts contained jthe] ALJ['s] Opinion.” (R. 13,

PagelD# 941). The court’s order specifically states that “[a]ny fact in the transcript not referrg
to in a party’s Statement of Relevant Facts imayleemed non-essentialthe determination of
the issues presented.” (R. 6, P@ge53). The court’s r@tation of the medicalecord, therefore,

is primarily limited to those treating source wiphs that Plaintiff alleges were improperly
rejected.
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counseling;” continued his current medications, and continued his exercise regimen. (Tr. 321).

On March 27, Plaintiff saw Joseph Kuhn, M.i¥ho opined Plaintiff should be off work
from March 26, 2014 until April 14, 2014, due to neck pain. (Tr. 351).

On April 8, 2014, Plaintiff again saw Dr. Kuhnasihg that he needs a work slip, that he
does not see specialist Dr. Lazoff until May 1, 2014, and that he cannot work due to neck an
occipital pain. (Tr. 349). Platiff weighed 300 pounds, but tleeis no indication Dr. Kuhn
performed a physical examinaii at that time. (Tr. 349).

On January 28, 2014, after a CT scan, AadwW. Potter M.D.’s impression was
“[s]uboccipital decompression without evidenof complication. No crowding of the
cervicomedullary junion.” (Tr. 306).

On September 10, 2014, magnetic resonaneging (MRI) of the brain “showed
incidental left maxillary sinusetention cyst, changes frgmosterior occiftal/suboccipital
decompressive surgery for treatment of @Hianalformation with typical postoperative
appearance. Otherwise, the brain was unremagkg(bt. 539). On the same date, an MRI of the
cervical spine “showed chronigpical postoperative changes at the craniocervical junction
subsequent to posterior occipitsuboccipital decompressivergery for treatment of Chiari
malformation. There were chronic mild to mirdgenerative changes. There was chronic mild
right frontal stenos secongato disk protrusion and likgltiny uncovertebral osteophytes
without evidence of nerve root compression. €h&as mild degree of left paracentral disk
protrusion at C5-6, increased ingilee at interval abutting portion tfe left side of the anterior
margin of the spinal cord.” (Tr. 539).

On November 3, 2014, x-rays of the hands, faed, sacroiliac joints were negative. (Tr.

406-408).
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2. Opinions Concerning Plaintiff's Functional Limitations

On September 11, 2013, approximatekyrsonths before the March 20, 2014 alleged
onset date, nurse practitioner Elizabeth Wladeckpleted a “Certification of Health Care
Provider for Employee’s Serious Health Conditidom so that Plaintiff could take leave under
the Family and Medical Leave Act. (Tr. 339-348he checked a box indicating that Plaintiff
would be unable to perform his job functions dodis condition, which shdescribed as “flare
ups” of cervicalgia, migraines, and occipital regra (Tr. 340). She estimated that flare-ups
occur one-to-four times per month and last tiéwvo days per episode (Tr. 341). Nearly six
months later, on March 5, 2014, Marlene C. BultganeM.D., also signed the form. (Tr. 342).

On May 13, 2014, the State Agency providedHrhn with a medical questionnaire that
inquired about Plaintiff's impairmesitand work limitations. (Tr. 360-362p)n May 26, 2014,

Dr. Kuhn returned the form withogbmpleting it, noting only that Head first seen Plaintiff in
July of 2004, and last saw him on April 8, 201d!.

On June 20, 2014, Dr. Lazoff completed a funwiccapacity questionnaire noting that he
first saw Plaintiff on May 1, 2014, which was also the last date he saw him. (Tr. 389). He stated
that Plaintiff had cervicalgia, headaches, faaigit syndrome, and myofascial pain syndrome.
(Tr. 389). Plaintiff had difficulty with statioeck positions and lifting, but had no limitations in
his activities of day living. (Tr. 390).

OnJuly 2, 2014, State Agency physician Venkatachala Sreenivas, M.D., completed a

physical RFC assessment. (Tr. 104-106). According to Dr. Sreenivas, Plaintiff could frequently
lift and/or carry 10 pounds and occasionallydifid/or carry 20 pounds (Tr. 104). He could sit
for 6 hours in an 8-hour workday and stand and/lk for 4 hours in an 8-hour workday (Tr.

104-105). He could occasionally climb ramps atairs, balance, stoop, kneel and crouch, but




never climb ladders, ropes and scaffolds or cr@iwl. 105). He needed to avoid all exposure to
hazards. (Tr. 106).

On September 17, 2014, Dr. Lazoff completeother functional capacity questionnaire
noting that he first saw Plaintiff four montearlier and last saw him in August of 2014. (Tr.
386). He stated that Plaintiff iaervical radiculop#ty, cervicalgia, neck pain, and headaches
since 2010ld. Dr. Lazoff opined that Plaiifif could not do any of théollowing: lift more than
one pound; work above shoulder lege below waist level; climb, bend, twist, stoop, or work
above ground or at unprotected heights; arm geequently upwards, downwards, or to the
sides.ld. Dr. Lazoff further opined Plaintiff was limited to walking for thirty minutes at a time,
up to two hours per day. (Tr. 387).

On November 3, 2014, State Agency physicianhdel Delphia, M.D., also completed an
RFC that mirrored the opinion &fr. Sreenivas. (Tr. 120-112).

On September 14, 2015, Drs. Tarig, Bachmad,3herman from the Michigan Head Pain
& Neurological Institute ddmed to complete forms setting forth Plaintiff's functional
limitations, noting that it was their impression Btdf “is not highly motivated to return to
work.” (Tr. 682).

On January 4, 2016, Plaintiff underwerfuactional capacity examination (FCE)
conducted by physical therapist Maria Zerz. @87). During the examination, Plaintiff could sit
for 30 minutes with no difficulty, and stand for B0nutes and walk for 40 minutes with mild
difficulty. (Tr. 889). She observed that limitationsPlaintiff’'s strength and mobility “seem to
be self-limited due to combinatiaf fear of pain and chronic pagondition.” (Tr. 891). He had
visible muscle atrophyid. She believed he could safely handle medium exertional weights anc

could tolerate statipositions for 30 to 60 minutes at a tingk. She recommended he work 4




hours or less per day five days a week until his tolerance imprdves.
[ll. Disability Standard

A claimant is entitled to reoee benefits under the Social SetpAct when he establishes
disability within the meaning of the A@Q0 C.F.R. § 404.1505 & 416.90Kirk v. Sec'’y of
Health & Human Servs667 F.2d 524 (BCir. 1981) A claimant is considered disabled when he
cannot perform “substantial gaihfactivity by reason of any medically determinable physical or,
mental impairment which can be expected Bultein death or whichas lasted or can be
expected to last for a continuougipd of not less than 12 month&0 C.F.R. 88 404.1505(a)
and 416.905(a); 404.1509 and 416.909(a).

The Commissioner determines whether antdant is disabled by way of a five-stage
process20 C.F.R. § 404.1520(a)(4bbott v. Sullivan905 F.2d 918, 923 {6Cir. 1990) First,
the claimant must demonstrate thatis not currently engaged‘substantial gainful activity” at
the time he seeks disability benefi?§. C.F.R. 88 404.1520(land 416.920(b). Second, the
claimant must show that he suffers froormadically determinable “severe impairment” or
combination of impairments in order warrant a finding of disability20 C.F.R. 8§ 404.1520(c)
and 416.920(c). A “severe impairment” is one that “significantly limigshysical or mental
ability to do basic work activitiesAbbott 905 F.2d at 923Third, if the claimant is not
performing substantial gainful acitiy, has a severe impairment (or combination of impairments
that is expected to last for at least tweeimonths, and the impairment(s) meets a listed
impairment, the claimant is presumed to be disabled regardless of age, education or work
experience20 C.F.R. 88 404.1520(@nd 416.920(d). Fourth, if the claimant’s impairment(s)
does not prevent him from doing past rel@vaork, the claimant is not disabletD C.F.R. 88

404.1520(e)-(Nand 416.920(e)-(fFor the fifth and final stegeven if the claimant’s




impairment(s) does prevent him from doing pakvant work, if other work exists in the

national economy that the claimant canf@en, the claimant is not disable2D C.F.R. 88

404.1520(gjand 416.920(g), 404.1560(c).

IV. Summary of the ALJ’s Decision

The ALJ made the following findings fact and conclusions of law:

1.

The claimant meets the insured staagglirements of the Social Security
Act through December 31, 2019.

The claimant has not engagedubstantial gainful activity since March
26, 2014, the alleged onset da28 CFR 404.157#&t seq).

The claimant has the following segempairments: status post-Chiari
malformation (November 2011); cécegenic headaches/migraines;
obesity; cervical degenerative diisease; status post bilateral knee
surgeries (relocation of the patellae in 2005 with screw removal in 2010);
polyarthralgias/ANA positig; depression/adjustment disorder and

anxiety disorderd0 CFR 404.1520(%)

The claimant does not have an impairment or combination of impairments
that meets or medically equal®tkeverity of one of the listed

impairments in 20 CFR Part 404, Subpart P, Append20I10FR
404.1520(d)404.1525 and 404.1526).

After careful consideration of thetea record, the undersigned finds that
the claimant has the residual functiboapacity to perform light work as
defined in20 C.F.R. § 404.1567(m that the claimant can lift, carry,

push, and pull 20 pounds occasionally and 10 pounds frequently. He can
sit for 6 hours out of an 8-hour workdand he can stand and/or walk for

6 hours out of an 8-hour workday. Thaiohant must have the ability to
alternate between sitting and stargiat his option, eary 30 minutes for

1 to 2 minutes, so long as he is nottaBk or has to leathe vicinity of

the workstation. The claimant can neebmb ladders, ropes, or scaffolds,
and he can occasionally climb ramps and stairs, balance, crouch, kneel,
stoop, and crawl. The claimant cannot move his head to the extreme
ranges of motion, but he can move his body to accommodate this activity.
He can only occasionally reach olread with hidilateral upper

extremities. The claimant can freqtigrhandle with the bilateral upper
extremities. He can have only occasional exposure to extreme cold, heat,
and humidity along with dust, fumes, odors, gases, or other pulmonary
irritants. The claimant cannatork around unprotected heights or




10.

11.

(Tr. 31-45).

unprotectesnovingmechanicamachirery. The claimant cannot perform
any commercial driving. The claimacdn only be exposed to moderate
noise environments as set forth bg ictionary of Occupational Titles.
He can only be exposed to flashing lights on an occasional basis. The
claimant can understand, remembed aarry out simpleroutine tasks,
make judgments on simple work, amspond appropriately to usual work
situations and changesarroutine work setting thag repetitive from day
to day with few and expected chasg&he claimant cannot perform work
where the pace of productivity is cooited by an external source over
which he has no control such asanveyor belt or assembly line.

The claimant is unable to perform any past relevant vairiCER
404.1565.

The claimant was born on ***, 1979 and was 34 years old, which is
defined as a younger individual age 48-on the alleged disability onset
date R0 CFR 404.1563

The claimant has at least a hggihool education and is able to
communicate in Englisi2Q0 CFR 404.1564

Transferability of job skills is nahaterial to the determination of
disability because using the Medidabcational Rules as a framework
supports a finding that the claimant'iet disabled," whether or not the
claimant has transfable job skills (Se&SR 82-4land 20 CFR Part 404,
Subpart P, Appendix 2).

Considering the claimant's age, eation, work experience, and residual
functional capacity, there are jobs tleatst in significant numbers in the
national economy that the claimant can perfa CFR 404.1568nd
404.1569(a)).

The claimant has not been undersablility, as defined in the Social

Security Act, from March 26, 2014, through the date of this decigion (
CFR 404.1520(9)

V. Law and Analysis

A. Standard of Review

Judicial review of the Commissioner's dgan is limited to determining whether it is

supported by substantial evidence and wagenpaursuant to proper legal standakisly v.




Comm’r of Soc. Sec594 F.3d 504, 512 {6Cir. 2010) Review must be based on the record as 4

whole.Heston v. Comm'r of Soc. Sg245 F.3d 528, 535 {&Cir. 2001) The court may look
into any evidence in the recoial determine if the ALJ's deston is supported by substantial
evidence, regardless of whethehais actually been cited by the ALL.J However, the court
does not review the evidende novg make credibility determinations, or weigh the evidence.
Brainard v. Sec'y of Health & Human Sern889 F.2d 679, 681 {6Cir. 1989)

The Commissioner's conclusions must be@#id absent a determination that the ALJ
failed to apply the correct legal standardsnade findings of fact unsupported by substantial
evidence in the recordlVhite v. Comm'r of Soc. Sg672 F.3d 272, 281 {6Cir. 2009)

Substantial evidence is more than a scingflavidence but less thanpreponderance and is

such relevant evidence as a reasonable miglit accept as adequate to support a conclusion.

Brainard, 889 F.2d at 681A decision supported by substangaidence will not be overturned
even though substantial eviderstgports the oppde conclusionEaly, 594 F.3d at 512
B. Plaintiff's Assignments of Error

1. Weight Ascribed to Treating Sources

In the first assignment of error, Plainti§serts that the ALJ errdxy violating the treating
physician rule with respect to the weight gesid to several alleddreating sources—Dr.
Bultemeyer, nurse WladeckiDr. Kuhn, and Dr. Lazoff. (R. 13, PagelD# 942). The
Commissioner counters thaetlALJ properly consideredéke opinions. (R. 15, PagelD# 962-
966).

“Provided that they are based on sufficient medical data, ‘the medical opinions and

2 As explained below, the treating physiciatens inapplicable to nurse practitioners.
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diagnoses of treating physiciang generally accorded substantieference, and if the opinions
are uncontradicted, complete deferenceldivard v. Comm’r of Soc. Se@76 F.3d 235, 240
(6" Cir. 2002)(quotingHarris v. Heckler 756 F.2d 431, 435 {6Cir. 1985). In other words,
“[a]ln ALJ must give the opinion dd treating source cawlling weight if he finds the opinion
‘well-supported by medically accejpie clinical and laboratory dgnostic techniques’ and ‘not
inconsistent with the other substantial evidence in the case redtfitsén v. Comm’r of Soc.
Sec, 378 F.3d 541, 544 {&Cir. 2004) If an ALJ does not give a treating source’s opinion
controlling weight, then the ALJ must give goadsons for doing so that are “sufficiently
specific to make clear to any selgsient reviewers the weight tadjudicator gavéo the treating
source’s medical opinion and the reasons for that wei§eeWilson 378 F.3d at 544quoting
Social Security Ruling (“SSR”) 96-22996 WL 374188at *5). The “clear elaboration
requirement” is “imposed explicitly by the regulationBgwie v. Comm'r of Soc. Se§39 F.3d
395, 400 (& Cir. 2008) and its purpose is “in part, to let claimants understand the disposition
their cases, particularly in sations where a claimant knowsattfher] physician has deemed
[her] disabled and therefore might be esdgclzewildered when told by an administrative
bureaucracy that she is nahless some reason for the aggs decision is supplied Wilson
378 F.3d at 544quotingSnell v. Apfel177 F.3d 128, 134 (2d Cir. 19993ee alsaJohnson v.
Comm'r of Soc. Sed 93 F. Supp. 3d 836, 846 (N.D. Ohio 20¢@he requirement also ensures
that the ALJ applies the treagj physician rule and permits maagful review of the ALJ's
application of the ne.”) (Polster, J.)

It is well-established that administragilaw judges may not make medical judgmefee
Meece v. Barnhayt192 Fed. App’x 456, 465 {6Cir. 2006)(“But judges, including

administrative law judges of the Social SecuAigministration, must be careful not to succumb
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to the temptation to play doctor. jifotingSchmidt v. Sullivarf14 F.2d 117, 118 {7Cir.
1990). Although an ALJ may not substitute his or her opinions for that of a physician, “an AL
does not improperly assume the role of aliced expert by assessing the medical and non-
medical evidence before rendering sideal functionatapacity finding."Poe v. Comm'r of Soc.
Sec, 342 Fed. App'x 149, 157&Cir. 2009) If fully explained with @propriate citations to the
record, a good reason for digmting a treating physician’s opon is a finding that it is
“unsupported by sufficient clinical findings andmgonsistent with theest of the evidence.”
Conner v. Comm'r of Soc. Se858 Fed. App’x 248, 253-254&ir. 2016)(citing Morr v.
Comm'r of Soc. Se®16 Fed. App’x 210, 211 {6Cir. 2015); see alsdeeler v. Comm'r of Soc.
Sec, 511 Fed. App'x 472, 473'{&Cir. 2013)(holding that an ALproperly discounted the
subjective evidence contained in a treating phaeisiopinion because it too heavily relied on
the patient’'s complaints).
The ALJ addressed the dispdtopinions as follows:

In terms of opinion evidence, in Wh 2014, Elizabeth Wladecki, N.P., and

Marlene Bultemeyer, M.D., opined that@s-ebruary 8, 2013, the claimant was

unable to perform any and all job fdimns when flare-ups of cervicalgia,

migraines and occipital neuralgia occur{&x. 6F/23). The flare-ups occurred 1

to 4 times per month, with each flare up lasting 1 to 2 days (Ex. 6F/24). In

addition, the claimant would need to attend follow up appointments for additional

treatment (Ex. 6F/23-24). The recorda@teflects that in September 2013, Dr.

Bultemeyer prescribed the claimant ati@apped parking ptard (Ex. 6F/9).

The undersigned assigned little weighthe opinions oMs. Wladecki and Dr.

Bultemeyer for several reasons. First, tloginions indicate that the claimant

became disabled more than a year prior to when he stopped working based upon

his own self-reports (Testimony). Secona tletermination as to whether the

claimant is disabled is an opinion resaihfor the Commissioner (Social Security

Ruling 96-5p ). Third, Ms. Wladecki arat. Bultemeyer failed to identify the

Claimant’s functional limitations or restrictions and assess his work-related

abilities on a function-byunction basis (Socialegurity Ruling 96-8p ).

In April 2014, Joseph Kuhn, D.O., noted that the claimant was off work from
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March 26, 2014 through April 14, 2014 (Ex./3} Subsequently, Dr. Kuhn noted
that the claimant ... would be offork from April 14, 2014 until May 5, 2014,
when he was to seeeapalist (Ex. 7F/1).

| also assigned little weigho the opinions of DiKuhn. As was the case with
opinions of Ms. Wladecki and Dr. Bultemeyer, Dr. Kuhn’s opinion fails to
identify the claimant's limitations amfunction-by-function basis, and it is
conclusory in nature on the ultimate issoéslisability, which is reserved for the
commissioner (SSR 96-5p, SSR 96-8m)addition, | note that Dr. Kuhn's

opinion only addresses a period of tisganning approximately 2 months and
does not reflect the claimant's level of impairment over a consecutive 12-month
period (Social Security Ruling 82-52).

In addition, the record inatles the opinions of Thomas L. Lazoff, D.O., from
August 2014 (Ex. 10F/2-3). According to.azoff, the claimant could not lift
more than 1 pound (Ex. IOF/3). The ah@int could not perform work above
shoulder level or below waist leveh@could not bend, twist, stoop, work above
ground or at unprotected heightd.]. The claimant ..could not perform

frequent gazing upwards, downwards or to the sides The claimant could
walk for 30 minutes at a time, up to 2 hours per didy.(

| assigned some weight to the opinmfrDr. Lazoff, based upon the claimant’s
cervical degenerative disc disease, whcteflected in the residual functional
capacity restrictions regding light work along with limited overhead reaching
and neck movement (see, e.g., Ex. 1F/1; Ex. 4F/5-8; Ex. 12F/135; Ex. |IOF/7).
However, | assigned little weight to themainder of Dr. Lazoff's opinions, as
these opinions are not supportedtihy objective medical evidence, and

they are contradicted by the resultghed functional capacity examination and the
claimant's recitation of his activities of daily living (Ex. 19F/3Testimony; EXx.
5E/2-5; Ex. 8F/3).

(Tr. 38-39).

Plaintiff's brief does not idery with any specificity which opinions he believes were

improperly rejected. (R. 13, PagelD# 942-945)heg Plaintiff makes broad conclusory
statements alleging that the ALJ’s discussion with respect to several physicians was insuffici
and ostensibly failed to provide good reasathisNo analysis, however, is providdd. The

court cannot take such a broatd undeveloped assertion arahsform it intoa substantive

argument without improperly becoming an advocatePfaintiff. It is wdl established that

12
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“issues which are ‘adverted to in a perfunctory manner, unaccompanied by some effort at
developed argumentation, are deemed waiv&e8. e.gKennedy v. Commissionéyo. 03-
1276, 2003 WL 23140056, at *1'{€ir. Dec. 12, 2003{citing United States v. Elde®0 F.3d
1110, 1118 (8 Cir. 1996) (rejecting perfunctory argument)icPherson v. Kelsey 25 F.3d

989, 995-996 (B Cir. 1997) cert. denied523 U.S. 1050 (1998same)McClellan v. Astrug

804 F. Supp.2d 678, 688 (E.D. Tenn. 20cburt under no obligation &cour record for errors
not identified by claimant). ThielcPhersoncourt aptly stated: “[i]t is not sufficient for a party to
mention a possible argument in the most skélgay, leaving the couto ... put flesh on its
bones."McPherson125 F.3d at 995-99@nternal citations omittedgccordPaul v. Detroit
Edison Co.642 Fed. App’x 588, 592 {6Cir. 2016) Design Basics, LLC v. Forrester Wehrle
Homes, Ing.No. 3:15-cv-666, 2017 U.S. Dist. LEXIS 188005, *8 (N.D. Ohio, Nov. 14, 2017)
(declining to “add flesh to thigones of a party’s skeletal ...gament”) (Carr. J.). Although the
court deems any unidentified shortcomingghi@ ALJ’s analysis of the above referenced
opinions waived, the court finad® general shortcoming in the ALJ's assessment of the treating
source or other opinions.

Furthermore, nurse Wladecki’'s opinions areemtitled to the protections of the treating
physician rule. Pursuant to thegtgations in effect at the tinthe ALJ rendered the opinion on
January 13, 2017, nurse practitiohare not included among the five identified types of
“acceptable medical sources,” but rathex considered “other source€8mpareformer 20

C.F.R. §8 404.1513(a) & 416.913(&jth former20 C.F.R. §§ 404.1513(d)(1) & 416.913(d)?1)

3 While recent revisions to thregulations now include licensedvanced practice registered
nurses among the list of “acceptable medscairces,” the revisions are expregsbyretroactive.
See20 C.F.R. 88 404.1502(a)(7) & 416.902(a)(Dicensed Advanced Practice Registered
Nurse, or other licensed advangedctice nurse with another titlor impairments within his or

13
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Nonetheless, information from “other sourceath as nurse practitioners “are important” and
“may provide insight into the severity of threpairment(s) and how éffects the individual’s
ability to function.”SSR 06-03p, 2006 WL 2329939 at * 2-3 (Aug. 9, 20B86)ecent decision
from within this district explained the ALJ&uties in connection with opinions from “other
sources” as follows:

In evaluating the opinions from “otheswgrces,” an ALJ should consider various
factors, “including how long the sourceshtienown the individual, how consistent
the opinion is with other evidence, and hawell the source explains the opinion.”
Cruse v. Comm'r of Soc. Sg802 F.3d 532, 541 {6Cir. 2007)(citation omitted);
seeSSR 06-03P. The ruling’s explanatiorntteé consideration to be afforded
“other source” opinions provides:

Since there is a requirement to consider all relevant evidence in an
individual's case record, the case recsiduld reflect theonsideration of
opinions from medical sources whearot “acceptable medical sources”
and from “non-medical sources” who have seen the claimant in their
professional capacity. Although therediglistinction between what an
adjudicator must consider and wiia¢ adjudicator must explain in the
disability determination or decisiothe adjudicator generally should
explain the weight given to opini®from these “other sources,” or
otherwise ensure that tliscussion of the evidence in the determination or
decision allows a claimant or sutxguent reviewer to follow the
adjudicator's reasoning, when such opinion may have an effect on the
outcome of the casén addition, when an adjudicator determines that an
opinion from such a source is entitledgreater weight than a medical
opinion from a treating source, the adicator must explain the reasons in
the notice of decision in hearing casesl in the notice of determination
(that is, in the persohaed disability notice) at the initial and
reconsideration levels, if the determination is less than fully favorable.

SSR 06—-03P, 2006 WL 2329934 *6 (emphasis added).

Given this guidance, “it will rarely benough for the commissioner to silently
‘consider’ the above-mentionddctors in deciding how much weight to give to

her licensed scope of practianly with respect to claimsfiled (see § 416.325) on @fter
March 27, 20179 (emphasis addedgee alsdValters v. Comm'r of Social Set27 F.3d 525,
530 (6th Cir. 1997ffinding the ALJ has the discretiondetermine the appropriate weight to
accord the opinion from an “other source” such as a chiropractor).
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an ‘other source’ who has seen the claimant in the source’s professional
capacity.”"Estep v. Comm'r of Soc. Se€ase No. 15¢cv10329, 2016 WL 1242360,
at *3 (E.D. Mich. Mar. 30, 2016¥seeHill v. Comm'r of Soc. Sed60 F. App'x

547, 550 (8 Cir. 2014)(“An ALJ must considepther-source opinions and
‘generally should explain the weigdiven to opinions for these ‘other
sources[.]”) (alteration in originaljguoting SSR 06—03P). Rather, “[tlhe Sixth
Circuit has repeatedly recognized tha dtommissioner must make an adequate
record of the commissioner’s considesatof an ‘other source’ who has seen the
claimant in the sourcejsrofessional capacityEstep 2016 WL 1242360at *3
(collecting cases}atfield v. AstrueNo. 3:07—cv—242, 2008 WL 2437673, at *3
(E.D. Tenn. June 13, 2008)oting that “[t]he SixtiCircuit...appears to interpret
the phrase ‘should explain’ as indicativestrongly suggsting that the ALJ

explain the weight [given to an ‘othsource’ opinions], as opposed to leaving the
decision whether to explain tbe ALJ’s discretion”) (citingCruse 502 F.3d at
5417). Still, “[s]o long as the ALJ addresses the opinion [from an ‘other

source’] and gives reasons for creditingr not crediting the opinion, the ALJ

has complied with the regulations.”Drain v. Comm'r of Soc. Sedo.

14cv12036, 2015 WL 4603038, at *4 (E.D. Mich. July 30, 2(tk)ng Cole v.
Astrue 661 F.3d 931, 939 {6Cir. 2011).

Hirko v. Colvin No. 1:15cv580, 2016 WL 4486852*8t (N.D. Ohio Aug. 26, 2016{Lioi, J.)
(emphasis added).

Here the ALJ clearly complied with tlmeling as it did not igore nurse Wladecki’s
opinion, nor did the ALJ consider it in sile® Her opinion indeed does not set forth any
functional limitations or restrtons, as expressly noted by the Aland it predates the alleged
onset date. (Tr. 39). To the extent nurse Wladepkies that Plaintiff islisabled or unable to
work, such an opinion is not entitled to anyigie as that is an issue reserved for the
Commissioner. “Indee®0 C.F.R. § 404.1527(d)(&nd (3) now providexplicitly that no
special significance will be giveto the source of an opinionde&h as whether a claimant is
disabled or unable to work—reservedhe Commissioner of Social Securit@Quisenberry v.
Comm'r of Soc. SedNo. 17-2408, 2018 WL 6264566, at *7"(Gir. Nov. 29, 2018Jciting Bass
v. McMahon 499 F.3d 506, 511 {&Cir. 2007)(recognizing same in an earlier version of the

applicable regulations)). In addin, the court is skeptat that Dr. Bultemeyer’s signature nearly
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six months later on a form completed by nurse \Wt&dtransforms the opions therein into that
of the physician. Nevertheless, assunanguendothe opinions therein can lerly attributed to
Dr. Bultemeyer, the ALJ’'s analysis remainéfisient. Even a statement from an acceptable
medical source that an inddudal is unable to work isota “medical opinion” under the above
cited regulation, and, as such, cannoaberibed any special significance.

The ALJ’s discussion of Dr. Kuhn’s opinionssisnilarly sufficient to the extent they
opine that Plaintiff is disabled or unablework. Moreover, as the ALJ recognized, Dr. Kuhn did
not indicate that Plaintiff was pmanently unable to work or could not do so for a twelve-month
period. (Tr. 39). The ALJ also egrately points out that DKuhn did not assess any functional
limitations or restrictiondd. Plaintiff has pointed to nevidence that this finding was
inaccurate, and fails to identify any specifimitiation from Dr. Kuhn that the ALJ rejected.

Finally, unlike the above sources, Dr. LHafid assess some functional limitations.
However, Dr. Lazoff's opinion from June 28014, cannot be construed as coming from a
“treating source”. (Tr. 388-390). The opinion plgimdicates that he klaseen Plaintiff on only
one occasion—May 1, 2014. (Tr. 389). The Sixth @irhas rejected the notion that a treating
physician relationship can agi$rom a single visit:

The treating physician doctrine isdea on the assumption that a medical

professional who has dealt with a claimant his maladies over a long period of
time will have a deeper insight into the medical condition of the claimant than

will a person who has examined a claimant but once, or who has only seen the

claimant's medical recordSowman v. Heckler706 F.2d 564, 568 (5th Cir.

1983) Dr. Ruff examined Mr. Barker on only one occasion, and the rationale of

the treating physician doctrine simply da®t apply here. Dr. Ruff's report was
entitled to no special degree of deferemdgerberry v. Secretary of Health &

Human Servs871 F.2d 567, 572 (6th Cir. 1989)

Barker v. Shalala40 F.3d 789, 794 (6th Cir. 1994)here is no ongoingdgatment relationship

as contemplated by the regulations when daat@xamines a claimant only once and writes a
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physical capacity evaluatioBmith v. Commissione482 F.3d 873, 876 {&Cir. 2007)(citing
Daniels v. ApfelNo. 00-5009, 2000 WL 1761087, at *2 (1Gir. 2000). It follows, therefore,
that an ALJ’s decision need not satisfy treating physician rule and provide “good reasons”
when rejecting the opinions from a one-time examining physiSiamth 482 F.3d at 876
Kornecky v. Commissiongxo. 04-2171, 2006 WL 305648, at *9-*10"&ir. Feb. 9, 2006)

Dr. Lazoff's second opinion from September 2014, indicates that he had seen Plaintiff
at least one more time. (Tr. 385-387). Assunamguendathat a treating relationship had
developed by the time of this second opinitee, court finds the ALJ gave good reasons for
assigning it some weight and abarg little weight to signifiant portions of the opinion. The
ALJ identifies three reasongyported by record citations, fogjecting the more extreme
limitations: (1) lack of objectivenedical evidence, (2) the resuttsthe FCE contradict the
opinion, and (3) the opinion is coaticted by the claimant’s reditan of his activities of daily
living. (Tr. 39). In order to find these iden&fi reasons fail to congite good reasons, it is
incumbent on Plaintiff to point to evidenceretord that undermines the ALJ’s conclusions.
Plaintiff has not done so heradhhas not met his burden of showing the ALJ’s decision is not
supported by substantial evidence.

IV. Conclusion
For the foregoing reasons, the Comnaasi’s final decision is AFFIRMED.

IT 1S SO ORDERED.

8 David 4. Ruiz
David A. Ruiz
United States Magistrate Judge

Date: March 25, 2019
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