O&#039;Donnell et al v. Yezzo et al

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION
Debra O’'Donnellet al, Case No. 3:17CV2657
Plaintiffs
V. ORDER

G. Michelle Yezzoet al,

Defendants

This is a civil rights case.

Plaintiff Debra O’Donnell bringsepresentative due procesainis, on behalf of her late
father, James Parsons under 42 U.S.C. § 198&8also brings related state law claims.
O’Donnell’s claims arise out of her father'srwiction, which an Ohio state court vacated, for
murdering his wife.

O’Donnell alleges that, during the murdase, defendants 1) failed to disclose
exculpatory evidence and falsified forensic evide; and 2) maliciouslgrosecuted her father.
Defendants include the City of Norwalk, Ohio, plus four individual defendants: G. Michelle
Yezzo, a forensic scientist at the Ohio Bure&Criminal Investigdon (BCI); Daniel Cappy,
BCI Laboratory Director; John Lenhart, BCl Supéendent; (the State fdedants) and Michael

White, a Norwalk Police Detective (the City defendants).
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Additionally, O’Donnell (who administers her father’s estate) and her sister, Sherry
Parsons, bring a personal negligiiliction of emotional distres claim against White and a
personal loss of consortiumagin against White and the City.

Now pending are the State defendants’ orto dismiss (Doc. 13) and the City
defendants’ motion for judgmenn the pleadings (Doc. 20).

For the reasons that follow, | grant that8tDefendants’ motion, and | deny the City
Defendants’ motion in pagnd grant it in part.

Background

James Parsons served twenty-three yegsgson after a Huron County, Ohio jury
convicted him of murdering hisife, plaintiffs’ mother, Barba Parsons. (Doc. 1 at 10, 1 50-
51). On completing his sentence, he moveg#mst-conviction relief, and, on April 21, 2016, the
trial court vacated his convioth and ordered a new triald(at 13, 1 64).

The events leading to the conviction bega On February 12, 1981, when plaintiff
Sherry Parsons found her mothehar bedroom, beaten to deatld. @t 5, 1 19-20). A police
investigation revealed that a half-inch Gsafan breaker bar was the murder weapon. The
Norwalk Police Department recovered two suakaler bars, but forensiesting linked neither
breaker bar to the murderd(at 6-7, 1 26). Despite a year-gpimvestigation, the Department
filed no chargesld. at 7, 1 27).

More than ten years later, defendantdaéte White reopened the case. White handled
the physical evidence from the investigation, uildhg sheets from the bedroom, Mrs. Parsons’s
nightgown, and the two breaker batg. at 11 28, 30).

White submitted this evidence, choosing onéheftwo breaker bars, to four different

forensic investigative agencies, including BQd. @t 7-8, 1 31-33). Thbreaker bar White



submitted apparently was not the murder weapon, and plaintiffs allege White knew addauch. (
at 8-9, 11 34-35, 43-44). Thaviestigative agencies reached inconclusive residtsat(7-8, 11
31-32).

White next resubmitted the evidence to BCI, thereby engaging Yezzo’s services. Yezzo's
findings connected the breaker b@athe imprints on the sheeld(at 8, { 33). She claimed that
she observed on the sheet mirror images of the letters “N” and “S” febré¢laker bar’s handle
and unique markings from the breaker bar’s elttlaf § 36). Yezzo testified about her findings
at grand jury proceedings and the murder tridl.gt 9-10, 11 45, 48-49).

O’Donnell and Parsons allege that Yezzo’s stigation was flawed. First, they allege
that White knowingly turned overdhwrong breaker bar for testindd.(at 9, 1 43). Second, they
allege that Yezzo used unreliable testing metls@sved her results flease Detective White.
Moreover, Yezzo's personnel file at BCI indicattat she was known to “stretch the truth to
satisfy a department” and that shewbkd signs of mental instabilityld( at 2, T 1).

The prosecution did not turn over Yezzo’s personnel file to the accused father’s attorney
before or during the murder triald(at 11, 1 52). On the father’s post-trial motion to vacate his
conviction, the state court judge found that “éwvsdence could have been very useful to the
defense in its cross-examination of Ms. YezZ&iting Yezzo’s unreliabity, the judge vacated
the conviction. $eeAttachment A).

Standard of Review

1] take judicial notice of the state court pjoin on the motion for new trial and the Huron

County Common Pleas Court docket in the father’s &ee Huff v. FirstEnergy Cor®72 F.

Supp. 2d 1018, 1028-29 (N.D. Ohio) (Lioi, J.) (“Comudings . . . are matters of public record,
and matters of which a court may properletgudicial notice). This does not convert
defendants’ motions into ntions for summary judgmentd. The state court opinion is attached
hereto as Attachment A, and the Huron Countyn@mn Pleas Court docket is attached hereto as
Attachment B.



Federal Rule of Civil Procedure 12(c) providleat, “[a]fter the pledings are closed but
within such time as not to delay the triatygparty may move for judgment on the pleadings.”

Both parties agree that the City DefendaRisle 12(c) motion is gmature, given that
the pleadings are not closed because theinemgadefendants have not filed an answéaren v.
Bd. of Educ. of Toledo Sch. Dj€i94 F. Supp. 2d 833, 840 (N.D. Ohio 2009) (Carr, J.). They
also agree, as do |, that | can and should theal2(c) motion as a motion to dismiss under Fed.
R. Civ. P. 12(b)(6). (Doc. 20 at 3; Doc. 23 atgBe also Horersuprg 594 F. Supp. 2d at 840.
Therefore, | apply the standasfireview applicable to motiorte dismiss under Fed. R. Civ. P.
12(b)(6) to both of the pending motions.

To survive a motion to dismiss under Rule 12(b)(6), the complaint “must contain
sufficient factual matter, accepted as true, abesa claim that is plausible on its fac&shcroft
v. Igbal, 556 U.S. 662, 678 (2009). “A claim has fagtdusibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct allegedld. At this stage, | must “draw aleasonable inferences in favor of
[plaintiffs].” Courtright v. City of Battle Creel839 F.3d 513, 520 (6th Cir. 2016).

Discussion
A. Constitutional Claims

O’Donnell claims that defendants violated her father's Fourteenth Amendment due
process rights in two ways: 1) by withholding dailing to investigate exculpatory evidence and
falsifying evidence (th8radyclaims) and 2) by maliciousigrosecuting the accused father’s
criminal case.

1. O’Donnell Has Standing in This Case



Article 111, § 2 of the Constitution authorizéise federal courts to hear only “Cases” and
“Controversies.”

“Standing to sue is a doctdrrooted in the traditiohanderstanding of a case or
controversy."Spokeo, Inc. v. Robins- U.S. ---, ---, 136 S.Ct. 1540, 1547 (2016). The doctrine
“seeks to ensure the plaintiff has a persataie in the outcomaf the controversy.Sumpter v.
Wayne Cnty 868 F.3d 473, 490 (6th Cir. 2017). Theéutucible constitional minimum of
standing consists of three elemenike plaintiff must have (1) suffed an injury in fact, (2) that
is fairly traceable to the chaliged conduct of the defendant, andtf@ is likely to be redressed
by a favorable judicial decisionSpokegsupra --- U.S. at ---, 136 S.Ct. at 1547 (internal
citations and quotation marks omitted).

The parties dispute whether O’Donnell hasling to bring the § 1983 claims on behalf
of her late fathet.

Defendants argue that the § 1983 claims abaftéer father. They further argue that
O’Donnell must allege a physicaljimy for Decedent’s claims to survive. O’Donnell, citing the
Sixth Circuit’s recent decision i@rabbs v. Scoti880 F.3d 292 (2018) disputes that contention.

| agree with O’Donnell that the chas survived her father’s death.

To determine whether § 1983 claims did smuist “first look to federal law for an
applicable rule of decisionCrabbs suprg 880 F.3d at 294 (internal citation omitted). “If no
suitable federal rule exists,” | apply Ohio law ‘the extent it is ‘not inconsistent with the
Constitution and the laws of the United Statekl!”(quotingRobertson v. Wegmay#36 U.S.

584, 588-95 (1978)).

2The State Defendants raise the standing isstleeinmotion (Doc. 13 at 7-12), and the City
Defendants incorporate their argument inirtimotion by reference (Doc. 20 at 3, 10).
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Federal law is silent regard) survival of § 1983 claimsd. Therefore, Ohio’s
survivorship statute, O.R.C. § 2305.21, appliesdér that provision, “In addition to the causes
of action which survive at common law, causeadifon for . . . injuries to the person or
property . . . also shall survive; and suchawimay be brought notwitlastding the death of the
person entitled or liable thereto.”

The Sixth Circuit inCrabbsestablished that the § 1983 afi survived the father’s
death: “8§ 1983 claims are best characteregg@ersonal injury actions.” 880 F.3d at 295. The
court further held that the plaintiff need ndegke a physical injury for the claim to survive.
at 296 (noting the Ohio Suprer@®urt has not required suchtaosving). In reaching its holding,
the court inCrabbsencouraged a “straightforward aadiform characterization of § 1983
claims.”ld. at 295. Indeed, the court explained, “all383 claims must be characterized the
same way.’ld. at 294.

Therefore, undeCrabbs the father’'s § 1983 claims sived his death, and O’Donnell
need not show a physical injury to maintthose claims as his representative.

2. Yezzo Is Not Absolutely Immune from
Suit for Her Non-Testimonial Acts

Yezzo argues that she enjoys absolutely immunity from O’Donnell’'s § 1983 claims.
“[I]n litigation brought under 42 U.S.C. § 1983l witnesses — police officers as well as
lay witnesses — are absolutefgmune from civil liability based on their testimony in judicial

proceedings.Briscoe v. LaHug460 U.S. 325, 328 (1983). But absolute immunity does not

3 Defendants hint in their motions thatDonnell has not progrly asserted thBrady claim
under 8§ 1983.§eeDoc. 13 at 13) (“Furthermore, the U.S. Supreme Court has state@thdy *
claims have ranked within the traditional coréhabeas corpus and outside the province of §
1983.”) (internal citation omitted)).decline to undertake an analysf those claims’ propriety
under § 1983.



insulate all of the witness’s actions. Accimigly, | must apply a ‘tinctional approach” to
determine whether absolute immunity protects Ye3e& Rehberg v. Payulk66 U.S. 356, 363
(2012) (internal quotations omitted). Using thfgproach, | examine “the nature of the
function[s] performed” to “derrmin[e] whether [Yezzo’s] aans ... fit within a common-law
tradition of absolute immunity Buckley v. Fitzsimmon809 U.S. 259, 269 (1993).

Yezzo claims that she is absolutely immdiroen suit because “Plaintiff has used [her]
grand jury testimony and trial testimony as aibdor a federal malicious prosecution action.”
(Doc. 13 at 20). O’Donnell concedtmat absolute immunity shds Yezzo from liability based
on her testimony. (Doc. 19 at 14). She argues, fiewé¢hat Yezzo is not absolutely immune
from suit based on plaintiffs’ allegations thédzzo falsified her findings and “produced the
falsified reports to the prosecutorld)).

| agree with O’Donnell.

Absolute immunity does not extenddavitness’s “non-testimonial” actSee Spurlock v.
Satterfield 167 F.3d 995, 1001-02 (6th Cir. 1999). Indle@bsolute immunity does not relate
backwards to protect a defendant for any actwitie allegedly engaged in prior to taking the
witness stand for his . . . testimonyd: at 1001 (internal quotatior@d citation omitted). And
“[t]he simple fact that acts ngaultimately lead to witness t@stony does not serve to cloak these
actions with absolute testimonial immunityd.

The court inSpurlockheld that the defendant enjoyalsolute immunity for testimony
only, and not for bribing a witrss and threatening him with peaution. It did not matter, the
court explained, that these nomstinonial acts ultimately led tihe defendant’s trial testimony.
“What plaintiffs, in essence, allege here is fabrication of probableause, and . . ., the

fabrication of probable cause cannotidter immunized by false testimonyd. at 1004 cf.



LeFever v. Fergusqrb67 Fed. App’x 426, 431 (6th Cir.) (ldihg absolute immunity protected
toxicologist because plaintiffslaim centered on toxicologistfsxdings about which he testified
with certainty but reached no conchsifinding in his pre-trial report).

Absolute immunity clearly protectse¢zo from claims based on her testimdgurlock
suprg 167 F.3d at 1001. But O’Donnell also alleges thex26 “falsifijed] scietific test results”
(Doc. 1 at 18, 1 94) and that, “[b]Jut for Defend¥etzzo’s fabricated evidence, probable cause to
arrest Mr. Parsons could not have been establisheddt(20, 1 101). Yezzo'’s testimony does
not provide her absolute immunifyr these non-testimonial acts.

3. The State Defendants Enjoy Qualified Immunity
From the § 1983 Claims

The State Defendants assertgoalified immunity defense.

Qualified immunity protects public offials from suit agairigrivate citizensSee
Johnson v. Moseley 90 F.3d 649, 653 (6th Cir. 2015). Once a defendant “raise[s] the qualified
immunity defense, plaintiff bears the burdersbbwing that defendants are not entitled to
qualified immunity.”ld. (citing Reilly v. Vadlamudi680 F.3d 617, 623 (6th Cir. 2012)). “At the
pleading stage, this burdenaarried by alleging facts plaldy making out a claim that the
defendant’s conduct violated a constitutional ridpiat was clearly established at the tinid.”
(citing Wesley v. Campbelf79 F.3d 421, 428 (6th Cir. 2018))This inquiry, it is vital to note,
must be undertaken in light of the specdantext of the case, not as a broad general

proposition.”Saucier v. Katz533 U.S. 194, 201 (2001) (internal quotations omitted)).

4 Generally, this inquiry proceeds in two stepswhether plaintiff showed that defendants’
conduct violated a constitutional right” andvi®)ether “the right waslearly established.”
Moldowan v. City of Warrerb78 F.3d 351, 375 (6th Cir. 2009) (quotBagucier v. Katz533
U.S. 194, 201 (2001) (internal quotations omitted))eBupreme Court has held that, “[w]hile
the sequence set forth [Bauciet is often appropriatat” is not “mandatory.”Pearson v.
Callahan 555 U.S. 223, 236 (2009).



a. Qualified Immunity: Yezzo

Defendants argue that Yezzo enjoys qualiframunity from O’Donnell’'s § 1983 claims.
Moreover, defendants assert, the Complaint costaisufficient factual allegations “to prove
[Yezzo] is not entitled to qualifeeimmunity.” (Doc. 13 at 22). Rler, they argue, the Complaint
“includes conclusory allegations couchedadd” to rebut the qualéd immunity defenseld.).

O’Donnell responds that “Defendants’ argument . . . is actually an argument over whether
plaintiffs allegations are pled in such a way tinay are sufficient to ate a claim.” (Doc. 22 at
16). She goes on to argue that thomplaint pleads facts sufficient to overcome a motion to
dismiss.

O’Donnell mischaracterizes defendants’ argmtn To overcome the qualified immunity
defense, she bears the burden to “[p]ieadsthat, viewed in the lightnost favorable to [her],
make out a violation of a constitutional rightdt is] clearly established in a particularized
sense.’Johnsonsupra 790 F.3d at 653 (citingshcroft v. al-Kidgd563 U.S. 731, 741 (2011)).

In determining whether she met this burdensteljard “legal conclusin[s] couched as . . .
factual allegation[s].D’Ambrosio v. Maring 2013 WL 256312, *9 (N.DOhio) (Polster, J.).

| agree with defendants that O’Donnell has met her burden to lege facts showing a
constitutional violation.

The Complaint alleges that: Yezzo analyzed 6aerlay of the bedsheet on the breaker
bar” that, according to Yezzo, &loled her “to see on the bedshaenirror image of the ‘N’ and
‘S’ of the word Craftsman” and the breaker bamsque end (Doc. 1 at 8, 1 36); Yezzo did not
photograph her findings; Yezzo used unreliablegdores and “knew her claimed results could
not be verified” (d.); and Yezzo had a reputation for delivering law enforcement’s desired

results. [d. at 9, 11 38-39).



The allegations go on: “Yezzo knowingly prepared false forensic evidemde .y 40).
Critically, this allegatbn does not identify what evidence -atls which, if any, of Yezzo’s
findings — Yezzo falsifiedContra Gregory v. City of Louisvill&44 F.3d 725, 744 (6th Cir.
2006) (denying summary judgment on qualified immunity issuBrady fabrication claim
where evidence indicated that forensic sciemiithheld two hairs police recovered in its
investigation when concluding in her report tfiag hairs so recovered linked plaintiff to the
crime). Rather, plaintiffs’ “assertion” thate¥zo knowingly prepared false evidence “is an
example of a legal conclusion coucheddactual allegation,” which | disregargee
D’Ambrosiqg supra 2013 WL 256312 at *9 (disregarding g&ion that defendant “‘concealed’
exculpatory evidence” as “a legal corgibn couched as adtual allegation”).

The Complaint contains no factual allégas identifying how Yezzo lied about the
evidence. Indeed, none of the allegations state stt®falsified in her report. That Yezzo used
unreliable methods or failed to photograph hedifigs does not equate to fabrication. Nor does
the allegation that Yezzo “documented [her] falsely inculpatory findings” (Doc. 1 at 9, 1 41) in
her reports cure the Complaint’s insufficiencye$a allegations fail to set forth sufficient facts
to overcome Yezzo's qualified immunity defense.

b. Qualified Immunity: Cappy and Lenhart

Defendants argue that Cappy and Lenbajppy qualified immuity from the § 1983
claims. First, they argue that neithemp@g nor Lenhart, as Yezzo’s supervisors, Baaldy
obligations in the accused fathecase. Second, they argue that flilure-to-train-or-supervise
claim against them fails because they did ntively participate in Yezzo’s alleged misconduct.

(Doc. 13 at 26).
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In response, O’'Donnell briefly argues th8radyrequire[s] the disclosure of both
impeachment and exculpatagyidence,” and, accordingly gy and Lenhart are not immune.
(Doc. 22 at 17 (citingJnited States v. Bagle®73 U.S. 667, 677 (1985)). O’Donnell apparently
purports to claim that Cappy’s and Lenhart’sueel to disclose Yezzo's personnel file amounted
to a constitutional violation of the father’s clearly established rigGee {dat 16 (referring to
the “exculpatory value” of Yezzoisersonnel file “as material that cast doubt on her credibility
and reliability, and which was withheld frafme prosecution and defense by Defendants Cappy
and Lenhart”)). O’Donnell further argues that Cappy and Lenhart acted with deliberate
indifference to her father’s rig “in their training and supesion of Defendant Yezzo.'ld. at
18).

i.Cappy and Lenhart Are Immune From O’Donnell’s Claims
That They Failed to Turn Over Yezzo’s Personnel File

O’Donnell provides no support for the conclosargument that Cappy and Lenhart, as
Yezzo’s supervisors, owed Decedetdradyobligation to turn over Yezzo’s personnel file.
Rather, O’'Donnell baldly asserts that Cappy anahlagt violated Decederst’constitutional right
to disclosure of impeachment eviden&edDoc. 22 at 16-17).

Cappy and Lenhart argue that they owed DecedeBraay obligation because they had
no role on the prosecution team in his case. Tiwlger argue that Decedent’s conviction cut off
any obligation that they disclose infioation about Yezzo. (Doc. 13 at 26).

| find that O’'Donnell has not articulatecckearly establishedght that Cappy and
Lenhart violated.

O’Donnell bears the burden to show, “in ligiitthe specific comixt of the case” that
Cappy and Lenhart’s failure to turn over Yezzoéssonnel file violated a clearly established

right. Saucier supra 533 U.S. at 201. She claims that Decgdead a clearly ¢sblished right to
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“the disclosure of both impeachment and exculpatory evidence.” (Doc. 22 at 17 Beigley
suprg 473 U.S. at 677)).

The court inBagleyheld thatBradyapplies with equal force to exculpatory and
impeachment evidence. 473 U.S. at 677. That icaséved a criminal defendant’s claim that the
government should have introduced agreemeritgdes the government and its witnesses to
disclose certain information for pagee idO’Donnell’'s complaint fails to explain ho®agley
applies to this context — that, upper-level BCI administtian’s failure to overturn an
investigator’s file as impeachment evidence. Bgtbhe generally submits that her father had a
due process right to impeachment evidence.ddiizll falls short of her burden to articulate a
clearly establishedght in the conteixof this caseSee Roell v. Hamilton C{y870 F.3d 471,
483-84 (6th Cir.) (finding plaintiff failed to oveome qualified immunity defense by citing Sixth
Circuit case involving differertiype of conduct than thatleged in her case).

ii. Cappy and Lenhart Are Immune From O’Donnell’s Claims
That They Failed to Supervise Yezzo

O’Donnell also alleges that CappgdaLenhart violated DecedenBsadyrights in their
capacity as Yezzo’s supervisors. Accordinglye argues, Cappy and Lenhart are not immune
from theBradyclaim to the extent they failed to supervise Yezzo.

“[S]upervisor liability unde® 1983 is appropriate when ‘tisepervisor encouraged the
specific incident of misconduct or in some othvey directly participatech it,” or ‘at least

implicitly authorized, approved or knowingicquiesced in the unconstitutional conduct.

Leary v. DaeschnerB49 F.3d 888, 903 (6th Cir. 2003) (quotBellamy v. Bradly729 F.2d

>The parties’ briefs contemplate both a failuretriain and a failure-tsupervise claim against
Cappy and Lenhart. The complaint’s allegations, h@reelate only to theilleged failure to
supervise Yezzo. | therefore do not addresstivdr Cappy and Lenhart adequately trained
Yezzo.
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416, 421 (6th Cir. 1984)). Moreover, “simple aaaess of employees’ misconduct does not lead
to supervisor liability.”ld. Accordingly, there is no respondesatperior liability in § 1983 cases.
Id. (citing Taylor v. Michigan Dep’t of Corrs69 F.3d 76, 81 (6th Cir. 1995)).

Defendants argue that O’'Donnell cannobw that Cappy and Lenhart “directly
participated in, or assisted’€¥zo in preparing her results Decedent’s case. (Doc. 13 at 26).
O’Donnell counters that Cappy and Lenhart’s kiemlge of Yezzo’s performance deficiencies
and instability equates to delilage indifference. (Doc. 22 at 18).

O’Donnell proceeds under the incorrect stadd@he “deliberate indifference” standard
applies in suits againgbvernment employees their official capacitiesSee Essex v. Cty. of
Livingston 518 Fed. App’x 351, 356-567 (6th Cir. 2013)hereas the County’s liability may
be premised on its policymaker’s deliberate fiience, the individual defendant may be liable
only upon a showing of personal involvement.” (quotitayvey v. Campbell Cty453 Fed.

App’x 557, 563 (6th Cir. 2011) (internal quotatiamsitted)). O’Donnell must “point to some
actual conduct by [Cappy and Lenhart] that ctiyecontributed to [Decedent’s] injuryld. at
357.

As defendants point out, Otdhnell does not allege that Cappy and Lenhart encouraged
Yezzo or otherwise directed hterfabricate evidence in Decedent’s case. At most, she alleges
awareness: that Cappy and Lenhart knew Yezeaigusly used unreliable methods and that she
expressed uncertainty about her competenceowlingly, O’Donnell falls short of her burden.

In light of these findings, Cappy andrleart are immune from the § 1983 claims.

4. Merits Issues

a. O’Donnell Has Stated aBrady Claim Against the City
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O’Donnell claims that the City violated hiather’s constitutionalights to exculpatory
and impeachment evidente.

Claims against municipalities may proceed in limited circumstasezsMonell v. Dep’t
of Soc. Servs436 U.S. 658 (1978) (holding that, whileimcipalities may be subject to § 1983
liability, a respondeat superidheory of liability is insufficienin such cases). “It is when
execution of a government’s policy or custamether made by its lawmakers or by those
whose edicts or acts may be fairly said to regmesfficial policy, inflicts the injury that the
government entity is responsible under § 1988.4t 691.

Here, O’Donnell proceeds under two alternativeories of liability against the City.
First, she argues that White acted as the Ciiya policymaker withrespect to the murder
investigation leading to thetfaer’s conviction. (Doc. 1 at 189, 1 95). Second, she claims that
the City neglected to “adequbteupervise and train itssic] investigators including White
regarding” their evidentiary dutiedd(at 19, 1 96).

“[M]unicipal liability may be imposed foa single decision by municipal policymakers
under appropriate circumstanceBgmbaur v. City of Cincinnat75 U.S. 469, 479 (1986).
Such liability “attaches only where the decisitaker possesses the final authority to establish
municipal policy with respedb the action orderedlIt. at 481. “Mere authority to exercise
discretion while performing particular functiodses not make a municipal employee a final
policymaker unless the official’s decisions &ral and unreviewablera are not constrained by
the official policies of superior officialsFeliciano v. City of Clevelan®88 F.3d 649, 655 (6th

Cir. 1993) (citingCity of St. Louis v. Praprotnjid85 U.S.112, 127(1988)).

6O’Donnell raiseBradyclaims against the State Defendabts, | decline to assess the merits
of those claims in light of findings &l they are immune from those claims.
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“[W]hether an official hadinal policymaking authority i® question of state law.”
Pembaursuprg 475 U.S. at 481. “This includes ‘stateddocal positive law,” such as statutes,
ordinances, and regulations, and less formalcgsuof law such as local practice and custom.”
Feliciang supra 988 F.3d at 655 (quotintett v. Dallas Indep. Sch. Dis#t91 U.S. 701, 737
(1989)).

The City argues that White, as a “subordengolice officer[],” isnot a final policymaker.
(Doc. 20 at 8). In support, the Citptes that the Director of PlubSafety leads the City police
department, which, in turn, employs a police chidfe police chief has authority to discipline
subordinate officers, such as Whitkl. (citing Ohio Rev. Code 88 737.05, 737.12)). O'Donnell
responds that White “was the final policymakar[tbhe Parsons] investigation.” (Doc. 26 at 8
(citing Doc. 1 at § 76)).

| agree with O’Donnell that White actedaginal policymaker irthe investigation.

The Sixth Circuit has held that a police offi/investigator may be a final policymaker
respecting an investigation if the officer exercises final, unrevienalthority over the
investigationSee Monistere v. City of Memphld5 Fed. App’x 845, 853 (6th Cir. 2004). In
Monistere the investigator received mirection from superiors respting the investigation, and
the department heager department practice, gave the istigator “unfettered discretionld. at
852. Accordingly, the court held, tivevestigator “did not merelgxercise discretion but rather
acted as a final policymaker within the context of this cdde.5ee also Rush v. City of
Mansfield 771 F. Supp. 2d 827, 864-65 (N.D. ORM@l1) (holding detective was final
policymaker respecting investigation when unwritten department policy provided him
“unconstrained discretion” to determine contesftbriefing provided tdactical team and no

policy otherwise governed such briefin@)ine v. City of Mansfield745 F. Supp. 2d 773, 815-
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16, 843 (N.D. Ohio 2010) (O’Malley, J.) (findiregent who executed warrant, but not police
chief, was final policymaker for purposesvadirrant’s execution where police chief was not
present when warrant was executed but agentfimad and unreviewabletliscretion regarding
warrant’s execution) (internaltations and quotations omitted).
Here, O’Donnell alleges that White “h#tte authority to reopen the Parsorss¢] case . .
. [and] had control over all aspts of the investigemn.” (Doc. 1 at 7, § 29). That control,
according to the Complaint, was “final, unreviewed, and unreviewalde 4t(15, 1 76).
Because the O’Donnell has plead facts to @estrate White acted as a final policymaker
respecting the investigation, | deny ity Defendants’ motion as to tiBradyclaims’
b. O’Donnell Has Not Stated a Claim for Malicious Prosecution
O’Donnell alleges that White and theagt Defendants maliciously prosecuted
Decedent’s murder caée.
To make out a claim for malicioysosecution, O’'Donnell must show:
(1) That a criminal prosecution was iaited against [Decedent] and that the
defendant made, influenced, or partatgd in the decision to prosecute; (2)
that there was a lack pfobable cause for the crinainprosecution; (3) that,
as a consequence of a legal procegdime [Decedent] suffered a deprivation
of liberty apart from the initial seizey and (4) that the criminal proceeding
must have been resolvedthe [Decedent’s] favor.
Mills v. Barnard 869 F.3d 473, 480 (6th Cir.2017) (intdrgaotations and citations omitted).
Defendants argue that the accused father’siainproceedings did not conclude in his

favor. (Doc. 13 at 16; Doc. 20 at 10-11). It is pabugh, they claim, that the state court vacated

the conviction and ordered a new trial. (Doc. 13@&tl7; Doc. 20 at 10-11) (citing Attachment B

"In light of my finding that White acted as a fimmlicymaker, | decline to reach the failure-to-
train argument.

8White incorporates the State Defendants’ argusagainst malicious prosecution in his brief
by reference.§eeDoc. 20 at 10-11). | thereforefer to both defendantbriefs in this section.
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to this order)). O’Donnell respondsat “because there is no guiltgrdict and charges have been
dropped, the criminal proceeding has resolved in Mr. Parsons’s favor.” (Doc. 22 at 13).

Although the Sixth Circuit has natticulated a clear rule tgply in this circumstance, |
agree with defendants.

None of the Sixth Circuit cases the parties cite directly stipipeir respective positions.

In Mills v. Barnard supra which O’Donnell cites, the plaiiff appealed a trial court’s
decision to deny him post-conviction reviewatifbut one of the charges against him. The
appellate court subsequently “overturnddalhis] convictions.” 869 F.3d at 478. Here,
however, at the time of his death, the accuse@fatmained in judicial limbo. Though the trial
court vacated his conviction and ordered a tr&al; no subsequemroceedings occurred.
Accordingly, at the time of his deatheBedent’s criminal case remained unresolved.

On the other handNouri v. County of Oakland15 Fed. App’x 291 (6th Cir. 2015),
which defendants cite, contaiadditional facts ngpresent here. In that case, the court
concluded that criminal charges had not besolved in the plaintiff's favor where the court
reversed his conviction and ordéra new trial. The plaintiff ifNouri signed a plea deal, which
resulted in the dismissed conviction. “[Clourtsrdi consider that sort of compromise to be
sufficiently favorable to the criminal defentdo support a malious prosecution claimld. at
300 (internal citations omitted). No such plea deal exists here.

Finding no Sixth Circuit case lawahgives clear guidance ondlset of facts, | look to
other circuits’ precedent. First, Second, and Seventh Circuit opinions are instructive.

According to the Second Circuit, “Proceedings are terminated in favor of the accused
only when their final disposition is such as to indicate the accused is not goiByasio v. City

of New York102 F.3d 654, 658 (2d Cir. 1996) (intdrgaotations and citations omitted).
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Therefore, a plaintiff could n@how a favorable resolution wheeourt reversed his conviction
and ordered a new tridt.; see also Bristol v. Nassau Ctg85 Fed. App’x 26, 29 (2d Cir.
2017) (finding no favorable terminah despite a new trial order wte plaintiff awaited trial on
his pending indictment).

The First Circuit likewise has lethat a plaintiff's “secttn 1983 claims did not accrue
[for statute of limitations purposes] until the@spective criminal prosecutions ended in
acquittals.”Calero-Colon v. Betancourt-Lebrpf8 F.3d 1, 4 (1st Cir. 1995).

The Seventh Circuit indicatesatha plaintiff may be able tshow favorable resolution
without an acquittalSee Julian v. Hann&32 F.3d 842, 845 (7th Cir. 2013). The couduhian
explained that a criminal case ends in the pldisti&vor in one of two circumstances: 1) where
“the retrial was held, and ended favorably itm,hor” 2) “the charges against him were dropped
without a retrial.”ld.

Even applying the Seventh Circuit’s bdea approach, O’'Donnell cannot show that
accused father’s criminal case was resolved caelglen his favor. Certainly, the case against
him had yet to end in either an acquittal or dssal. Moreover, althoug®’Donnell states in her
brief that “Mr. Parsons’ charges were . . . dismdssthe criminal recordndicates that the case
terminated solely due to her father’'s deéffiitachment B at 1 (Entry of 2/27/2017 “COURT
FINDS THAT DEFT IS NOW DECEASED, THATHIS CASE IS CLO&D.”). Neither the
criminal docket — nor plaintiffs’ complairt contains facts shamg the State dropped
Decedent’s charges.

Securing post-conviction relief was in tluase a crucial prerequisite. But, standing
alone, the order granting suchieédid not, and could not, wibut further action, relieve the

accused father of the potential jeopardy of aalesind conviction. Because the accused father

18



never received the full vindication of a notlguierdict or the implicit exoneration of a
dismissal, there was, in the ema, conclusively favorable outcome.

| therefore grant defendants’ motionstashe malicious prosecution claims.

B. Common Law Claims
1. O’Donnell States an IIED Claim Against White

O’Donnell brings a representative claim ofentional infliction of emotional distress

(IIED) against White. To make out such a claim, she must plead facts sufficient to show:
(1) that the actor eithéntended to cause emotiordastress or knew or should
have known that actions taken would result in serious emotional distress to the
plaintiff, (2) that the actor's conduetis so extreme and outrageous as to go
beyond all possible bounds of decency and was such that it can be considered
as utterly intolerable in a civilized conumity, (3) that the actor's actions were
the proximate cause of the plaintiff'syphic injury, and (4) that the mental
anguish suffered by the plaintiff is sericarsd of a nature that no reasonable
man could be expected to endure it.

Burkes v. Stidhan668 N.E.2d 982, 989 (Ohio App. 1995).

Initially, White argues that the IIED claimilg“because Parsons has not been exonerated
of murdering his wife,” and, therefore, “his enomial distress claims ka not accrued.” (Doc.
20 at 12 (citingParish v. City of Elkhart614 F.3d 677, 683-84 (7th Cir. 2010)). White
effectively argues that, unless the criminal procegsiresolved in the accused father’s favor,
O’Donnell cannot bring an IIED claim on his beha8eg id.. White identifies no case law from
Ohio — or from this circuit — supporting his argument.

O’Donnell, on the other hand, cit@ district court decision from this circuit with similar
facts.See LeFever v. Fergusa2013 WL 3742530, *15-16 (S.D. Ohio). keFever the court
denied summary judgment for the defendanaielED claim, but the underlying criminal

proceedings did not res@vn plaintiff's favor.See id(granting summary judgment for

defendant on malicious prosecution claim).
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In light of the court’s analysis ineFever | decline to adopt a requirement that
O’Donnell show that the criming@iroceedings resolved in her fatts favor for the IIED claim
to survive.

White also argues that his alleged misconduthat is, providing Yezzo the incorrect
breaker bar for forensic testing — didt cause Decedent’s emotional distré&ather, he
argues, BCI's failure to turn over Yezzo'srpennel file causethe allegedly wrongful
conviction. (Doc. 20 at 12-14 (citing AttachmeX)). O’'Donnell respondghat White’s conduct,
in conjunction with the Yezzfile's non-disclosure, was a proximate cause of Decedent’s
emotional distress.

“Proximate cause is ‘that which immedibt precedes and produces the effect, as
distinguished from a remote, mediate, or predisposing calg&Ks v. Torbert2009 WL
280405, *4 (Ohio App.) (quotingeffers v. Olexc639 N.E.2d614 (Ohio 1989)). A plaintiff's
harms may result from more than one proximate c&ese United States v. Hargrovid4 F.3d
371, 374-75 (6th Cir. 2013) (“Whendltonduct of two or nre actors is so tated to an event
that their combined conduct, viewad a whole, is a but for cause of the event, . . . the conduct
of each is a cause in fact of the event.. ]hgTlsame reasoning applies to [proximate cause].”)
(internal citation and quotations omitted).

First, | note that White’s mischaractests the scope of O’'Donnell’s allegations.
O’Donnell alleges that White did more thasadose the wrong breaker bar. O’'Donnell alleges
that White’s conducted a wholly flawed intiggtion, including altering decade-old evidence

and discarding evidence bags (Doc. 1 at 7, fe8@®aging with Yezzo despite her reputation for

9White also argues, for this same reason, théisheot the proper party” to be sued on the IIED
claim. (Doc. 20 at 13).
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misconstruing test resultgl(at 9 33); and allowing Yezzo test the wrong breaker bad.(at 9,
1 43) and produce false repoiits. at  44).

Second, | decline to agl the state court opinion to linthe proximate cause of the
father’'s emotional distress to one caushe opinion focuses on the prosecuti@rady
violation vis-visthe personnel file as resinlg in an unfair trial. Buthe court did not conduct a
proximate-cause inquiry. Rather, the court fourat the jury’s verdictwithout their knowledge
of Yezzo's reputation and conduct issuesdenthe verdict unworthy of confidenc&ee
Attachment A).

Indeed, the complaint’s allegations, takegéther, point to aggregate causes of the
father’'s emotional distress. The wrongdoing legdo a now-vacated conviction and years in
prison was three-way, not singular. BCI withhelddence material on the issue of guilt or
innocence. That was enoughviacate the conviction.

But that was not all the wrongdoing, according to the complaint. White manipulated the
evidence, part of which received inconclusivalaations from two initial forensic examinations.
Once in her hands, Yezzo produce an expert refhariaccuracy of which was, at best, highly
suspect.

To be sure, the complaint’s allegations are just that. Nonetheless | must read them
favorably to the plaintiff. Eacbf the three contributed todlState’s three-legged case. Take
one away, and, without that missing leg, tbaviction — and the emotional distress of
imprisonment that every wronggponvicted inmate must endure fus entire term — would not
have occurred.

Accordingly, I deny the City defendanimotion to dismiss the IIED claim.

2. O’Donnell States a Claim Agains White for Wrongful Death
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O’Donnell also brings a representativeongful death claim against White.

“To maintain a wrongful death action . . ., aipltiff must show (1) the existence of a
duty owing to plaintiff's decedent, (2) a breawftthat duty, and (3) proximate causation between
the breach of duty and the deathittleton v. Good Samaritan Hosp. & Health C%29 N.E. 2d
449, 454 (Ohio 1988).

White attacks the causation element in the same way he attacked O’Donnell’s IIED
claim. (SeeDoc. 20 at 14 (“[T]he misconduct attributelDefendant White in the Complaint did
not produce the wrongful convictiongr are there allegations in the Complaint that he was a
participant in the conduct that did . . . [T]hdaets negate . . . the amgful death claim as a
matter of law.”)). O’'Donnell rggonds that “[p]Jroximate causoes exist, because Defendant
White’s violations of Mr. Parsonssic] rights caused his wrongfabnviction, and his wrongful
conviction caused his health to deterierantil it killed him.” (Doc. 26 at 18).

| agree with O’Donnell that the conagint sufficiently alleges causation.

The Ohio Supreme Court has explained:

The rule of proximate cause “requires that the injury sustained shall be the natural

and probable consequence of the negligatieged; that is, such consequence as

under the surrounding circumstances of thi#i@dar case might, and should have
been foreseen or anticipated by themgdoer as likely to follow his negligent

act.”

Jeffers v. Olexdb39 N.E.2d 614, 617-18 (Ohio1989) (quotiRgss v. Nuft203 N.E.2d
118, 120 (Ohio 1964)).

“The notion of foreseeabilitis intertwined with the concept of duty and proximate
cause.'Hunt v. Marksman Prods656 N.E.2d 726, 728 (Ohio App. 1995) (internal citation

omitted). Therefore, O’Donnell’s complaint mudegke facts to demonstrate that her father’s

death resulted as a foreseeatdasequence of White’s actions.
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In In re Heparin | found that a wrongful death ptuiff failed to “adequately allege
proximate causation.” 2010WL 547322, *2 (N.D. OhiGarr, J.). The conigint in that case
“vaguely referr[ed] to” defendaistactions and its resulting guiuct recall. Then, the complaint
“summarily state[d] that decedent’s injuriesdadeath resulted ‘[a]s a direct and proximate

result” of those actiondd. Finding “no more than ‘formulaicecitation of theelements of a
cause of action,” | dismissed the complaidt.at *3 (quotingTwombly supra 550 U.S. at 555).

O’Donnell alleges that White’s conduct wked in tandem with others’ misconduct,
resulting in her father’s allegedly wrongftbnviction and incareation. This caused him
“decades of stress and depression,” which, according to the complaint, exacerbated his “chronic
heart problems.”eeDoc. 1 at 17, 1 88, 91). His worsegiheart conditions, the complaint
alleges, resulted in his premature dedth.gt 17, 21 1 91, 106). Theraplaint further alleges
that the father’s “death was the foreseeableratdral consequence of the actions of Defendant
White.” (Id. at 21, ] 107).

This is more than a formularecitation of the elements a wrongful death cause of
action. Rather, O’Donnell’'s complainbntains factual allegations that, when viewed in the light
most favorable to her, link Whiteconduct to her father’s deattiTherefore, while the ultimate
resolution of her claim awaits another dafind that O’Donnell hasufficiently alleged a
wrongful death claim. | deny the City defendants’ motion as to that claim.

3. Plaintiffs State a Loss of Consortium Claim Against the City Defendants

Plaintiffs bring a personal loss of consem claim against the City Defendants.

101 note that it is of no consequamthat the father suffered frdmeart conditions that may have
been unknown to Whit&&eeRestatement of Torts 2d § 461 (“Thegligent actor is subject to
liability for harm to another although a physicahdition of the other which is neither known
nor should be known to the actor makes theryngueater than that which the actor as a
reasonable man should have foreseem pr®bable resutif his conduct.”).
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“[A] cause of action for loss afonsortium is a derivative actiorMessmore v. Monarch
Mach. Tool Cq.463 N.E.2d 108, 110 (Ohio App. 1983). Thisans that a claim for loss of
consortium “is dependent upon the existencemiraary cause of action and can be maintained
only so long as the pnary action continues/d.

The City Defendants first argue that thedaf consortium claim must be dismissed
because the primary claims on which it is badedot survive. (Doc. 20 at 14-15). But, as
explained above, theradyclaim and wrongful death claim remain against the City, and the
lIED claim and wrongful death remain agaikghite. | therefore cannalismiss the loss of
consortium claim on that ground.

The City also argues thitis entitled to statutgrimmunity under O.R.C. § 2744.02.
That statute provides that, “a paddl subdivision is not liablen damages in a civil action for
injury, death, or loss to person or propategedly caused by any act or omission of the
political subdivision or an employee of thelitical subdivision in connection with a
governmental or proprietary function.” OHrev. Code § 2744.02(A)(1). Municipalities enjoy
this immunity subject to certain exceptioSge idat § 2744.02(B)(1)-(5). The City argues that
none of the listed exceptions applies in this case.

Plaintiffs do not argue that statutory exception undermines the City’s immunBgeg
Doc. 26 at 14). Rather, they argue that, becaasstitutional claims remain against the City, the
Ohio statute provides no protectiord.((citing Ohio Rev. Code § 2744.09(E))).

Insofar as the loss of consortium claim rests upomthdyclaim against the City, |
agree with plaintiffs thathe City is not immuneSee Boyer v. La¢c$65 Fed. App’x 476, 485
(6th Cir. 2016) (recognizing loss of consonti claims based on 8§ 1983 claims). “[T]he

immunity granted by R.C. Chapter 2744 does pplyato ‘alleged violations of the constitution
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or statutes of the United StatesStevens v. C2009 WL 223897, *16 (Ohio App.) (quoting
O.R.C. § 2744.09(E)).

The wrongful death claim, however, is a coamaw claim. Plaintiffs “cannot maintain
a derivative loss of consortium claim based uponaaim for which immunity is appropriate.”
H.M. v. Bd. Of Education of the Kings Local School Distddf7 F. Supp. 3d 992, 1016 (S.D.
Ohio 2015) (holding plaintiffsauld not bring loss of consautin claim against public school
employees based on IIED claim). Accordingly, ptdfs cannot maintain a loss of consortium
cause of action against the Cityskd on the wrongful death clai®eeOhio Rev. Code §
2744.02(A)(1).

| therefore grant the City Defendants’ motiorpert and deny it in part as to the loss of
consortium claim.

4, Plaintiffs Do Not State a NIED Claim

Finally, plaintiffs bring a personal claim oggligent infliction of emotional distress
(NIED) against White.

For their NIED claim to survive, plaintifisiust plead sufficient facts to show: “(1) The
plaintiff withessed and/or expericed a real or impending dangeatwther, (2) the defendant’s
conduct negligently caused thengarous incident, and (3)dldefendant’s conduct was the
proximate cause of plaintiff's serious arsonably foreseeable emotional distreStut v.
United States721 Fed. App’x 462, 473 (6th Cir. 2018) (quotbgvid v. Matter 96 N.E.3d
1012 (Ohio App. 2017) (internal quotations omitted)).

White argues that he is immune frone tRIED claim. Municipal employees are
generally immune from claims based onligamnce. O.R.C. § 2744.03(A)(6). Such employees

are not immune, however, from NIED claims raised “by a bystandeso long as the bystander
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also alleges the employee actionst one of the higher standafantent identified in R.C.
2744.03(A).”David, suprg 96 N.E. 3d at 1019.

Municipal employees are not immune frdability based on theireckless conduct.
O.R.C. § 274.03(A)(6)(b). Plaifs assert that White actedaklessly (Doc. 1 at 21-22, 1 119),
so that White is not immune from the NIED claidavid, supra 96 N.E. 3d at 1019 (holding
municipal employees weret immune from NIED @im based on recklessness).

Moreover, the recklessnesseglation does not, as the City Defendants argue, convert
plaintiffs’ NIED claim into an IIED claimSee id(analyzing bystander claim based on
recklessness as NIED claim).

The parties dispute whether plaintiffs have sufficiently alleged an emotional injury. I find
that they have not.

“[T]he same standard [applies] for establighemotional distress in negligent infliction of
emotional distress actions and intentianéliction of emotional distress [actions]Swartz v.
DiCarlo, 2014 WL 4955801, *5 (N.D. Ohio) (Boyko, J.) (citivgager v. Local Union 20,
Teamsters, Chauffeurs, Warehousemen, & Helpers qf4&3.N.E.2d 666 (Ohio 1983)),
Welling v. Weinfeld113 Ohio St.3d 464 (Ohio 2007).

. Accordingly, plaintiffs muséallege facts demonstrating an “emotional injury which is
both severe and debilitating?augh v. Hanks451 N.E.2d 759, 765 (Ohio 1983). “[S]erious
emotional distress may be found whereasonable person, normally constituted, would be
unable to cope adequately with the mentakésst engendered by the circumstances of the case.”
Id. Examples of such an injury include: “traatitally induced neurosis, psychosis, chronic

depression, or phobiald. (internal citation omitted).
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The court inSwartzdismissed plaintiff's IIED claim apping the same emotional injury
standard as that used in NIE2ims. The plaintiff in that cassdleged “that he suffered ‘severe
emotional distress’ and nothing else. Therenarspecifics as to hoWe suffered.” 2014 WL
4955802 at *4. (“Where is the claim slieepless nights, inability t@ork for a period of time, or
the close familial or personal relationships hawfered serious strain due to the additional
stress from the situation, oretfchange in habitual makeup?™).

Similarly, plaintiffs allege in their Compldinhat they “have suffered and continue to
suffer severe and debilitating emotional disst& (Doc. 1 at 22,  120)hey allege no facts
showing how they suffered. Rather, in their rantithey point to the events they witnessed,
including their father’s charge fonurdering their mother, the jusyguilty verdict in that case,
losing their father’'s company during his incartiera, and their father’'emotional deterioration
until his death.%eeDoc. 26 at 17). Traumatic events, no douoit these factupport a separate
element: that plaintiffs withessed danger to another.

The Complaint simply fails to include factemonstrating an emotional injury, and, for
that reason, | must grant the City Daflants’ motion as to the NIED claifSee Peters v.
Monroe Township Bd. of Truste&911 WL 3652719, *7 (S.D. Ohio) (dismissing emotional

distress claim where plaiffs alleged they suffered é&sere emotional distress”).
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Conclusion
Itis, therefore,
ORDERED THAT
Defendants G. Michelle Yezzo, Danielfijy, and John Lenhart's motion to dismiss
(Doc. 13) be, and the same hereby is, granted.

It is further ORDERED THAT

Defendants Charles Michael White and City of Norwalk’s motion for judgment on the
pleadings (Doc. 20) be, and the same hergbyranted in padnd denied in part.
So ordered.

/sl James G. Carr
Sr. U.S. District Judge
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