
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

WESTERN DIVISION 
 
 

Robert DeShetler, Jr., et al.,  
 
    Plaintiffs,  
 
  -vs- 
 
FCA US LLC, et al.,  
 
    Defendants.    
 

Case Nos. 3:18 CV 78, 3:18 CV 85 
 
MEMORANDUM OPINION 
AND ORDER   
 
JUDGE JACK ZOUHARY 

  
 

INTRODUCTION 

 Defendant FCA US LLC (FCA) and Defendants International Union United Automobile, 

Aerospace and Agricultural Implement Workers of America and UAW Region 2B (collectively 

“UAW”) move to dismiss the Amended Complaints (Docs. 18, 20) (referred to as “DeShetler 

Complaint” and “Sheets Complaint”).  Plaintiffs oppose (Docs. 21, 22), and FCA replies (Doc. 23).  

This Court then sent the parties questions (Doc. 25), to which the parties responded (Docs. 28–30) 

and a hearing was held.  

BACKGROUND  

This case arises from Plaintiffs’ employment in the Wrangler Paint Shop at the Toledo 

Supplier Park, which is operated by FCA (DeShetler Complaint ¶ 73; Sheets Complaint ¶ 65).  At all 

relevant times, Plaintiffs were represented by UAW.   

The Toledo Supplier Park Arrangement.  “In the early 2000’s,” then-Chrysler, now-FCA 

(hereinafter referred to as “FCA” regardless of ownership or corporate structure at the time) 

constructed a new assembly line “to manufacture the 2007 Jeep Wrangler” -- the Toledo Supplier 
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Park (DeShetler Complaint ¶¶ 96–97; Sheets Complaint ¶¶ 85–86).  This assembly line tested a new 

“collaborative” structure where “third-party suppliers would be co-located and would perform 

portions of the manufacturing and assembly process traditionally undertaken by [FCA] hourly 

employees” (DeShetler Complaint ¶ 97; Sheets Complaint ¶ 86).  Plaintiffs allege this “‘collaborative 

structure’ deviated significantly from a long-established practice” and “violated several provisions of 

the master agreements” prohibiting the use of independent contractors (DeShetler Complaint ¶ 98; 

Sheets Complaint ¶ 87). 

To successfully launch the Toledo Supplier Park, FCA and the collaborating suppliers 

“needed a cadre of experienced autoworkers” (DeShetler Complaint ¶ 99).  But such workers were 

hard to find.  To fill the spots, FCA and UAW began recruiting “senior UAW members already 

employed by [FCA] . . . by encouraging them to retire from [FCA], begin collecting their pensions[,] 

and begin working at the Toledo Supplier Park through the nominally independent third-party 

suppliers” (id. ¶ 101).  This group included the DeShetler Plaintiffs.  Relying on FCA and UAW’s 

representations that they “could continue to work indefinitely” and would otherwise be “taken care 

of,” the DeShetler Plaintiffs retired from FCA “in or around 2006” and shortly after, began working 

in the Toledo Supplier Park Wrangler Paint Shop (id. ¶ 102–04, 134).  The Sheets Plaintiffs were also 

hired around this time “to work for the [third-party] suppliers” (Sheets Complaint ¶¶ 1, 108, 113). 

 “Between 2006 and 2011,” Plaintiffs worked for a variety of third-party employers (DeShetler 

Complaint ¶ 116; Sheets Complaint ¶ 116).  These included, “[i]n approximate chronological order[,] 

. . . Hayden, Durr[,] Magna Styer[,] Gonzalez/[FCA]” (DeShetler Complaint ¶ 116; Sheets Complaint 

¶ 116).  “From 2008” forward, Plaintiffs “were covered by a collective bargaining agreement between 

the UAW . . . and a [sic] Magna Styer” (DeShetler Complaint ¶ 111; Sheets Complaint ¶ 106).   
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Plaintiffs contend these third-party employers were “independent in name only” and, in 

reality, FCA “operated the Wrangler Paint Shop” (DeShetler Complaint ¶ 110; Sheets Complaint 

¶ 105).  Plaintiffs further allege that, “[a]s a practical matter,” “all workers in the Wrangler Paint 

Shop . . . were [FCA] employees at all times,” but FCA “intentionally sought to avoid acknowledging 

[this] through the fig leafs [sic]” of the independent-contractor arrangement (DeShetler Complaint 

¶¶ 118, 122; Sheets Complaint ¶¶ 117–21).   

By early 2011, the relationship between Magna Styer and FCA “had deteriorated” and FCA 

“desired to exercise more direct control over management of the plant” (DeShetler Complaint ¶ 138; 

Sheets Complaint ¶ 127).  Plaintiffs contend that FCA, through a letter sent in February 2011, “took 

over direct management of the Wrangler Paint Shop” and became a party to the 2008 Magna-Styer 

agreement (DeShetler Complaint ¶¶ 139–44; Sheets Complaint ¶¶ 128–33).  But this letter also 

provided that the Wrangler Paint Shop employees would be “hired by a third party” (Doc. 16-5), and 

Plaintiffs were assigned to “Gonzalez Contract Services” around this same time (DeShetler 

Complaint ¶ 146; Sheets Complaint ¶ 136).  Plaintiffs allege that “Gonzalez performed almost no 

management or business function besides serving as the[ir] nominal employer” (DeShetler Complaint 

¶ 147; Sheets Complaint ¶ 137).  They assert that despite the fact the independent-contractor 

arrangement “was contrary to various master agreements,” UAW “permitted the unconventional 

arrangement to continue,” while “repeatedly assur[ing] Plaintiffs . . . that the arrangement would have 

no adverse affect [sic]” on them (DeShetler Complaint ¶¶ 151–52; Sheets Complaint ¶¶ 141–42). 

The New Agreement.  “At some point in late 2011 or early 2012,” FCA and UAW “decided 

to end the nominal supplier/contractor agreement that had prevailed in the Wrangler Paint Shop since 

it opened” (DeShetler Complaint ¶ 153; Sheets Complaint ¶ 143).  As a result, FCA terminated the 

Gonzalez contract.  Then, “[a]s FCA expected and intended,” Gonzalez laid off all the Wrangler Paint 
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Shop employees, including Plaintiffs (DeShetler Complaint ¶ 154; Sheets Complaint ¶ 144).  FCA’s 

decision to “insource[]” the Wrangler Paint Shop employees “created a need for collective bargaining 

concerning the[ir] status” (DeShetler Complaint ¶ 155; Sheets Complaint ¶ 146).  As discussed further 

below, this bargaining process was “marred by several procedural and substantive irregularities” and, 

in November 2012, resulted in a new proposed collective bargaining agreement (New Agreement) 

(DeShetler Complaint ¶ 156; Sheets Complaint ¶ 147).   

In this New Agreement, UAW accepted FCA’s position that Plaintiffs were “solely employed 

by Gonzalez” and “functionally equivalent to new hires from the street,” despite the parties’ previous 

course of dealing and UAW’s own repeated representations (DeShetler Complaint ¶ 194; Sheets 

Complaint ¶ 174).  The New Agreement resulted in the DeShetler Plaintiffs’ termination (DeShetler 

Complaint ¶ 185).  At the time, an FCA spokesperson told media outlets that, “[b]y virtue of their 

retirement,” the DeShetler Plaintiffs were ineligible for reemployment (DeShetler Complaint ¶ 170). 

Plaintiffs allege this was patently false and that they brought this to UAW’s attention several times 

before and after their termination (id. at ¶¶ 169–75).  The New Agreement also “stripped [the Sheets 

Plaintiffs] of their seniority based upon their actual date of hire and arbitrarily assigned a seniority 

date of November 30, 2012, or the date that [FCA] purported to officially take over direct 

management of the Wrangler Paint Shop” (Sheets Complaint ¶ 163).   

The New Agreement was eventually presented to the affected employees on November 18, 

2012 -- a mere twelve days before the DeShetler Plaintiffs were to be terminated and the Sheets 

Plaintiffs were to lose their seniority status (DeShetler Complaint ¶¶ 191–92; Sheets Complaint 

¶¶ 171–72).  UAW “indicated that the proposal was the result of complex negotiations conducted in 

good faith . . . [and] was the best that could be accomplished under difficult circumstances” 

(DeShetler Complaint ¶ 193; Sheets Complaint ¶ 173).  A majority of the Wrangler Paint Shop 
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employees approved the agreement (DeShetler Complaint ¶ 199; Sheets Complaint ¶ 179).  The 

DeShetler Plaintiffs then signed a release of their potential claims against the UAW, FCA, and 

Gonzalez in exchange for a severance payment (DeShetler Complaint ¶¶ 201–03). 

Plaintiffs attempted to challenge their termination and loss of seniority through the grievance 

process but were unsuccessful (DeShetler Complaint ¶¶ 210–15; Sheets Complaint ¶¶ 181–90).  

UAW “refused to process any grievance concerning Plaintiffs’ [treatment] once it escalated beyond 

the early stages of the process where the local shop stewards and the local union” maintained control, 

citing the November 2012 agreement and “its judgment that any such grievance lacked merit” as that 

agreement was “the best possible resolution under the circumstances” (DeShetler Complaint ¶¶ 214–

15; Sheets Complaint ¶¶ 185–86). 

The Indictments.  Several years later, in July 2017, federal indictments against Alphons 

Iacobelli (FCA Vice President of Employee Relations during the fall of 2012); Monica Morgan 

(girlfriend/wife of General Holiefield, Vice President of UAW’s FCA Division before his death in 

March 2015); and Jerome Durden (FCA accountant and subordinate of Iacobelli) were unsealed 

(DeShetler Complaint ¶¶ 222–26; Sheets Complaint ¶¶ 192–95).  These Indictments and the 

“surrounding press coverage” revealed that Iacobelli “diverted millions of dollars from [FCA] . . . to 

the individual pockets of Holiefield, his family[,] and close associates” (DeShetler Complaint ¶ 226; 

Sheets Complaint ¶196).  The Indictments do not identify any particular agreement or union action 

influenced by the bribes, but generally allege that the scheme continued between January 2009 and 

July 2015.  Plaintiffs allege that Iacobelli paid these bribes to Holiefield and UAW officials “in 

exchange for company-friendly treatment in collective bargaining negotiations,” including the New 

Agreement (DeShetler Complaint ¶¶ 232–33; Sheets Complaint ¶¶ 202–03).   
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Plaintiffs filed these actions in January 2018 -- about five and a half months after the 

Indictments were unsealed and five and a half years after the terminations and loss of seniority rights.  

Defendants move to dismiss under Federal Civil Rule 12(b)(6).  

STANDARD OF REVIEW AND DOCUMENTS CONSIDERED 

When ruling on a motion under Federal Civil Rule 12(b)(6), this Court must accept all well-

pled factual allegations as true and construe the Complaints in the light most favorable to Plaintiffs.  

Haviland v. Metro. Life Ins. Co., 730 F.3d 563, 566–67 (6th Cir. 2013).  Although the Complaints 

need not contain “detailed factual allegations,” they must have more than “labels and conclusions” 

or a “formulaic recitation of the elements of a cause of action.”  Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 555 (2007).  Thus, the Complaints will survive the Motions to Dismiss only if they “contain 

sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face.”  

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (internal quotation marks and citation omitted).  A claim 

is facially plausible if  “the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.”  Id. 

Ordinarily, this Court may not consider evidence outside a complaint when deciding a motion 

to dismiss.  Winget v. JP Morgan Chase Bank, N.A., 537 F.3d 565, 576 (6th Cir. 2008).  But “a court 

may consider exhibits attached to the complaint, public records, items appearing in the record of the 

case, and exhibits attached to defendant’s motion to dismiss, so long as they are referred to in the 

complaint and are central to the claims contained therein.”  Gavitt v. Born, 835 F.3d 623, 640 (6th 

Cir. 2016).  In deciding the Motions to Dismiss, this Court considers the Complaints, the documents 

attached to the Complaints, the briefings, and the April 2014 Public Review Board (PRB) Decision 

(Docs. 19-3, 20-1) attached to the Motions to Dismiss.  
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Plaintiffs argue the PRB Decision should not be considered because it is not attached to or 

specifically referred to in the Complaints.  But the Complaints generally refer to the substance of the 

Decision, as well as other decisions made during UAW’s grievance process (see DeShetler Complaint 

¶¶ 210–20; Sheets Complaint ¶¶ 181–90).  And, although Plaintiffs contend Defendants use the 

Decision to suggest Plaintiffs had “actual knowledge” of the bribery scheme prior to the release of 

the Indictments, the decision provides no such information.  Instead, it indicates Plaintiffs had 

misgivings about UAW’s conduct during the negotiations leading up to the New Agreement, 

consistent with the allegations in the Complaints (see DeShetler Complaint ¶¶ 156–79, 190, 194–95, 

219, 233; Sheets Complaint ¶¶ 147–59, 173–77, 203).  Further, Plaintiffs do not dispute that the 

Decision “is authentic and it occurred” (Hearing Tr. at 11–12).  The Decision merely adds support 

for the findings below and is not outcome determinative. 

DISCUSSION 

 Hybrid and Fair Representation Claims 

Plaintiffs bring hybrid claims against FCA and UAW under Section 301 of the Labor 

Management Relations Act, 29 U.S.C. § 185.  Alternatively, Plaintiffs bring claims against only 

UAW for breach of its independent duty of fair representation under Section 9(a) of the National 

Labor Relations Act, 29 U.S.C. § 159(a).   

To state a hybrid claim under Section 301, Plaintiffs must allege facts showing (1) FCA 

breached a provision of a collective bargaining agreement and (2) UAW breached its duty of fair 

representation.  Vencl v. Int’l Union of Operating Eng’rs, Local 18, 137 F.3d 420, 424 (6th Cir. 1998).  

“Liability attaches to neither employer nor union unless fault can be proved as to both.”  Courie v. 

Alcoa Wheel & Forged Prods., 577 F.3d 625, 630 (6th Cir. 2009).   
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A union breaches its duty of fair representation if its conduct in representing a union member 

was arbitrary, discriminatory, or in bad faith -- “three separate and distinct possible routes by which 

a union may be found to have breached its duty.”  Black v. Ryder/P.I.E. Nationwide, Inc., 15 F.3d 

573, 584 (6th Cir. 1994).  Conduct is arbitrary if it falls “so far outside a wide range of reasonableness 

as to be irrational.”   Air Line Pilots Ass’n, Int’l v. O’Neill, 499 U.S. 65, 67 (1991) (internal quotation 

marks and citation omitted).  Conduct is discriminatory if it is “intentional, severe, and unrelated to 

legitimate union objectives.”  Amalgamated Ass’n of St., Elec., Ry. & Motor Coach Emps. of Am. v. 

Lockridge, 403 U.S. 274, 301 (1971).  Finally, conduct is in bad faith if it is undertaken “with an 

improper intent, purpose, or motive encompassing fraud, dishonesty, and other intentionally 

misleading conduct.”  Ohlendorf v. United Food & Commercial Workers Int’l Union, Local 876, 883 

F.3d 636, 644 (6th Cir. 2018).   

Here, Plaintiffs allege FCA breached the applicable collective bargaining agreements by (1) 

creating the independent-contractor arrangement in the first place; (2) terminating employees or 

stripping them of seniority rights with the New Agreement; and/or (3) bribing UAW officials, thereby 

breaching the covenant of good faith and fair dealing “inherent in all contracts” (DeShetler Complaint 

¶¶ 257–60; Sheets Complaint ¶¶ 226–27).  

Plaintiffs contend UAW breached its duty of fair representation in several ways.  First, by 

repeatedly assuring Plaintiffs that the independent-contractor arrangement would not adversely affect 

their employee rights, but then “ultimately le[aving them] without any collective bargaining 

protection” (DeShetler Complaint ¶ 276; Sheets Complaint ¶ 242).  Second, by “act[ing] in an 

arbitrary, discriminatory and dishonest manner in its duty to represent Plaintiffs in the bargaining 

process that resulted” in the New Agreement, which either stripped them of their seniority rights or 

led to their termination (DeShetler Complaint ¶ 265; Sheets Complaint ¶ 232).  Finally, by refusing 
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to process their grievances about their termination or loss of rights “beyond any stage over which it 

had discretion” (DeShetler Complaint ¶ 261; Sheets Complaint ¶ 228). 

Statute of Limitations 

 Defendants move to dismiss Plaintiffs’ hybrid and fair representation claims as untimely.  

Generally, a motion to dismiss is an “inappropriate vehicle” for dismissing a claim on statute of 

limitations grounds.  Cataldo v. U.S. Steel Corp., 676 F.3d 542, 547 (6th Cir. 2012).  But dismissal 

is appropriate if “the allegations in the complaint affirmatively show that the claim is time-barred.”  

Id.   

The statute of limitations for hybrid and fair representation claims is six months.  DelCostello 

v. Int’l Bhd. of Teamsters, 462 U.S. 151, 155, 164–66 (1983).  The limitations period is intentionally 

short, consistent with federal policy favoring the “rapid final resolution of labor disputes.”  Id. at 168.  

The clock starts “against both the union and the employer when the employee knew or should have 

known of the acts constituting either the employer’s alleged violation or the union’s alleged breach, 

whichever occurs later.”  Lombard v. Chrome Craft Corp., 264 F. App’x 489, 490–91 (6th Cir. 2008) 

(citing Robinson v. Cent. Brass Mfg. Co., 987 F.2d 1235, 1239 (6th Cir. 1993)).  See also Bowerman 

v. Int’l Union, United Auto., Aerospace & Agric. Implement Workers of Am., Local No. 12, 646 F. 3d 

360, 366 (6th Cir. 2011).  This is an objective standard, and “the asserted actual knowledge of the 

plaintiffs is not determinative if they did not act as reasonable persons and, in effect, closed their eyes 

to evident and objective facts concerning the accrual of their right to sue.”  Garrish v. Int’l Union, 

United Auto., Aerospace, & Agric. Implement Workers of Am., 417 F.3d 590, 594 (6th Cir. 2005) 

(citation omitted). 

The dispositive question here is when Plaintiffs knew or should have known of UAW’s 

alleged breach -- that is, when Plaintiffs knew or should have known that UAW acted arbitrarily, 
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discriminatory, or in bad faith in (1) negotiating the New Agreement; (2) refusing to process their 

grievances; and (3) leaving them without collective bargaining protection despite repeated assurances 

that the independent-contractor arrangement would not disadvantage them. 

First, “[c]auses of action based on entry into collective bargaining agreements” generally 

accrue “when the contract is signed” and the employees become aware of its terms.  United Indep. 

Flight Officers, Inc. v. United Air Lines, Inc., 756 F.2d 1262, 1273 (7th Cir. 1985).  See also Spaulding 

v. United Transp. Union, 279 F.3d 901, 908 (10th Cir. 2002); Gvozdenovic v. United Air Lines, Inc., 

933 F.2d 1100, 1106 (2d Cir. 1991); Ratkosky v. United Transp. Union, 843 F.2d 869, 873 (6th Cir. 

1988); Fabian v. Cooper Indus., 1993 WL 332629, at *6 (E.D. Mich. 1993).  The New Agreement at 

issue here was signed in November 2012 (DeShetler Complaint ¶¶ 182–89, 191, 199; Sheets 

Complaint ¶¶ 162–68, 171, 179).  At that time, Plaintiffs also learned of the New Agreement’s 

harmful terms (see DeShetler Complaint ¶¶ 191–99; Sheets Complaint ¶¶ 162–79).  Thus, Plaintiffs’ 

claims based on that Agreement, and the bargaining process leading up to it, accrued in November 

2012, years before this lawsuit was filed. 

Second, fair representation claims relating to a union’s failure to pursue a grievance typically 

accrue when the union rejects or abandons the grievance.  See, e.g., Saunders v. Ford Motor Co., 879 

F.3d 742, 751 (6th Cir. 2018); Flatford v. Int’l Union United Auto., Aerospace & Agric. Implement 

Workers of Am., 652 F. App’x 409, 413 (6th Cir. 2016); Potts v. Am. Bottling Co., 595 F. App’x 540, 

543 (6th Cir. 2014).  Here, the Complaints omit the date UAW declined to further pursue Plaintiffs’ 

grievances (see DeShetler Complaint ¶¶ 210–20; Sheets Complaint ¶¶ 181–90).  But Plaintiffs do not 

dispute this occurred sometime around 2014 (see Doc. 22 at 15 & n.5; Hearing Tr. at 12).  Thus, 

Plaintiffs’ claims based on UAW’s failure to pursue their grievances also accrued well before this 

lawsuit was filed.  
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Finally, Plaintiffs learned that the independent-contractor arrangement negatively affected 

their employee rights, despite UAW’s repeated assurances, when they learned of the terms of the 

New Agreement and UAW’s refusal to move forward with their grievances (see DeShetler Complaint 

¶¶ 182–99; Sheets Complaint ¶¶ 162–79) -- again, years before this lawsuit was filed.  

Plaintiffs argue these general rules are inapplicable here because this is an extraordinary case.  

They contend their claims against UAW did not accrue until the bribery Indictments were unsealed 

because, until then, all they knew was that UAW “made a series of discretionary decisions that 

disadvantaged them” (Doc. 22 at 6).  Thus, until they learned of the bribery scheme, they argue they 

were not aware of facts supporting each essential element of a fair representation claim: “Without 

that bad faith, there’s no claim under [Section] 301” (Hearing Tr. at 14).  

 But a fair representation claim does not require proof that a union acted in bad faith -- it 

requires proof that a union acted arbitrary, discriminatory, or in bad faith.  To bring a viable claim, 

“a plaintiff need only show that the union’s actions could be characterized in any one of these three 

ways.”  See Black, 15 F.3d at 584 (emphasis added).  Even without the Indictments, the Complaints 

show Plaintiffs were aware of facts suggesting UAW acted arbitrarily, discriminatory, or in bad faith 

in negotiating and ratifying the New Agreement at the time it was signed. 

For example, Plaintiffs allege the negotiations leading to the New Agreement were “marred 

by several procedural and substantive irregularities” (DeShetler Complaint ¶ 156; Sheets Complaint 

¶ 147).  First, FCA and UAW International “systematically locked the employees of the Wrangler 

Paint Shop and UAW Local Union 12 out of the bargaining with [FCA],” contrary to “a long and 

well-established practice” and in violation of UAW’s own constitution (DeShetler Complaint ¶¶ 160–

63; Sheets Complaint ¶¶ 151–54).  Next, UAW “inexplicably accepted” -- without “objection or 

dispute” -- FCA’s position that Plaintiffs were “solely employed by Gonzalez” and “were functionally 
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equivalent to new hires from the street,” despite (1) “a long course of dealing” between FCA and 

UAW treating Plaintiffs “as [FCA] employees”; (2) FCA and UAW’s “repeated assurances” that 

Plaintiffs “would be afforded appropriate seniority”; and (3) FCA’s assumption of the Magna-Styer 

agreement “no later than 2011” (DeShetler Complaint ¶¶ 164–66, 183, 195; Sheets Complaint 

¶¶ 155–57, 163, 175).  Plaintiffs believed UAW’s position was “directly contrary to the applicable 

. . . local and master collective bargaining agreements” (DeShetler Complaint ¶ 194; Sheets 

Complaint ¶ 174).   

Further, FCA and UAW were “inexplicitly insistent” on terminating the DeShetler Plaintiffs, 

and UAW “offered shifting and illogical explanations” for that action (DeShetler Complaint ¶¶ 167–

68).  At one point, a group of DeShetler Plaintiffs met with UAW officials and an FCA human 

resources executive.  According to Plaintiffs, the FCA representative “seemed receptive . . . and 

indicated that [the DeShetler] Plaintiffs should continue to be employed according to the terms of the 

applicable master agreements” (id. ¶¶ 177–78).  But “[s]hortly after this meeting,” UAW officials 

told Plaintiffs that “Holiefield specifically desired that [FCA]’s takeover of the Wrangler Paint Shop 

proceed as an ‘insourcing’ of new employees and that this form of transaction required that [the 

DeShetler] Plaintiffs be terminated” (DeShetler Complaint ¶ 179; see also Sheets Complaint ¶ 158).  

UAW “simply seemed intent on pushing through an agreement that resulted in [the DeShetler] 

Plaintiffs’ termination” (DeShetler Complaint ¶ 190), and that “arbitrarily assigned [the Sheets 

Plaintiffs] a seniority date” (Sheets Complaint ¶ 163).  And when UAW finally presented this 

“grossly unfair[]” New Agreement to Plaintiffs (Doc. 22 at 19), they were given “very limited 

opportunity to ask questions” and “only a matter of hours to consider its terms” (DeShetler Complaint 

¶¶ 197–98; Sheets Complaint ¶¶ 177–78).  
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In sum, Plaintiffs allege that in negotiating the New Agreement, UAW took positions that 

were contrary to its own previous and repeated representations, the long course of dealing between 

the parties, and the applicable collective bargaining agreements.  According to Plaintiffs, UAW’s 

actions were “inexplicable,” and its offered justifications “shifting and illogical.”  Accepting these 

allegations as true, Plaintiffs were aware of facts indicating UAW’s conduct “could be characterized” 

as at least arbitrary -- and perhaps even as discriminatory or in bad faith -- well before the Indictments 

were unsealed.  See Black, 15 F.3d at 584.  Cf. Linton v. United Parcel Serv., 15 F.3d 1365, 1372–75 

(6th Cir. 1994) (finding a union’s “unprecedented departure from past practice” created a jury 

question as to whether the union breached its duty of fair representation).     

In addition, during the grievance process, Plaintiffs argued that Holiefield’s insistence on 

treating FCA’s takeover as an insource was “clear[] . . . evidence that there was something amiss at 

Solidarity House,” or UAW’s headquarters (Doc. 19-3 at 9; Doc. 20-1 at 9).  At that point, Plaintiffs 

were also “concerned about the fairness of the negotiations” leading to the New Agreement “[i]n light 

of recent allegations” about several UAW officials (Doc. 19-3 at 9; Doc. 20-1 at 9).  Although it is 

unclear whether those allegations concerned collusion, the April 2014 PRB Decision further 

demonstrates that Plaintiffs were aware, or should have been aware, of a breach of fair representation 

claim before the Indictments were unsealed. 

Although the information provided in the unsealed Indictments may have strengthened 

Plaintiffs’ claims -- and perhaps provided an explanation for UAW’s conduct -- the information was 

not necessary for Plaintiffs to file suit.  As the Sixth Circuit explained in Bowerman, Plaintiffs “did 

not need to know the extent of the alleged breach of the duty of fair representation to file a claim.”  

646 F.3d at 367 (emphasis in original).  See also Hearing Tr. at 13–17.  And as the Supreme Court 

stated in Rotella v. Wood, “in applying a discovery accrual rule, we have been at pains to explain that 
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discovery of the injury, not discovery of the other elements of a claim, is what starts the clock.”  528 

U.S. 549, 555 (2000).  This is true even when “considerable enquiry and investigation may be 

necessary before [a plaintiff] can make a responsible judgment about the actionability” of that injury.  

Id. at 556.  Here, Plaintiffs knew and were vocal about their injury, as well as the source of that injury, 

well before the Indictments were unsealed. 

Perhaps the result in this case would be different if, before July 2017, there had been no 

indication that UAW acted discriminatorily, arbitrarily, or in bad faith in negotiating the New 

Agreement or processing Plaintiffs’ grievances.  But based on the allegations in the Complaints, 

reasonable people would have known they needed to act to preserve their rights by at least 2014, 

when UAW declined to pursue their grievances.  

Tolling 

 The final question in the statute-of-limitations analysis is whether there is a basis for tolling.  

Plaintiffs do not explicitly raise any tolling arguments in their Oppositions (see Doc. 21, 22).  But in 

their responses to this Court’s pre-hearing questions, they argued that equitable tolling is warranted 

because Defendants fraudulently concealed the bribery scheme (Doc. 28 at 2–3).  A plaintiff who 

relies on fraudulent concealment to save an untimely claim “must allege and establish” that (1) the 

defendant took affirmative steps to conceal the conduct constituting the cause of action; (2) the 

defendant’s conduct prevented the plaintiff from discovering the cause of action within the limitations 

period; and (3) until discovery, the plaintiff exercised due diligence in trying to find out about the 

cause of action.  Egerer v. Woodland Realty, Inc., 556 F.3d 415, 422 (6th Cir. 2009).  The doctrine is 

to be “narrowly applied,” id. at 424, and requires a plaintiff to “plead the factual allegations 

underlying a claim of fraudulent concealment with particularity.”  Carrier Corp. v. Outokumpu Oyj, 

673 F. 3d 430, 446 (6th Cir. 2012).   
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Hill v. United States Department of Labor, 65 F.3d 1331 (6th Cir. 1995), is instructive.  In 

Hill , the Sixth Circuit held that “[a] deception regarding motive supports application of equitable 

tolling only where the deception conceals the very fact of discrimination,” or the cause of action.  Id. 

at 1337.  Equitable tolling is “not warranted where a [plaintiff] is aware of all the essential facts . . . 

but lacks direct knowledge or evidence of the defendant’s subjective discriminatory motivation.”  Id.  

Here, within the statute-of-limitations period, Plaintiffs were aware of all the current allegations 

against UAW except that UAW may have been motivated or influenced by FCA bribes.  As discussed, 

this includes conduct that could be characterized as arbitrary, discriminatory, or in bad faith, as 

required to bring a fair representation claim.  Thus, in concealing the bribery scheme, Defendants 

concealed further evidence of, rather than the existence or accrual of, their fair representation claims. 

Further, “[i]n order for a fraudulent concealment claim to prevail, a plaintiff must prove that 

the defendant’s attempts to mislead the plaintiff actually succeeded.”  Id. at 1338.  Equitable tolling 

“is warranted only when the defendant’s allegedly fraudulent statements constituted ‘a plausible 

explanation’ that ‘lulled [the plaintiffs] into not filing [their] claim[s] sooner.’”  Guy v. Mercantile 

Bank Mortg. Co., 711 F. App’x 250, 254 (6th Cir. 2017) (alterations in original) (quoting Hill , 65 

F.3d at 1337).  But here, the Complaints and the PRB Decision show Plaintiffs “immediately doubted 

the veracity of [UAW]’s stated reasons for” its actions in negotiating and accepting the New 

Agreement.  See id.  See also DeShetler Complaint ¶¶ 164–80, 194–95, 210; Sheets Complaint 

¶¶ 155–60, 174–75, 181.  In fact, during the grievance process, Plaintiffs challenged the fairness of 

the negotiations and argued clear evidence showed UAW’s justifications for its positions did not hold 

water (Doc. 19-3 at 9; Doc. 20-1 at 9; see also DeShetler Complaint ¶¶ 164–75).  

Finally, the Complaints do not allege any ways in which Plaintiffs attempted to investigate 

the suspect circumstances surrounding the New Agreement.  See Reid v. Baker, 499 F. App’x 520, 
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527 (6th Cir. 2012).  Instead, Plaintiffs simply state they “were unable to discover” UAW’s alleged 

breach “until the federal investigation became public knowledge in July 2017” (DeShetler Complaint 

¶ 271; Sheets Complaint ¶ 237).  

For all of these reasons, this Court finds the hybrid and fair representation claims are time 

barred. 

Breach of Contract 

Because this Court finds the hybrid and fair representation claims are untimely, it need not 

address the other grounds FCA raises for dismissing the claims.  However, this Court will also briefly 

address FCA’s argument that Plaintiffs failed to sufficiently allege that FCA breached any provision 

of a collective bargaining agreement, as required to state a hybrid claim.  This Court agrees with FCA 

that Plaintiffs’ arguments have shifted over time and do not present a plausible breach-of-contract 

claim. 

First, Plaintiffs argue that “the entire arrangement in the Wrangler Paint Shop under which 

Plaintiffs would perform assembly work[] while employed by nominally independent suppliers 

constituted a clear breach” of the applicable master agreement (Doc. 21 at 10–11; see also DeShetler 

Complaint ¶¶ 98, 124, 132–33; Sheets Complaint ¶¶ 87–88, 96–97).  Plaintiffs point to provisions in 

the 2015 Production, Maintenance, and Parts Agreement stating that “[e]mployees of an outside 

contractor will not be utilized in a plant covered by this Agreement to replace seniority employees,” 

and that “[i]n no event shall any seniority employee . . . be laid off as a direct and immediate result 

of work being performed by any outside contractor on the plant premises” (DeShetler Complaint 

¶¶ 127, 129; Sheets Complaint ¶¶ 91, 93).  They allege that “[s]ubstantially identical” provisions also 

appeared in the 2007 and 2011 agreements (DeShetler Complaint ¶¶ 128, 130; Sheets Complaint 

¶¶ 92, 94). 
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But Plaintiffs overlook that the 2015 agreement also provides that “[t]he foregoing shall not 

affect the right of [FCA] to continue arrangements currently in effect” (Doc. 16-1 at 79) (emphasis 

added).  And according to the Complaints, the independent-contractor arrangement at issue was 

created “[i]n the early 2000’s,” by at least 2006 (see DeShetler Complaint ¶¶ 96, 101–02, 104–08, 

116, 135; Sheets Complaint ¶¶ 85–87, 100–03, 116).  In other words, the arrangement was created 

before the 2007, 2011, or 2015 agreements were entered.  Further, the 2003 Toledo Assembly 

Agreement, attached to the Sheets Complaint, expressly contemplated that Supplier Park employees 

may “be employed by a third party” (Case No. 18 CV 85, Doc. 11-1 at 24–26).   And although 

Plaintiffs argue that the independent-contractor arrangement nonetheless violated these provisions 

because it “was repeatedly modified and changed over time” as Plaintiffs were “reassigned to 

different nominal employers,” they do not identify any contract provision prohibiting these 

assignments (Case No. 18 CV 78, Doc. 28 at 3–4; see also Doc. 16-1 at 79; Doc. 16-4 at 10).   

Plaintiffs also argue that “all of the Plaintiffs were employees of [FCA] throughout the whole 

period we’re talking about” -- between 2006 and 2012 (Hearing Tr. at 24–25).  But, as the Complaints 

acknowledge, “[b]etween 2006 and 2011,” Plaintiffs’ “employers consisted of: Hayden, Durr[,] 

Spherion[,] Magna Styer[,] [and then] Gonzalez” (DeShetler Complaint ¶¶ 101, 116; Sheets 

Complaint ¶ 116).  And during that time, Plaintiffs “were covered by a collective bargaining 

agreement between the UAW . . . [and] Magna Styer” (DeShetler Complaint ¶ 111; Sheets Complaint 

¶ 106) (emphasis added).  A quick review of that agreement confirms FCA was not a party to it (see 

Doc. 16-4 at 79).  Plaintiffs essentially ask this Court to disregard that agreement and substitute its 

own judgment as to who employed Plaintiffs “[a]s a practical matter” (see DeShetler Complaint 

¶ 118; Sheets Complaint ¶ 117).  Plaintiffs provide no legal support for this theory.   
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Whether FCA became a party to the Magna-Styer agreement after February 2011 presents a 

closer question.  In February 2011, FCA sent UAW a letter recognizing that Magna would “turn 

Management of the Toledo South Paint facility over to” FCA in March 2011 (Doc. 16-5).  “MAGNA 

represented employees” would then be “hired by a third party . . . managed by” FCA.  (id.).  Even 

accepting -- without deciding -- Plaintiffs’ argument that FCA assumed and became a party to the 

Magna-Steyer agreement through this letter, this Court is skeptical that FCA then breached that 

agreement by assigning Plaintiffs to Gonzalez or modifying the agreement conditions when FCA 

ended the independent-contractor arrangement.  First, the letter clearly envisioned that Plaintiffs 

would ultimately be employed by a third party and not directly by FCA.  The Magna-Styer agreement 

also allowed for such an assignment (see Doc. 16-4 at 10).  Second, although the letter states that the 

conditions of the Magna-Steyer agreement were to “carryover,” and there was to be “no break in the 

employees’ service,” it explicitly states that the conditions could be “modified by mutual agreement 

between the parties” (Doc. 16-5).  Third, to the extent Plaintiffs contend that FCA breached the 

applicable master agreements by enacting the New Agreement, they are essentially arguing that the 

the Agreement is invalid.  Claims that a collective bargaining agreement is invalid, standing alone, 

are not properly brought under Section 301.  Angel v. United Paperworkers Int’l Union (PACE) Local 

1967, 221 F. App’x 393, 398 (6th Cir. 2007).  See also Textron Lycoming Reciprocating Engine Div., 

Avco Corp. v. United Auto., Aerospace, Agric. Implement Workers of Am., 523 U.S. 653, 657 (1998) 

(“‘Suits for violation of contracts’ under § 301(a) are not suits that claim a contract is invalid, but 

suits that claim a contract has been violated.”). 

Finally, Plaintiffs argue that FCA “negotiated with [UAW] in bad faith and in breach of the 

covenant of good faith and fair dealing inherent in all contracts” by unlawfully bribing UAW officials 

(DeShetler Complaint ¶ 260; Sheets Complaint ¶ 227).  But to state a hybrid claim, a plaintiff “must 
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point to a specific provision in the [collective bargaining] agreement that the employer allegedly 

violated.”  Kenney v. United Auto., Aerospace & Agric. Implement Workers of Am., 2016 WL 

1409014, at *2 (N.D. Ohio 2016) (emphasis added).  See also Harris v. Am. Postal Workers Union, 

1999 WL 993882, at *4 (6th Cir. 1999) (“It is a basic tenet of contract law that a party can only 

advance a claim of breach of written contract by identifying and presenting the actual terms of the 

contract allegedly breached.”).  “[T]o the extent that this claim [merely] alleges bad-faith bargaining 

on behalf of [FCA],” rather than a violation of a specific provision of a collective bargaining 

agreement, the claim is “an unfair labor practice claim over which the NLRB has exclusive 

jurisdiction.”  Martin v. Lake Cty. Sewer Co., 269 F.3d 673, 680 (6th Cir. 2001).  See also Copeland 

v. Penske Logistics LLC, 675 F.3d 1040, 1043–44 (7th Cir. 2012). 

In addition, although stated as a Section 301 claim, this argument is clearly a disguised Section 

302 claim for bribery and collusion.  The Sixth Circuit has expressly held that Section 302 “does not 

create a private right of action,” Ohlendorf, 883 F.3d at 639, and that allegations of “improper 

payoffs” to union officials “may not be redressed pursuant to [Section 301].”  Garrish, 417 F.3d at 

597–98.  Plaintiffs’ theory that they were terminated and stripped of their seniority “outside of the 

fair process . . . that all of the agreements require” -- raised for the first time during the hearing -- 

fails for similar reasons (Hearing Tr. at 24–25). 

Age Discrimination Claim 

The DeShetler Plaintiffs bring an additional claim against FCA:  age discrimination under 

Ohio Revised Code § 4112.14.  Plaintiffs allege that they were qualified to continue working in 

November 2012, but instead were “systematically replaced . . . with substantially younger workers” 

(DeShetler Complaint ¶¶ 285–87).  They contend that FCA “lacked any legitimate alternative 

business reason for not continuing [their] employment,” and that any offered explanation would be 
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pretextual (id. ¶ 290).  Plaintiffs allege that FCA “simply refused to continue [their] employment 

under any circumstances” due to their “status as older retirees” (id.).  Finally, to the extent FCA 

contends Plaintiffs had “available avenues to arbitrate their discharge,” Plaintiffs argue those avenues 

would be futile because UAW was compromised by bribes and therefore would fail “to represent 

them in good faith” (id. ¶ 294). 

FCA moves to dismiss the age discrimination claim on several grounds, including that (1) the 

claim is preempted by Section 301 and therefore time barred; (2) the claim is precluded under Ohio 

Revised Code § 4112.14(C) because Plaintiffs had available the opportunity to arbitrate; and (3) 

Plaintiffs executed valid releases covering this cause of action. 

Turning first to the preemption argument, the Supreme Court has instructed that “when 

resolution of a state-law claim is substantially dependent upon analysis of the terms of an agreement 

made between the parties in a labor contract, that claim must either be treated as a [Section] 301 claim 

or dismissed as pre-empted by federal labor-contract law.”  Allis-Chalmers Corp. v. Lueck, 471 U.S. 

202, 220 (1985) (citation omitted).  The Sixth Circuit has developed a two-step process for 

determining whether a state-law claim is preempted, Mattis v. Massman, 355 F.3d 902, 906 (6th Cir. 

2004) (citation omitted):   

First, courts must determine whether resolving the state-law claim would require 
interpretation of the terms of the collective bargaining agreement.  If so, the claim is 
preempted.  Second, courts must ascertain whether the rights claimed by the plaintiff 
were created by the collective bargaining agreement, or instead by state law.  If the 
rights were created by the collective bargaining agreement, the claim is preempted.  In 
short, if a state-law claim fails either of these two requirements, it is preempted by 
[Section] 301. 

 
With respect to the first point, this Court must analyze whether Plaintiffs “can prove the 

elements of [the] state-law claim without contract interpretation.”  Paluda v. ThyssenKrupp Budd 

Co., 303 F. App’x 305, 308 (6th Cir. 2008).  Preemption is triggered if “resolution of the state[-]law 
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claim is ‘inextricably intertwined’ with consideration of the terms of the” collective bargaining 

agreement.  Paul v. Kaiser Found. Health Plan of Ohio, 701 F.3d 514, 522 (6th Cir. 2012) (quoting 

Smolarek v. Chrysler Corp., 879 F.2d 1326, 1330 (6th Cir. 1989) (en banc)).   

The parties dispute whether this inquiry should consider only the elements of Plaintiffs’ prima 

facie case or all elements of the burden-shifting analysis, including FCA’s alternative reason for its 

actions and whether that reason is pretextual.  See, e.g., Doc. 21 at 27–28 (citing Smolarek, 879 F.2d 

at 1333) (articulating the standard under the well-pleaded complaint rule in the removal context); 

Doc. 23 at 10–11 (citing Howard v. Cumberland River Coal Co., 838 F. Supp. 2d 577, 580–82) (E.D. 

Ky. 2011)) (distinguishing between the standard in the jurisdictional context verses the merits stage).  

This Court agrees with FCA that it is appropriate to consider all aspects of the burden-shifting analysis 

here, especially given that FCA’s alternative business justification -- as well as several relevant 

contract-interpretation disputes -- is clear from the face of the Complaint (see DeShetler Complaint 

¶¶ 164–75, 257–59).   

But, this Court need not decide this issue.  Determining whether Plaintiffs were eligible for 

reemployement (or continued employment) with FCA will require interpreting the same provisions 

of the 2011 Master Pension plan.  As part of their prima facie case of age discrimination under Ohio 

law, Plaintiffs must show that they were “qualified for the position” Coryell v. Bank One Trust Co. 

N.A., 101 Ohio St. 3d 175, 177 (2004) -- or that they were “physically able to perform the duties and 

otherwise m[et] the established requirements of the job and laws pertaining to the relationship 

between employer and employee.”  Ohio Rev. Code. § 4112.14(A) (emphasis added).  Based on the 

language of the applicable master agreements, the parties dispute whether Plaintiffs can satisfy this 

requirement (see DeShetler Complaint ¶¶ 167–75, 284; Doc. 18-1 at 20–21, 31–33).  Further, the 

substantial overlap between Plaintiffs’ Section 301 claim and their age discrimination claim supports 
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that resolving the age discrimination claim will require contract interpretation to determine the 

respective rights and obligations of the parties (see, e.g., DeShetler Complaint ¶¶ 257–59).  See also 

Slinker v. Jim Beam Brands Co., 689 F. App’x 406, 408–09 (6th Cir. 2017); Paluda, 303 F. App’x at 

309–09.   

In addition, the Sixth Circuit has held that the relief a plaintiff seeks can warrant preemption, 

even if the claim itself does not.  Klepsky v. United Parcel Serv., Inc., 489 F.3d 264, 270 (6th Cir. 

2007).  Here, Plaintiffs request reinstatement (DeShetler Complaint p. 54).  Such a request, standing 

alone, “is enough to support preemption . . . as it would require interpretation of the terms of the 

[collective bargaining agreement], and implicates a right created under [that agreement].”  Klepsky, 

489 F.3d at 270.   

For all these reasons, this Court finds the DeShetler Plaintiffs’ age discrimination claim is 

“inextricably intertwined” with consideration of the applicable collective bargaining agreements and 

is therefore preempted by Section 301.  A finding of preemption “transforms [the claim] into a 

‘hybrid’ [Section] 301 claim” that is subject to the six-month statute of limitations.  Jones v. Gen. 

Motors Corp., 939 F.2d 380, 384 (6th Cir. 1991).  The claim is therefore time barred. 

FCA next argues that the age discrimination claim is barred by Ohio Revised Code 

§ 4112.14(C), which states that “[t]he cause of action described in division (B) of this section . . . 

shall not be available in the case of discharges where the employee has available to the employee the 

opportunity to arbitrate the discharge.”  A plaintiff has the “opportunity to arbitrate” if he or she “had 

access to an arbitration procedure” through a grievance procedure under a collective bargaining 

agreement.  Hopkins v. City. of Columbus, 2014 WL 1121479, at *5 (S.D. Ohio 2014) (citation 

omitted).  See also Dobrski v. Ford Motor Co., 698 F. Supp. 2d 966, 984 (N.D. Ohio 2010); Cramton 

v. Siemens Energy & Automation, Inc., 2009 WL 2524689, at *4 (S.D. Ohio 2009).  The provision 
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applies, barring an age discrimination claim, “even when a plaintiff seeks to utilize the arbitration 

procedure, but the union refuses to arbitrate.”  Hopkins, 2014 WL 1121479, at *5.  Such a refusal 

“does not negate the fact that the opportunity to arbitrate was available.”  Id. (quoting Cramton, 2009 

WL 2524689, at *4).  See also Dobrski, 698 F. Supp. 2d at 984–85.  If a plaintiff believes the union’s 

conduct in processing a grievance was “discriminatory, dishonest, arbitrary, or perfunctory,” he or 

she is not left without recourse.  Hopkins, 2014 WL 1121479, at *5 (citation omitted).  But under 

those circumstances, a plaintiff “must pursue a claim for breach of the union’s duty of fair 

representation.”  Id. (citing Cramton, 2009 WL 2524689, at *4). 

Here, there is no dispute that Plaintiffs had access to a grievance procedure, which included 

the possibility of arbitration (see, e.g., DeShetler Complaint ¶¶ 210–16).  Plaintiffs argue this 

opportunity to arbitrate does not bar their claim under Section 4112.14(C) because “such arbitration 

would be futile due to [UAW]’s failure to represent them in good faith” (DeShetler Complaint ¶ 294).  

But the hybrid and fair representation claims against UAW are time barred -- meaning Plaintiffs 

cannot succeed on the merits of those claims.  Because Plaintiffs had available the opportunity to 

arbitrate, and because they cannot succeed on their fair representation claims against UAW, their age 

discrimination claim is barred under Section 4112.14(C). 

According to Plaintiffs, they fall within an exception to Section 4112.14(C) simply because 

they allege UAW breached its duty of fair representation.  This Court disagrees.  First, the statute 

itself does not create this exception.  Second, the cases recognizing this exception rely on Sutterlin v. 

Mansfield Plumbing Products, 2001 WL 310633, at *1 (Ohio Ct. App. 2001).  But Sutterlin merely 

recites the standard for stating a hybrid claim under Section 301.  See Sutterlin, 2001 WL 310633, at 

*1 (quoting DelCostello, 462 U.S. at 163–65).  Third, to the extent Sutterlin and its progeny suggest 

that a plaintiff can merely tack on a breach of fair representation claim against a union under Section 
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4112.14(B), this Court is skeptical the union would be a proper party.  See Ohio Rev. Code 

§ 4112.14(B) (“Any person aged forty or older who is discriminated against . . . may institute a civil 

action against the employer . . . .”) (emphasis added).  See also Lee v. City of Moraine Fire Dep’t, 

2014 WL 1775621, at *7 n.8 (S.D. Ohio 2014).  Further, any breach of fair representation claim 

brought under Section 4112.14 would also run into preemption and timeliness issues.  See Maynard 

v. Revere Copper Prods., Inc., 773 F.2d 733, 735 (6th Cir. 1985) (“Whether union conduct constitutes 

a breach of the duty of fair representation is a question of federal law.”). 

Because this Court finds the age discrimination claim is preempted as well as precluded under 

Section 4112.14(C), this Court declines to determine whether the claim is also barred by the 

DeShetler Plaintiffs’ releases. 

CONCLUSION 

 This Court sympathizes with Plaintiffs’ situation.  But, unfortunately for Plaintiffs, their 

claims are too late.  The allegations in the Complaints, accepted as true, affirmatively establish that 

the claims are time barred and fail to establish a basis for equitable tolling.   

For all these reasons, the Motions to Dismiss (Docs. 18, 20) are granted and this case is 

dismissed. 

 IT IS SO ORDERED. 

             s/ Jack Zouhary           
       JACK ZOUHARY 
       U. S. DISTRICT JUDGE 
 
       November 30, 2018 


