Bryant v. Social Security Doc. 23

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MONICA THERESA BRYANT, Case No. 3:19-cv-0079
Plaintiff, MAGISTRATE JUDGE
THOMAS M. PARKER

V.

MEMORANDUM OF OPINION
AND ORDER

COMMISSIONER OF
SOCIAL SECURITY,

N N N/ N/ N/ N N N N N

Defendant.

Introduction

Plaintiff, Monica Theresa Bryant, seeks gidl review of the final decision of the
Commissioner of Social Sectyj denying her application f@aupplemental security income
(“SSI”) under Title XVI of the Social Securit#gct. This matter is before me pursuantéfb
U.S.C. 88 405(gand the parties consented to mygdiction under 28 U.S.C. 8§ 636(c) and Fed.
R. Civ. P. 73.ECF Doc. 17 Because the Administrative Law Judge (“ALJ") applied proper
legal standards and reached a decision sugpbytsubstantial evidence, the Commissioner’s
final decision denying Bryant’'s appétion for SSI must be AFFIRMED.
I. Procedural History

On July 13, 2015, Bryant protectively applied for SSI. (Tr. 288-3@iyant alleged
that she became disabled on December 3, 201tbdimomyalgia, degenerative disc disease

and spinal stenosis. (Tr. 226-231, 272). The@@&zcurity Administraon denied Bryant’'s

! The administrative transcript is ECF Doc. 19
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application initially and upon reasideration. (Tr. 98-105). Brgarequested an administrative
hearing. (Tr. 106). ALJ Carrie Kerber he@ant's case on November 8, 2017, and denied
the claim in a February 28, 2018, decision. (Tr. 9-65). On September 24, 2018, the Appeals
Council denied further review, rendering thieJ’s decision the final decision of the
Commissioner. (Tr. 1-5). On November 2018, Bryant filed a complaint challenging the
Commissioner’s decisionECF Doc. 1

1. Evidence

A. Personal, Educational and Vocational Evidence

Bryant was born on November 10, 1974 aras 42 years old at the time of the
administrative hearing. (Tr. 35). She graduditech high school and earned a master’s degree
in community counseling. (Tr. 36). In the past, she had worked as an inventory clerk, a
paralegal and a counselor. (Tr. 60).

B. Relevant Medical Evidence

Bryant saw neurologist, DRobert McLain, at the Clevahd Clinic on April 14, 2014.
She reported that her orthopeditngpsurgeon told her she needed thoracic disc surgery. (Tr.
432). A thoracic spine MRI on April 15, 2014 showaetbcal midline disc extrusion at T6-7
causing minimal impression on the ventral corthaut significant central canal narrowing and
multilevel mild degenerative changes, mosiabty at T9-10 where facet hypertrophy was
causing mild impression on the dorsolateral cord.

On June 27, 2014, Bryant returned to Clauel Clinic complaimg of pain in her
thoracic spine with constant timigd) in both legs and muscle spasméer anterior thighs. She
saw Dr. Ajit Krishnaney who found she had no tgaally amenable lesio” (Tr. 398).

Bryant saw Dr. Rebecca Kuenzler oyJ28, 2014 and reported ongoing sensory

symptoms and cramps in her legs and feet, wvhaxd grown worse since her cervical surgery in



2013. (Tr. 395-396). She reported falling a lot drapping objects. She also reported pain in
her thoracic spine. (Tr. 396). Bryansalsaw Dr. Augusto Hsia on July 28, 2014. He
diagnosed chronic thoracic pand significant myofascial pair(Tr. 392-394). Dr. Hsia saw
Bryant again on November 28, 2014 and diagdashronic spine paj chronic bilateral
circumferential leg pain and multiple somatic complaints. Dr. Hsia requested a second opinion
from rheumatology for myalgia, “fmike symptoms.” (Tr. 385-388).

Bryant saw Dr. Soumya Chatterjee in the rhatology clinic at te Cleveland Clinic on
January 27, 2015. Dr. Chatterjee found that pkimiet the ACR criteria for fiboromyalgia. Dr.
Chatterjee also diagnosed fatigue, myalgiaglogysplastic syndrome, thoracic spondylosis, and
hypersensitivity disorder. (Tr. 385).

Bryant returned to see Dr. Hsia on February 27, 2015. She was feeling the same except
her leg pain was better with Cymbalta. (377). Dr. Hsia observed palpable muscle spasm
and/or tenderness in the thoracimsp with decreased flexion andtersion of the lumbar spine.
He diagnosed chronic thoragpain, myofascial/fiboromygla syndrome, and thoracic
degenerative disc disease. (Tr. 378).

When Dr. Hsia saw Bryant on June 19, 2015)dted that her posture and spinal curves
were abnormal. She had increased thoracitégis and paraspinal, cervical, thoracic and
lumbar tenderness. (Tr. 447).

Physical therapist, Karin Kleppel, evaluiteryant and completed a functional capacity
evaluation on August 18, 2015. (Tr. 569). Ms. Kldpgened that the re#ts of the test were
inaccurate because Bryant had exerted lessitbamaximum voluntaryfiort. (Tr. 577).

On October 29, 2015, Dr. Chatterjee noted Brgant's fiboromyalgiarelated pain had
not improved and was likely exacerbated by hesstmnood, allergies and persistent back pain.

(Tr. 610-611).



Bryant reported she was feeling worseawlshe saw Dr. Hsia on November 23, 2015.
Her mid-back pain worsened with prolongettirsg. (Tr. 639). Aloracic MRI on November
30, 2015 showed small central dmotrusions at T6-7 and T12-lcbntacting the ventral cord
but causing no cord displacement. (Tr. 647).

Dr. Hsia referred Bryant to Dr. Shrif Costd for a chronic pain consultation. Bryant
saw Dr. Costandi on February 18, 2016. Sherteddongstanding pain in her mid/lower back,
radiating to the right lower extremity, with tilmgg as well in the left lower extremity. She
reported that her symptoms interfered witHkivey, sleeping, sittinggriving, lifting and were
exacerbated by sitting, standing, and walking. §¥d). Dr. Costandi diagnosed thoracolumbar
and lumbosacral spondylosis. He recommerdsaical therapy and cadgred a psychological
consultation. (Tr. 675). Bryant returnedste Dr. Costandi on July 5, 2016. Dr. Costandi
continued to recommend physical therapy despitang that Bryant hathiled to respond to it,
aguatherapy and/or medicatidnghe past. (Tr. 666).

A lumbar spine MRI on July 20, 2016 showamhgenital central canal stenosis with
superimposed spondylosis; a right paracentnaliam tear and protrusion at L1-L2 impinging on
the traversing right L2 nerve root; a central anntdar at L2-L3; a lefeccentric disc bulge at
L3-L4 narrowing the left lateral recess andirad foramen, potentiallglightly impinging the
traversing left L4 nerve roond displacing the exited componenitside the neural foramen of
the L3 nerve root; a central annular tear andlsprotrusion at L4-L5and a central protrusion
extending into lateral recesses bilaterally arsgphldicing the traversinglbieral S1 nerve root
without impingement or compression. (Tr. 681).

Bryant began treating with Dr. Cooperetbonsulting examiner, on April 20, 2016. (Tr.
737). On July 21, 2016, Dr. Cooper diagnosedttiflavel lumbar spinal stenosis with

radiculopathy. (Tr. 732-734).



Dr. Cooper referred Bryant to Dr. Hossein Elgafy, who saw her on July 22, 2016. (Tr.
837). Physical examination showed lumbar peih flexion and extensim as well as midline,
paraspinal, and sacroiliac temdess. (Tr. 839). Lumbarnrays showed mild disc space
narrowing at L2-L3 and L5-S1. (Tr. 844). Dr. Higadiagnosed spinal stenosis of lateral region
of lumbar spine. (Tr. 839). Bryant returnedsee Dr. Elgafy on June 29, 2016, with a copy of
her recent MRI. Dr. Elgafy addehe diagnosis of prolapsed luarbintervertebral disc. (Tr.
834-836).

On August 11, 2016, Bryant saw Dr. Joseph Akall®r. Atallah notedhat Bryant had
failed four weeks of non-surgigalon-injection care. (TB829, 831). Examination showed
tenderness of the spinous process at L4, the transverse processes on the right and left at L5, the
sacral promontory, the sacrum and the supraspinous ligament and paraspinal region at L5.
Range of motion was limited in all planes. Maostnength was reduced 4d5 in the right knee
extension quadriceps, ankle domsiilon anterior tibialis, andght great tow extensor hallucis
longus. Ankle reflexes were diminished bilatlraand Patrick-Faberena supine straight leg
raising tests were posigwon the right. (Tr. 832). Dr. Atalladiagnosed spinal stenosis at L3-
L4, lumbosacral stenosis without myelopathwr#tic spondylosis, lumbar radiculopathy, and
inflamed sacroiliac joint. (Tr. 831). Dr. Atalaecommended steroid igjons, but they were
rejected by Bryant's insurae company. (Tr. 827).

On August 18, 2016, Bryant reported to Bnoper that she was still experiencing
chronic pain in her mid to low back. She also had dyesth&sja both legs that caused
frequent tripping. (Tr. 731). DCooper opined that Bryant was bleto sit longer than one to
one and a half hours and could ndtrifore than 10 pounds. (Tr. 730).

On October 18, 2016, Bryant returned to seeAfallah, reporting severe low back pain

with intermittent bilateral S1 and L3-L4 radicpkthy. (Tr. 826). Dr. Atallah diagnosed spinal



stenosis of the lumbar region and lumbarcaldipathy. He plannet ask the insurance
company to reconsider injections, which wapparently approved. (Tr. 827). He performed
spinal pain block and lumbar epidural stdrmijections on January 24, 2017 and February 7,
2017. (Tr. 846-849).

Bryant saw Dr. Atallah agaion April 5, 2017. Her lower back pain was not radiating as
it had been prior to her injeotis. (Tr. 817). Dr. Atallah noted positive thoracic findings and
wanted to perform a medial branch block of theracic spine as wellTr. 817-818). Bryant
received these injections ber thoracic spine on May 24, 20ai@d May 31, 2017. She also had
a lumbar median branch block dtay 31, 2017. (Tr. 842-843, 850-853).

Bryant saw Dr. Cooper on June 9, 2017. {B0-762). She reported that her sciatica
and back pain had only temporarily improved afézent injections. (TZ62). Bryant saw Dr.
Atallah again on June 27, 2017. He diagnhosedaliac joint pain ad thoracic spondylosis
without myelopathy. (Tr. 809).

C. Relevant Opinion Evidence

1. Consultative Examiner — Marsha Cooper, M.D. — December 2015

On December 4, 2015, Dr. Marsha Cooper evatliBryant at the request of the state
agency. At the time of the evaluation, Dr. Cooper was not Bryaa#ting physician. Dr.
Cooper reported a normal neurologic examoratvith normal motor and muscular findings.
Bryant’'s gait was normal withouwissistive device. Her refleg, hand grips, manual dexterity,
coordination, balance and Romgarbalance test were all noaln She observed very minimal
scoliosis. Dr. Cooper opined that Bryant wasdisabled from all work. She opined that she
was capable of clerical typebs and had the educationdo that work. Dr. Cooper did,
however, note that Bryant should avoid jobs tieguired lifting above the shoulders due to

previous neck issuesd surgery. (Tr. 660-663).



2. State Agency Consultants

On September 5, 2015, state agency consyulantl Morton, M.D., reviewed Bryant’'s
medical records and opined that Bryant ddift up to 20 pounds occasionally and 10 pounds
frequently; stand and/or walk for up to 6 hoursaim8-hour workday; and sit for up to 6 hours in
an 8-hour workday. (Tr. 74-75). Hined that Bryant walimited in her ability to push and/or
pull with both of her legs. Dr. Morton foundathBryant could only occamally climb ramps or
stairs, stoop, kneel, or crawl, beduld frequently crouch. He apd that she could never climb
ladders, ropes or scaffolds, and would neealvtmid concentrated exposuio hazards such as
dangerous machinery and unprotedbeights. (Tr. 75).

On January 8, 2016, Dr. Michael Lehv revieviBrglant’s recordsrad generally agreed
with the opinions of Dr. Morton. However, bpined that Bryant was limited to standing and
walking for only four hours in an eight-hour workdaather than six. Halso opined that she
would need to periodically alternate betweéting and standing and should avoid overhead
reaching. (Tr. 91-96).

D. Relevant Testimonial Evidence

Bryant testified at the admistrative hearing on Novemb8y2017. (Tr. 35-59). Bryant
was 5'8” tall and weighed 200 pounds. (Tr. 35he last worked as a licensed professional
counselor. She worked at that full-time job forear. It required a taf driving because she
visited residents in nursing homes throughout @mati. (Tr. 37). Sé had to lift a 25-30 pound
suitcase in and out of her car whare visited the nursing homes.r.(38). She also previously
worked as a paralegal and in a factory takimgntory of small parts. (Tr. 39-41).

Bryant said she could not work due to #ifects of spinal stenosis, fiboromyalgia,
degenerative disc disease and mtrththroughout her spine. (T42). She did not sleep well due

to constant pain. (Tr. 42). She normally wenbed around 10:00 or BQ p.m. and got up at



7:00 a.m. During that time, she woke up evayple of hours to change positions. It would
take her five to ten minutes to reposition andgok to sleep. She would wake up feeling sore
and tired. (Tr. 45). She sometimes would slee@ifohour in the afternoon. (Tr. 46). She spent
much of her day lying down on her side. (@4). She typically wa“up and moving around”

for an hour or two. However, her legs woutelfheavy and her feet would tingle if she was on
her feet too much. (Tr. 44). The medicatitimst Bryant was takindid not cause any side
effects. She had previously received injectifumsher back pain, and théyelped for about eight
weeks but only in the location tie injection. (Tr. 48, 53).

Bryant lived with her autigt 11-year old son. (Tr. 36)He was high-functioning and
home-schooled with a virtual public school. (#44). He took care of his own personal and
hygiene needs. Bryant helped him with washirgghaiir. (Tr. 46-47). If he had problems with
school, he would bring his laptoproputer and ask Bryant for help while she lay down. Her son
helped her with laung. (Tr. 44).

Bryant enjoyed reading. She could do htwase chores if she worked slowly and for
fifteen minutes at a time. However, she coubt vacuum anymore and was unable to do lawn
work. (Tr. 49-50). She went shopping twice a rhoritder son helped her carry in the groceries.
She was able to lift a gallon of milk. (Tr. 50he was able to walk for about 10 minutes. (Tr.
51). She had previously used aeamd a walker due to frequent falls before her neck surgery.
(Tr. 51-52). She used the walker for aboutrabnths. (Tr. 52). She had more balance
problems before her neck surgery but continudédbdizzy with toanuch physical exertion.

(Tr. 56-57).

Vocational Expert John Finch\(E”) also testified at th@earing. (Tr. 59-65). He

considered Bryant’'s past work b@ inventory clerk, paralegal andunselor. (Tr. 60). The VE

first considered a hypothetical individual ofyant’s age, education and vocational background



who could perform a full range of light woekcept she was limited to standing and walking a
total of four hours in an eigtitour workday with the abilityo alternate positions every 30
minutes; she could frequently push and pull v lower extremities; could occasionally climb
ramps and stairs, but no ladders ropes dfada; she could occasionally stoop, kneel and
crawl; frequently crouch; could not reach overhead; and could not be exposed to workplace
hazards such as moving machinery and unprotdwtigghts. (Tr. 60-61). The VE opined that
this individual could do Bryant's gawork of paralegal as performdmjt not as it is classified in
theDOT. She could also do Bryant’s counseling waskclassified, but not as performed. (Tr.
61). The VE’s opinion remained the same & thdividual’s exertion level was limited to
sedentary. The VE further opindtht this individual would alsbe able to work as a document
preparer, a charge account clerklan order clerk. If the indidual was limited to simple tasks
that are not fast-paced, she would not be ahpettorm any of Bryant'past jobs, but she would
be able to perform the other jolisted by the VE. (Tr. 62).

The VE opined that employers do not perying down during the workday. They will

tolerate up to 8% of off-task timed one absence per month. (Tr. 63).
IV.  The ALJ’s Decision

The ALJ made the following findings relevant to this appeal:

2. Bryant had the following severe impaénts: congenital spinal stenosis of the
cervical, thoracic and lumbar spine, s&post cervicalecompression; and
fiboromyalgia. (Tr. 14).

4. Bryant had the residual functional aapy to perform sedentary work except
she could stand/walk for a total @iur hours in an eight-hour workday with
the ability to alternate positions every 30 minutes; she could frequently push
and pull with her lower extremities; occasionally climb ramps and stairs but
could not climb ladders, ropes arasfolds; she could occasionally stoop,
kneel and crawl; frequently crouchgudd not reach overhead; and could not

be exposed to hazards such as moving machinery and unprotected heights; she
was limited to work that is ndast-paced. (Tr. 15-16).



9. There were jobs that existedsignificant numbers in the national economy
that Bryant could perform. (Tr. 21).

Based on all her findings, the ALJ determined Brgant had not been under a disability from
July 13, 2015, the date her applion was filed. (Tr. 22).
V. Law & Analysis

A. Standard of Review

The court reviews the Commissioner’s fidacision to determine whether it was
supported by substantial evidence and whgtheper legal standards were applié@. U.S.C.
88 405(g) 1383(c)(3) Elam v. Comm’r of Soc. Se848 F.3d 124, 12&6th Cir. 2003).
Substantial evidence is any relevant evidenastgr than a scintilla, that a reasonable person
would accept as adequate to support a conclu®agers v. Comm’r of Soc. Set86 F.3d 234,
241 (6th Cir. 2007).

Under this standard, the court cannot detidefacts anew, euste credibility, or
reweigh the evidencelones v. Comm’r of Soc. SE236 F.3d 469, 47@th Cir. 2003). If
supported by substantial evidence and reasgrthbivn from the record, the Commissioner’s
factual findings are conclusive — even if thisidanight reach a different conclusion or if the
evidence could have suppaita different conclusion42 U.S.C. 8§88 405(g)L383(c)(3) see also
Elam 348 F.3d at 12%The decision must be affirmed.if . supported by substantial evidence,
even if that evidence couipport a contrary decision.’lRogers486 F.3d at 24 [I]t is not
necessary that thioart agree with the Commissioner’'ading, as long as it is substantially
supported in the record.”). This is so besmthe Commissioner anys a “zone of choice”
within which to decide cases without being second-guessed by a badlken v. Bowen800
F.2d 535, 54%6th Cir. 1986).

Even if supported by substantial evidenoewever, the court will not uphold the

Commissioner’s decision wheretlCommissioner failed to appbyoper legal standards, unless
10



the error was harmles®owen v. Comm’r of Soc. Set78 F.3d 742, 74@th Cir. 2006) (“[A]
decision . . . will not be upheld [when] the SSA fails to follow its own regulations and [when]
that error prejudices a claimant on the meritdaprives the claimant @ substantial right.”);
Rabbers v. Comm’r Soc. Sec. Adni82 F.3d 647, 6506th Cir. 2009) (“Generally, . . . we
review decisions of administrative agencies fanilass error.”). Furthermore, the court will not
uphold a decision, when the Commissioner’s reasgpdoes “not build aaccurate and logical
bridge between the ewadce and the resultFleischer v. Astrug/74 F. Supp. 2d 875, 8(N.D.
Ohio 2011) (quotingarchet v. Charter78 F.3d 305, 3077th Cir. 1996))accord Shrader v.
Astrug No. 11-130002012 U.S. Dist. LEXIS 15759&.D. Mich. Nov. 1, 2012) (“If relevant
evidence is not mentioned, the court cardeiermine if it was dicounted or merely
overlooked.”);McHugh v. AstrugNo. 1:10-CV-7342011 U.S. Dist. LEXIS 14134(5.D. Ohio
Nov. 15, 2011)Gilliams v. AstrueNo. 2:10 CV 0172010 U.S. Dist. LEXIS 7234¢.D. Tenn.
July 19, 2010)Hook v. AstrugNo. 1:09-CV-1982201®010 U.S. Dist. LEXIS 7532(N.D.

Ohio July 9, 2010). Requiring an accurate kmgical bridge ensures that a claimant will
understand the ALJ’s reasoning.

The Social Security regulations outline a fstep process the ALJ must use to determine
whether a claimant is entitleéd benefits: (1) whether the alaant is engaged in substantial
gainful activity; (2) if not, whether the claimalmas a severe impairment or combination of
impairments; (3) if so, whether that impairmestcombination of impairments, meets or equals
any of the listings ir20 C.F.R. 8 404, Subpart P, Appendjx4) if not, whether the claimant
can perform her past relevantskan light of her RFC; and (5) if not, whether, based on the
claimant’s age, education, and work expereershe can perform other work found in the
national economy20 C.F.R. 88 404.1520(a)(4)(i)-(v¥16.920(a)(4)(i))-(v) Combs v. Comm’r

of Soc. Se¢459 F.3d 640, 642-4@®th Cir. 2006). Although is the Commissioner’s obligation

11



to produce evidence at Step Five, the clainbaatrs the ultimate burden to produce sufficient
evidence to prove that she is disabhnd, thus, entitled to benefid C.F.R. 88 404.1512(a)
416.912(a)

B. Medical Opinion Evidence

Bryant argues that the ALJ erred in relying upon and giving partial weight to the
opinions of the state agency reviewing physicia@sause their opinions were based on a very
limited review of the record. Dr. Morton revied Bryant’s records in September 2015 and Dr.
Lehv reviewed her records in January 2016yaBt contends that the ALJ based her RFC
findings on the opinions expresdayl Dr. Morton and Dr. Lehv. Bant points out that much of
the medical evidence in the record was deveal@iter those reviews were completed. Because
these physicians did notview her complete record, Bryaatgues that the ALJ should not have
relied on their opinionseECF Doc. 20 at 11-12

At Step Four, an ALJ must weigh evangdical opinion that the Social Security
Administration receives20 C.F.R. 88 404.152@),416.927(c} An ALJ must give a treating
physician’s opinion controlling weght, unless the ALarticulates good reasons for discrediting
that opinion. Gayheart v. Comm’r of Soc. Se£10 F.3d 365, 37@th Cir. 2013). Here, there
were no formal opinions from treating physicians and Bryant’s argument is not related to a
treating source. Rather, she argues that theekted in how she assessed the state-agency
reviewing physicians’ opinions.

“[O]pinions from nontreating and nonar@ing sources are never assessed for
‘controlling weight.”” Gayheart 710 F.3d at 376 Instead, an ALJ must weigh such opinions

based on: (1) the examinindatonship; (2) the degree which supporting explanations

220 C.F.R. 88 404.152%16.927applies to Bryant’s claims becsushe filed them before March 27,
2017.

12



consider pertinent evidence; tBe opinion’s consistency withélrecord as a whole; (4) the
physician’s specialization leged to the medical issues disculsand (5) any other factors that
tend to support or contraddithe medical opinionld.; 20 C.F.R. 88 404.1527(3)16.927(c)
Generally, an examining physician’s opiniordige more weight than a nonexamining
physician’s opinion.20 C.F.R. 88 404.1527(c)(16.927(c)(2)Gayhearf 710 F.3d at 375
An ALJ does not need to articulate good reagonghe weight assiged to a nontreating or
nonexamining opinionSee Smith v. Comm’r of Soc. $d82 F.3d 873, 87@th Cir. 2007)
(declining to address whether AhJ erred in failing to givegood reasons for not accepting non-
treating physiciansdpinions). An ALJ may rely on a séaadgency consultant’s opinion and may
give it greater weight thamther nontreating physin’s opinions ifit is supported by the
evidence.Reeves v. Comm’r of Soc. S&4.8 F. App’x 267, 2746th Cir. 2015).

Regarding the opinions of the state agereviewing physicians, the ALJ stated:

A state agency medical consultant, uponeenvof the evidence of record, initially
determined that the claimant can pemfidight work, with frequent pushing and
pulling with her lower extremities; no climbing of ladders, ropes and scaffolds;
occasional climbing of ramps and stairs, stooping, kneeling and crawling;
frequent crouching; and no concerghexposure to hazards. (1A). A
subsequent consultant gealdy agreed, but indicatestanding and walking four
hours in an 8-hour day more appropriaed the claimant must periodically
alternate sitting and stamdj and should avoid reaching overhead. (3A). These
opinions have been given partial weightitigailarly with regard to the postural
limitations, the standing and walking debexd in the latter apion, and the need

to alternate sitting and standing. However, the evidence as a whole, including Dr.
Cooper’s and Ms. Kleppel’s reports, stwthie claimant cannot perform more
than sedentary work. In light ofdltlaimant’s testimony to concentration
difficulties due to pain and fiboromyalgia, the undersigned further finds that a
limitation on work pace is warranted. An individual’'s symptoms, including pain,
can cause limitations or restrictiotimat are classified as exertional, non-
exertional, or a combination of both.

(Tr. 20). The ALJ did not simply adopt the oging of the state agency reviewing physicians in
this case. Rather, she assigned partial wedgthteir opinions, explined her reasoning and

actually found that Bryant's RFC was more limitbdn the state-agengyysicians’ opinions.

13



In reaching this conclusion, the ALJ appligroper legal standards in weighing the
medical opinion evidence42 U.S.C. 88 405(g)L383(c)(3) She was not required to articulate
good reasons for her decision regarding the ag@acy reviewing physicians’ opinions, but she
did. And, the fact that the state agencyewemng physicians’ opinions were based on a partial
review of Bryant’s records dinot automatically invalidatineir opinions. There is no
“categorical requirement thatdhnon-treating source’s opinion be based on a ‘complete’ or
‘more detailed and comprehensive’ casmrd. The opinionseed only be ‘supported by
evidence in the case recordMelm v. Comm’r of Soc. Sed(5 F. App’x 997, 10026th Cir.
2011).

Interestingly, Bryant doesn’t argue thag thpinions of the state agency reviewing
physicians were wrong or unsupported by substaetidence. Nor does she argue that there
was evidence in the record undermining their apiai She lists some evidence the state agency
physicians did not review, but sbeesn’t explain how the availability of this evidence when the
record was reviewed might have changed their opini&@@: Doc. 20 at 11 Rather, she argues
that their opinions should have been rejected lgiln@cause they did not review a full record.

As recognized ikelly v. Comm’r of Soc. Se@14 F. App’'x 827, 8316th Cir. 2009), “there
will always be a gap between the time the agemxperts review the record and give their
opinion . . . and the time the hewy decision is issued. Abseatlear showing that the new
evidence would render the prior opinion untenable, the meréhitch gap exists does not
warrant the expense and detzyjudicial remand.” Bryant has made no such showing.

Here, the ALJ thoroughly reviewed the recardd explained her decision including the
weight assigned to the opinions of the state egehysicians. There is no basis upon which this
court could conclude that arpdated evidence review wouldveachanged the state agency

physicians’ opinions. Indeed, thaer-developed evidence did reftow a decline in Bryant’s

14



ability to function (at least, Bryant has naed any records that showed such a decline).
Bryant’s argument — that the ALJ erred in ietyon the opinions of the state agency reviewers
because they reviewed less than a complete recisrdontrary to applicable law and not well
taken. The ALJ applied proper legal standardsvisuating the opinions of the state agency
reviewing physicians, and her decision maylmupset based on Bryant’s argument on this
point.

C. Fibromyalgia and Subjective Symptom Complaints

Bryant contends that the ALJ erred by disitiag her fibromyalgia-related complaints as
not supported by objective medical evidence dfiengh she found Bryant’s fibromyalgia to be
a severe impairment. Bryant argues thatdinyalgia is often not accompanied by objective
medical evidence. Despite this, the ALJ discougant’s fibromyalgia complaints because of
the lack of objective evidence. y@mt points to several sectioothe ALJ’s decision noting the
absence of objective findings. Bryant argues that the ALJ erred by focusing on the lack of
objective evidence when considering her fibromyalgia complalb@ Doc. 20 at 13-14

The ALJ must determine a claimant’'s RFC by considalhgelevant medical and other
evidence.20 C.F.R. 88 404.1520(€)16.920(e) The RFC is an assessment of a claimant’s
ability to do work despite her impairmentd/alton v. Astrug773 F. Supp. 2d 742, 74N.D.
Ohio 2011) (citing?0 C.F.R. § 404.1548)(1) and SSR 96-8996 SSR LEXIS %July 2,
1996)). “In assessing RFC, the [ALJ] must dadeslimitations and restrictions imposed by all
of an individual’s impairments, evehose that are not ‘severe.” SSR 96-8996 SSR LEXIS
5. Relevant evidence includes a claimant’s moadnistory, medical sign laboratory findings,
and statements about how the symptoms affect the claiB@r®.F.R. 88 404.1529(a)

416.929(a)see alsdSSR 96-8p1996 SSR LEXIS 5
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A claimant’s subjective symptom complaimtgy support a disability finding only when
objective medical evidence confirms tileeged severity of the symptomBlankenship v.
Bowen 874 F.2d 1116, 112(®th Cir. 1989). An ALJ is natquired to accept a claimant’s
subjective symptom complaints, however, amay properly discount the claimant’s testimony
about her symptoms when it is inconsist@ith objective medicahnd other evidenceSee
Jones v. Comm’r of Soc. SE&36 F.3d 469, 475-76 (6th Cir. 2009SR 16-3p2016 SSR
LEXIS 4 *15 (Oct. 25, 2017) (“We will consider an indlilual’'s statements about the intensity,
persistence, and limiting effects of symptoms] ave will evaluate whether the statements are
consistent with objective medical evidence andotiwer evidence.”). In evaluating a claimant’s
subjective symptom complaints, an ALJ may coasgkveral factors, @uding the claimant’s
daily activities, the nature of the claimant’srgytoms, the claimant’s efforts to alleviate her
symptoms, the type and efficacy of any tneent, and any other factors concerning the
claimant’s functional limitationand restrictions. SSR 16-30)16 SSR LEXIS 4 *15-120
C.F.R. 88 404.1538)(3),416.929(c)(3)see also Temples v. Comm’r of Soc.,Fd& F. App’'x
460, 462(6th Cir. 2013) (stating thain ALJ properly considered a claimant’s ability to perform
day-to-day activities in determining whethes keéstimony regarding hain was credible).

Ordinarily, a claimant mustubstantiate her pain complaints by citing objective medical
evidence that her medical conditidft) actually caused severe gain (2) is so severe that it
would be reasonably expectedcause the alleged paiBlankenship874 F.2d at 1128&iting
McCormick v. Sec’y of Health & Hum. Seng61 F.2d 998, 100@th Cir. 1988), an®uncan
v. Sec'y of Health & Hum. Sery801 F.2d 8476th Cir. 1986)). However, such objective
evidence is often unavailable when Gbryalgia is the underlying conditiorsee Rogers v.
Comm’r of Soc. Sect86 F.3d 234, 24@th Cir. 2007)Swain v. Comm’r of Soc. Sg297 F.

Supp. 2d 986, 99(N.D. Ohio 2003) (noting that, due ttoe “elusive” and “mysterious” nature
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of fibromyalgia, medical evidee confirming the alleged severity of the impairment almost
never exists). When the sewgrand limiting effects of fibromylgia pain cannot be confirmed
by objective medical evidence, the ALJ must:

consider all of the evidee in the case record, including the [claimant’s] daily
activities, medications ather treatments the [claimduises, or has used, to
alleviate symptoms; the nature and frequency of the [claimant’s] attempts to
obtain medical treatment for symptomegastatements by other people about the
[claimant’s] symptoms.

SSR 12-2p2012 SSR LEXIS 1 *14Jul. 25, 20112). Here, the ALJ did just that.

The ALJ applied proper legal standsuahd reached a conclusion supported by
substantial evidence in evaluating Bryant's sahbye symptom complaints and determining her
RFC. 42 U.S.C. 88 405(g)383(c)(3) Elam 348 F.3d at 125The ALJ’s decision
demonstrates that she considered Bryant'sestibe complaints in determining the RFC:

In recognition of the fact that an initiual’s symptoms can sometimes suggest a
greater level of severity of impairmethan can be shown by the objective

medical evidence alone, the undersigned has also considered other evidence in
assessing the consistencytioé claimant’s statements regarding her limitations
and restrictions. One of these factorthis individual’s day activities. Among
other factors are the locati, duration, frequency and intensity of the individual’s
pain or other symptoms, and the type,atses effectiveness and side effects of
medications the individual has takeralteviate pain or other symptomsSgge20
C.F.R. 426.92p

In this instance, however, the above dastare not probative of disability. The
claimant’s daily activities include beirtge primary caregiveof a child with

special needs, including home schoolihgt child (testimony of claimant).

Although she testified thdie is essentially home schooling himself, the
undersigned does not find it persuasive #rafl 1-year-old with special needs is
doing so without significarpiarental involvement. Thdaimant's testimony that

she does very limited household chores is only out of bed a few hours at a time is
also unpersuasive, in light of her testimy that she does not receive any outside
help with those tasks.

With regard to her treatment, the claimhas not required further neck surgery or
back surgery during the time at issuighe record reflects only minimal physical
therapy, although it has been recommendedra¢times. Her current treatment
consists primarily of undergoing periodigections, and the fact that she has
returned for these procedures multipleas{21F, 23F) tends to indicate they are
effective. She is not taking narcoticength pain medications (28E), and the
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record indicates she had even stopiadthg her medications at one point

(12F/14-15). As noted at Finding 2, the claimant has reported being depressed,

but the record does not show thag $tas undergone any treatment for those

symptoms. The level of treatment reflectedhe record is not consistent with the
claimant’s allegations garding her objective clinal findings upon repeated
examinations throughout the record, whickdaeen relatively mild, as discussed

in detail above.

(Tr. 20-21).

The ALJ complied with the regulations by) fecognizing that Brya’'s symptoms may
not be fully supported by objective medical eviden(2) considering abf her impairments —
including her fibromyalgia — ifight of the medical and othewidence in the record; and (3)
clearly explaining that she rejected Bryarstithjective symptom complaints because her
testimony concerning the intensity, persistearel limiting effects of her symptoms was not
consistent with her daily activitie)e conservative treatment she sowgidthe medical
evidence.20 C.F.R. §§ 404.1526), 404.1529(c)(3)416.920(e)416.929(c)(3) SSR 96-8p,
1996 SSR LEXIS 5SSR 16-3p2016 SSR LEXIS 4SSR 02-1p2002 LESIS 1 at *18Felisky,
35 F.3d at 1036(Tr. 17-19).

Bryant complains that the ALJ misconstrued tacts. For example, she challenges the
idea that she was more than a passive carefgivber 11-year-old sonsaerting that he was a
high-functioning person with autisnECF Doc. 20 at 16 Also, she challenges the ALJ’s
assertion that she never sought no help with étoalgl chores, pointing out that her son helped
her. ECF Doc. 20 at L6 Essentially, Bryant disagreegth the ALJ’s treatment of her
testimony. But what Bryant asks the courtitg we may not do. We are not permitted to
reevaluate the facts or reaclffelient conclusions on how those facts should be characterized.
As will be discussed further below, the courtte is to see whether the ALJ considered the

facts. There can be no doubt that sheiduding the very oneBryant contends she

misconstrued.
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If an ALJ discounts or rejects a claimant’®mgctive complaints, she must state clearly
her reasons for doing s&ee Felisky v. BowgB5 F.3d 1027, 103@th Cir. 1994). But, an
ALJ’s decision need not explicitifiscuss each of the factorSee Renstrom v. Astr&80 F.3d
1057, 106748th Cir. 2012) (“The ALJ is not required discuss methodically each [factor], so
long as she acknowledged anduexned those [factors] ba®discounting a claimant’s
subjective complaints.” (quotation omitted))though the ALJ must discuss significant
evidence supporting her decision and explain baclusions with sufficient detail to permit
meaningful review, there is mequirement that the ALJ incorporate all the information upon
which she relied into a single paragraf@ee Buckhannon ex rel. J.H. v. AstR@8 F. App’x
674, 678—796th Cir. 2010) (noting that the couread|[s] the ALJ’s decision as a whole and
with common sense”).

Reading the ALJ’s decision as a whole, shkrtit fail to consider evidence, rely only
upon the objective medical eedce, cherry-pick the ewdce, or play doctorBuckhannon368
F. App’x at 678-79 Instead, she complied withe regulations and applicable Social Security
Rulings by considering all the evidence in kiwegitudinal record, including the objective
medical findings, Bryant's testimony regardiher symptoms and daily activities, her
conservative treatment historyncathe medical opion evidence.20 C.F.R. 88 404.1526),
404.1529(c)(3)416.920(e)416.929(c)(3) SSR 96-8p1996 SSR LEXIS 5SSR 16-3p2016
SSR LEXIS 4 SSR 02-1p2002 LESIS 1 at *18(Tr. 15-21). And, tahe extent the ALJ found
Bryant’'s subjective complaints credibles-g, the effects of her pain drer ability to concentrate
— the ALJ appropriately restricted Bryant’'s RH@iting her to work that was not fast-paced.
(Tr. 15-16, 20). Substantial ieence supported the ALJ’s concloisithat Bryant’s subjective

complaints were not entirely consistent with other evidence in the record. The ALJ's RFC
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finding adequately accounted for Bryant's functional limitatiof2.U.S.C. 88 405(g)
1383(c)(3) Elam 348 F.3d at 125
Because the ALJ applied proper legahstards in evaluating Bryant’s subjective
symptom complaints and in determining BryamFC, and because her conclusions were
supported by substantial evidence, the AL&sision fell within the Commissioner’s “zone of
choice” and must be affirmedi2 U.S.C. 8§88 405(g)L383(c)(3) see alsdlam, 348 F.3d at 125;
Jones 336 F.3d at 476Rogers 486 F.3d at 24IMullen, 800 F.2d at 545
D. Bryant’'s Ability to Sit and Stand for Sustained Periods
On August 18, 2016, Bryant saw Dr. Cooper, ¢tensultative examiner-turned-treating
physician. (Tr. 730). Dr. Cooper’s office nofesm August 18, 2016 stated that Bryant was
“unable to sit longer than 1 toahd ¥ hrs nor lift more than 10 Ibs.” Bryant argues that the
ALJ’'s RFC is incorrect because she found thgaBt would need to change positions every 30
minutes and could only stand for four hours. Bitya@rgues that, if the 1 and %2 hours that Dr.
Cooper opined Bryant could sit are added #4thours that the ALJ found she could stand, the
total is less than a full 8-hour workdalgCF Doc. 20 at 15
Bryant is correct in noting that SSR 961896 SSR LEXIS pprovides that “ordinarily,
RFC is an assessment of an uidiial’s ability to do sustainedork-related physical and mental
activities in a work setting onragular and continuing basis. ‘egular and continuing basis’
means 8 hours a day, for 5 days a weelan equivalent work scheduleld. The problem with
Bryant's argument is that DEooper’s August 18th note did noat that Bryant could sit for a
total of 1 and %2 hounger day Rather, it said th&ryant could sit no longer than 1 and %2 hours.
This distinction is significant here because tiote, as written, do@®t necessarily support

Bryant’s argument.
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The ALJ’s decision specifically addressbd ambiguity in Dr. Cooper’s August 18th
note:

However, based upon her imaging studies, Dr. Cooper concluded the claimant is

unable to sit longer than an hour tohaour-and-a-half or lift more than 10 pounds

(Id.). This evidence has also been givemsaveight. The regttions described

by Dr. Cooper are accommodated by the ss= residual functional capacity for

no more than sedentary lifting, withetlallowance to change positions about

every 30 minutes.

(Tr. 20). The ALJ considered Dr. Cooper’s opimiassigned weight todind incorporated its
limitations into her RFC finding. The AlLlwas not required to limit Bryanttetal sitting to 1
and % hours per day based on Dr. Cooper’s Autgist note. Bryant's argument that the ALJ
did not properly account for heustained ability to do work r#ot supported by the very record
on which she relies for support.

E. ALJ’s Finding Regarding Bryant’s Activities of Daily Living (ADL)

Finally, Bryant argues théte ALJ's finding - that her aeities of daily living were
inconsistent with her claim — was matpported by substantial eviden&CF Doc. 20 at 15-16
Specifically, Bryant argues that the ALJ imprdgdound that her statements regarding caring
for her 11 year-old son and not doing hetusld chores were “unpersuasiveECF Doc. 20 at
15-16 (Tr. 20).

The ALJ’s assessment of symptoms, follynegferred to as the “credibility”
determination in SSR 96-7p996 SSR LEXIS Awas clarified in SSR 16-3@016 SSR LEXIS
4 to remove the word “credibility” and refocus the ALJ’s attention on the “extent to which the
symptoms can reasonably be accepted as tensisith the objecte medical and other
evidence in the individual’s record.” SSR 16-3p16 SSR LEXIS 4, 2017 WL 5180304 at *2
(October 25, 2017) (emphasis added). The néwgemphasizes that “our adjudicators will not

assess an individual's overallagiacter or truthfulness in tmeanner typically used during an

adversarial court litigation.” Se#16 SSR LEXIS 4WL] at *11. Under SSR 16-312016 SSR
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LEXIS 4, an ALJ is to consider all dhe evidence in the recordander to evaluate the limiting
effects of a plaintiff’s symptomsncluding the following factors:

1. Daily activities;

2. The location, duration, frequencpgdantensity of pain or other symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness] side effects of any medication an
individual takes or has taken atleviate pain or other symptoms;

5. Treatment, other than medicationjradividual receives or has received for
relief of pain or other symptoms;

6. Any measures otheratfn treatment an individual &s or has used to relieve
pain or other symptoms (e.qg., lying fla his or her back, standing for 15 to
20 minutes every hour, oredping on a board); and
7. Any other factors concerning edlividual's functional limitations and
restrictions due to pain or other symptoms.
Id., 2016 SSR LEXIS 4, 2017 WL 5180304, at *7s@e als@0 C.F.R. 88 404.1529),
416.929(c) and former SSR 96-7j1996 SSR LEXIS 4 As already indicated above, the ALJ
considered a number of these factors incigddryant’s ADL’s, the medications she used and
the conservative treatmentesteceived. (Tr. 20-21).

Even after SSR 16-3 clarifiethe rules concerning s@gjive symptom evaluation and
removed the term “credibility” from the regulatis, the procedures for reviewing an ALJ’'s
credibility assessment under SSR 16-3,6 SSR LEXIS 4re substantially the same as the
procedures under SSR 96-7996 SSR LEXIS 4 Delong v. Comm’r of Soc. Seblg. 2:18-cv-
368,2019 U.S. Dist. LEXIS 1616{S. D. Ohio, Feb. 1, 2019). Therefore, courts agree that the
prior case law remains fully applicable t@ ttenamed “consistency determination” under SSR

16-3p,2016 SSR LEXIS 4with few exceptionsWhicker-Smith v. Comm’r of Soc. Sé¢o,

1:18-cv-52.2019 U.S. Dist. LEXIS 29085 at *16ee Duty v. Comm’r of Soc. S&f18 U.S.
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Dist. LEXIS 159013, 2018 WL 4442595 at {8.D. Ohio Sept. 18, 2018) (“existing case law
controls to the extent it is consistent with ttarification of the rules embodied in SSR 16-3p’s
clarification.”).

Reversal of the Commissioner’s decision based uponiareocredibility/consistency
determination requires a particulagirong showing by a plaintifiwhicker-Smith2019 U.S.

Dist. LEXIS at *16-17. Like the ultimate natisability determination, the assessment of
subjective complaints must be supported by tsuttgl evidence, but “an ALJ’s findings based
on the credibility of the applicamre to be accorded great weight and deference, particularly
since an ALJ is charged with the duty of ehsng a witness’s demeanor and credibility.”
Walters v. Comm’r of Soc. Set27 F.3d 525, 53(6th Cir. 1997). Further, a
credibility/consistency determination cannotdisturbed “absent a compelling reaso&ith v.
Halter, 307 F.3d 377, 37@6th Cir. 2001). Thus, it igroper for an ALJ to discount the
claimant’s testimony when there are incotgisies and contradictions among the medical
records, her testimony, and other eviderM&rner v. Comm’r of Soc. Se875 F.3d 387, 392
(6th Cir. 2004).

Here, the ALJ questioned the persuasivenessyant’s testimony related to caring for
her son and doing household chorésis part of the ALJ’s decision would have been better if
she had contemporaneously cited evidence fremdbord supporting her skepticism of Bryant’'s
statements. However, the court is requireshtow deference to the ALJ's assessment of
Bryant’s testimony. It was she who was taskéith considering Bryant’'s statements and
assigning weight to them in light of all the esite. The ALJ said that she was not persuaded
by Bryant’s statements. But, as already indidatiee ALJ did not only rely on her assessment of
Bryant’s daily activities alon® support her decision. The Alalso noted that Bryant had

received conservative treatment, was not takeugotic-strength pain medications, and had even
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stopped taking her medications at one point. Z0-21). These are appropriate facts to
consider. Bryant has not cited a compelliagson that would justify overturning the ALJ’s
assessment of her ADL statements. Even itthet did not agree with the ALJ’s assessment of
Bryant’'s statements regarding her ADL'’s, the ALJ’s subjective symptom assessment was
supported by other substantial evidence in therte In short, the ALJ’s handling of the
evidence provides no basis for reversal.
VI.  Conclusion

Because the ALJ applied proper legahstards and reached a decision supported by
substantial evidence, the Commissioner’slfdecision denying Bryant’'s application for

disability insurance benefits is AFFIRMED.

Dated: November 1, 2019 EZW
omas M. P _/>

United States Magistrate Judge
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