Dalton-Webb v. Village of Wakeman et al Doc. 32

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

DWAYNE DALTON-WEBB, Case No. 3:19 CV 630
Paintiff,
V. MagistratdudgeJameR. Kneppll

VILLAGE OF WAKEMAN, et al.,

Defendants. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Dwayne Dalton-Webb brings thisse against Defendantglage of Wakeman
(“the Village”), MayorChristopher J. Hipp, arféolice Chief Tim Hunkeéy alleging a violation of
42 U.S.C. 8§ 1983 (procedural due process) (Couras well as state law claims of wrongful
discharge (Count IlI) and equitable estoppel (ColintThe district court has jurisdiction under
42 U.S.C. 88 1331 and 1367 and the parties coedein the exercise of jurisdiction by the
undersigned in accordance with 28 U.S.C. § 636(c) and Civil Rule 73. (Doc. 10).

Currently pending before the Court are: Qgfendants’ Motion for Partial Judgment on
the Pleadings as to Counts Il and Il (Doc),1® which Plaintiff responded (Doc. 20) and
Defendants replied (Doc. 22); Defendants’ Matfor Summary Judgmenh Count | (Doc. 24),
to which Plaintiff responded @. 27), and Defendants repliedd® 29); and (3) Plaintiff's
Motion for Summary Judgment ddount I, or alternatively Motion for Summary Judgment on
Count Il (Doc. 25), to which Defelants responded (Doc. 28), d@ldintiff replied (Doc. 30). For

the reasons discussed below, the Court GR8WEfendants’ Motion for Summary Judgment as

1. Members of the Village Counaitere originally Defendants tthe suit, but were voluntarily
dismissed on June 25, 20BeeDocs 10-11.
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to the Federal Due Process claim stated in Cb(Ibc. 24), and DENIE®laintiff's Motion for
Summary Judgment as to the sgiDec. 25). The Court further decdia to exercise supplemental
jurisdiction over Plainff’'s remaining state lawclaims and therefore REMANDS them to the
Huron County Court of Common Pleas.

BACKGROUND

Village Hiring Practices

According to Tim Hunker, Chief of Police,alillage has three tygeof police officers:
reserve officers, part-time officers, and full-time officers. (Doc. 25-1, at 13-14). Chief Hunker is
the only full-time officer, and the Village engyls approximately ten patime officers and 20
reserve officersld. at 14. In contrast tpart-time officers, reseevofficers are unpaid and no
contributions are made to the Ohio Public fioyees Retirements Sgsh (“OPERS”) on their
behalf.ld. at 22-23.

Historicalpracticein the Village for hiring both reserve and part-time police officers was:
(1) the police chief recommendaa individual to the mayor; and (2) the mayor approved the
officer and swore him or her ild. at 19, 24see als®oc. 25-3, at 12 (Village Councilman Russell
Dillon’s testimony that police offias were hired by “usually theayor and the pgwe chief, up
until this year”). A form “SF400Was required to be filed witthe State of Ohio, signed by the
officer, the mayor, and the police chief a¢ thime of hiring. (Doc. 25-1, at 17-19, 21-22). The
SF400 form contained a section to indicate tlagugbry authority for th officer’'s appointment.

Id. at 24. Reserve officers were appointed ui@igo Revised Code 8§ 737.161, whereas part-time
officers were appointed under Ohio Revised Code § 73[d14.new SF400 form was sent to the
State when an officer’s statusartged from reserve to part-time. at 23-24. Further, a move

from reserve to part-time reqad the officer to undergophysical and a drug screenind. at 27.



In historical Village practice, an officer servadix-month probationary period upon hiring as a
reserve officer, and did not serve anothe@bptionary period ondared as part-timdd. at 28-29.
Chief Hunker explained: “we justoved them into a paid slahd there was nothing formal done
through council, nothing was approvettl’ at 29. During this probationaperiod, the officer was
evaluated on whether they weéeegood fit for Wakeman” or othéssues and could be terminated
for any reasonld. at 26. “[T]hen after thasix months would be a strugctl dismissal of . . . a
series of write ups or certain tigis”, but no pre-termination hearing. at 26-27. Councilman
Russell Dillon confirmed police officer appointmentere “handled by the mayor and the police
chief” without Village Counciinvolvement. (Doc. 25-3, at 8ge alsdoc. 25-3, at 11-12.

Under this old system, part-time police officemsre subject to structured discipline in the
form of written or verbal reprimands. (Do25-1, at 36). If an offier received three such
reprimands “that would be substantial enougtetminate employment” and the police chief and
mayor “would try to . . . have a paper trail .of . whatever the reasofisere] for the person
leaving”.ld. Chief Hunker did not retleever terminating a p&time police officerld. at 36-37.

The Village hired a new law aictor sometimén 2016 or 2017See idat 30, 85. At some
point after August 2017, the new lalivector brought it to the Villge’s attention that, under Ohio
statute, appointing a paid police officer requirez\illage Council to be advised of — and approve
—the hireld. at 30-32; Doc. 25-5, at 11. The new law dicg advised the Village Council that its
historical practice was improper and resultedfiicers not being properly appointed under Ohio
Revised Code § 737.18l. at 110-11see alsdoc. 25-6, at 29-34. Therefore, the procedure for
hiring paid police officers cmed. Chief Hunker explained:

Well, now if you're a reserve and you move into a paid position, we let the council

be aware who is moving that we reconmagthe mayor recommends to move into

that position. He would bring it up atcouncil meeting, anthen let them know
that he or she has started the sith probationary period. And once that's



completed, the six months mompleted we bring itdck to council for their
approval.

(Doc. 25-1,at 32);see alsdDoc. 25-1, at 110. To Chief Hunkersowledge, the current paid
officers were not informed of the problem wiilstorical hiring ater it was identifiedld. at 36.

Employee Handbook

New Village hires — including police office— were provided an employee handbook when
initially hired. (Doc. 25-1, at 68%ee alsdoc. 25-4 (handbook). The front page of the handbook
indicates it was originally adopted by the Village Council in May 2004 as Ordinance No. 2004-O-
15, and most recently amended in March 201Q@ralnance No. 2011-O-2. (Doc. 25-4, at 1). The
“Purpose” section of the handbook states:

This handbook is a general guide to tBeuncil of the Vilage of Wakeman'’s

current employment policies. All employees are responsible for knowing the entire

contents of this handbook. The Councitloé Village of Wakeman will review, on

an annual basis, the policies, procedward benefits which it has provided, but

reserves the option to malamy revisions and changes the need arises. The

Council may enhance, modify, or deletey policy, procedure or benefit at any

time, including the text of thilandbook, and under no circumstances should

anything in this handbook be considemedontract of employment, an offer of

permanent employment, or a legally bimglicontract. This handbook is subject to

change at any time,ith or without notice.

Id. at 5. The handbook also contains an acknowlee@ge of receipt that states: “I further
understand that this handbook does not constitute an employment contract.” (Doc. 25-4, at 27)
(emphasis in original). Plaintiffgned such an acknowledgement twigeeDocs. 24-3, 24-See
alsoDoc. 25-8, at 20-23. Elsewhere, the handbook staéds[a]ll employeedirst hired after the
effective date of this policy manual will be required to satisfactorily complete a six-month
probationary period.” (Doc. 25-4, &b). It further contains infonation about disciplinary action

(for “minor”, “major”, and “intolerable” infactions), including a sictured/progressive

disciplinary process with requatevritten notices and hearingd. at 23-26.



Councilman Dillon testified that the handbooksygupposed to, basically” apply to all
Village employees and provided “basic guidelines” but “nothing wrote [sic] in stone”. (Doc. 25-
3, at 10). It described how employment was “supposed to” work in the Vilthgat 11. Mayor
Hipp similarly testified that # handbook provided “guidelines”. §b. 25-5, at 20). Both Chief
Hunker and Mayor Hipp testified the handbook legzpto all Village employees. (Doc. 25-1, at
87; Doc. 25-5, at 20).

Police Policy & Procedure Manual

The Village also had a Police Policy and Procedure Manual which it provided to new
officers upon hiringSeeDoc. 25-1, at 19 (explaining thatweeserve officers are given the
manual); Doc. 25-7 (manual). This manpaé-dated the Employee Handbook, but was never
approved by the Village Council. . 25-1, at 84). The manual statiest it provides the “rules
and regulations for the Village of Wakeman Policeo@rément . . . for the: full-time, part-time,
and reserve officers|.]” (Doc. 25-dt 6) (capitalization altered). It further provided for disciplinary
procedures, including progregsidiscipline and hearingkl. at 9-18.

Plaintiff's Employment

It is undisputed that in summer 2016, théage — through Chief Hunker — hired Plaintiff
as areserve police officer. (Doc. 25-2, at 185400 Notice of Peace Qfér Appointment); (Doc.
25-1, at 39-41). The SF400 form has a box checked indicating Plaintiff's status as “reserve” and
that his appointment was under ffge Auxiliary/Reserve (737.161)Doc. 25-2, at 1, 3). It was
signed by the mayold. at 2, 4. In August 2017, Plaintiff meith Chief Hunkerand Mayor Hipp

to be sworn in as a part-tinodficer. (Doc. 25-8, at 24-25His new SF400 indicated a status



change date in 20%7it further indicated that his newtatus was “part-time” and that his
appointment was under “Village Full-time/Par&/Special 737.16”. (Doc. 25-2, at 5). The form
was again signed by the maytat. at 6. Plaintiff underwent a physil and drug screening test at
this time (Doc. 25-10) and fédd out an Ohio New Hire Reping form (Doc. 25-11). He then
began receiving pay for his work, and contribns to OPERS were taken out of that page
Doc. 25-12 (September 1, 2017 paystub). Bfaionderstood he was tserve a six-month
probationary period when he started as a resefficer, but no furtheprobationary period once
starting as a part-time officer. (Doc. 25-8, at 26); (Doc. 25-9). He also understood that once the
initial six-month probationary perd was complete, heould only be terminatd for cause. (Doc.
25-9). Plaintiff testified that hevitnessed another officer undergertain disciplinary procedures.
(Doc. 25-8, at 28) (“[DJumg that time, Bunn was a corporaltive police department. And so he
had his written notice and then, you know, a feanths after that, heasted gettig write-ups
and suspensions and things like that.”).

In March 2018, Chief Hunker called Plafhtand told him the mayor was terminating
Plaintiff's employment. (Doc. 25-8, 26). It is undisputed that&htiff was not given notice prior
to his termination or pre-termination hearing.

STANDARD OF REVIEW

Pursuant to Federal Civil Rule 56(c), summary judgment is appropriate where there is “no
genuine issue as @ny material fact” and “thenoving party is entitletb judgment as matter of
law.” When considering a motion for summary judgrt the Court must dw all inferences from

the record in the light mo&vorable to the nonmoving partatsushita Eledndus. Co. v. Zenith

2. The form indicates a status change datdaember 9, 2017 (Doc. 25-2, at 5), but the parties
agree that Plaintiff begareceiving pay in August and Defemts stipulate that Plaintiff's first
paid work was August 16, 2017 (Doc. 25-1, at 81).
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Radio Corp, 475 U.S. 574, 587 (1986). The Court is petmitted to weigh the evidence or
determine the truth of any matter in disputeéhea, the Court determinamly whether the case
contains sufficient evidence from which a jurguld reasonably find for the nonmoving party.
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248-49 (1986). The moving party bears the burden
of proof. Celotex Corp. v. Catretd77 U.S. 317, 325 (1986). THisirden “may be discharged by
‘showing’—that is, pointingout to the district court—that ¢ne is an absence of evidence to
support the nonmovingarty’s case.'ld.
DiscussioN

Plaintiff and Defendants fitecross-motions fasummary judgment ondtint | (procedural
due process) and Plaintiff moved,the alternative, for summajpydgment on Count Ill. (Docs.
24, 25). Defendants earlier moved for judgmenhepleadings on Counts Il (wrongful discharge)
and Il (equitable estoppelfDoc. 13). For the reasons dissed below, the Court GRANTS
Defendants’ Motion for Summary Judgment on Cdyitoc. 24), DENIES Plaintiff’'s Motion for
Summary Judgment as to the same (Doc. 25), dsctmexercise supplamtal jurisdiction over
the remaining state-law claims and therefore REMANDS those<ka the Huron County Court
of Common Pleas.

Procedural Due Process (Count )

In Count I, Plaintif alleges a violation of procedurdlie process under 42 U.S.C. § 1983.
Plaintiff and Defendants each aggaentittement to summary judgniemn this count, disputing
whether Plaintiff had an esti@hed property interest in hisontinued employment with the
Village. SeeDocs. 24, 25.

To succeed upon a claim under 42 U.S.C. § 1988 ¥aolation of procedural due process,

a plaintiff must demonstrate: (1) existence dfe liberty, or propertyinterest protected by the



Due Process Clause; (2) deprieatiof this protected interestithin the meaning of the Clause;
and (3) that the state did ndifaad adequate procedalrrights prior to dpriving him of that
protected interesGunasekera v. Irwinb51 F.3d 461, 467 (6th Cir. 2009).order for a plaintiff's
claim to fall into the protection of the Foweteh Amendment, he must first demonstrate a
“legitimate claim of entitlement” to a “property interedBbard of Regents of State Colls. v.
Roth 408 U.S. 564, 577 (1972). For purposes of theyaigherein, the exisnce of a property
interest is the only pertinent issue.

“Property interests . . . are not created byGbastitution. Rather they are created and their
dimensions are defined by existing rules or undedstas that stem from an independent source
such as state law—rules or undensiiags that secure certain béteand that support claims of
entitlement to those benefitsSolden v. City of Columbug04 F.3d 950, 955 (6th Cir. 2005)
(quotingRoth 408 U.S. at 577)see also EJS Props., LLC v. City of Tole6®8 F.3d 845, 855
(6th Cir. 2012) (“Whether a person has a ‘progeiriterest is traditionally a question of state
law.”). “[A] party cannot possess a property interiesthe receipt of a benefit when the state’s
decision to award or withhold therfit is wholly discretionary.Med Corp. v. City of Lima296
F.3d 404, 409 (6th Cir. 2002).

To support his contention that had a property interest indemployment, Rintiff points
to: (1) the Employee Handbook and Police Manualh{&prical practice in the Village, and (3)
representations made by the magod police chief. He asserts that, taken together, these created
an implied contract governing his employmemig @rovided for structured discipline procedures
that were not followed. Thus, he contends, ledproperty interest in his employment and could

only be terminated “for cause”.



As Defendants correctly point gufi]t has been called a ‘universal rule’ that a public
employee does not hold his office ex contractu (fhapursuant to contraéh the sense of an
agreement or bargain between him and the public)e)ldge (as a matter of law, or pursuant to
statute).”Mayer v. Ohio Dep’'t of Rehab. & Corr2012 WL 760826, at § 18 (Ohio Ct. App.)
(collecting cases)see also Estabrook v. City of Daytd®97 WL 1764764, at *5 (N.D. Ohio)
(“[T]he Ohio Supreme Court hasitve held that ‘a publiofficer or employeéolds his office as
a matter of lawandnotof contract nor has such officer or empley a vested interest or private

m

right of property in his dice or employment.”) (quotingruldauer v. City of Clevelan®2 Ohio

St. 2d 114, syllabus 1 3 (emphasis addé€chpb v. Vill. of Oakwoqd/89 F. Supp. 237, 240 (N.D.
Ohio 1991) (relying orruldauerto hold that plaintiff, a public employee, did not have a
contractual right to continued employment;thg relationship betweesa governmental employer

and employee is governed exclusivielystatute or legislative enactmengif'd, 1992 WL 72841

(6th Cir. 1992) (affirming for the esons stated by the district couft)).

3. Preliminarily, Plaintiff is correct that thex@& Circuit has held thaan implied contracinay
create a property interegDoc. 25, at 15, 18 (citingter alia, Woolsey v. Hunt932 F.2d 555,
563-64 (6th Cir. 1991)). However, Woolsey the court also explained that because property
interests are created by state law, any sugbliéhcontract theory nai be determined by
reference to state lavd. In Woolseyitself, because Tennessee law did not recognize implied
contract claims against the State, the Sixth Circuit held thaaieiff could notbase a property
interest on such a theoiy. at 567-68. The same is true in Ol8@eCuyahoga Cty. Hosp. v. City

of Cleveland;l5 Ohio App. 3d 70, 72 (1984). A villagedsmunicipal corporain that cannot be
bound by a contract “unless the agreement is formatiffed through properhannels. As a result,

a claim may not be sustained against a murlicipgooration upon theories of implied or quasi-
contract. Only express agreements adodtgdthe City in accordance with law may be
enforced.”"Wright v. Dayton,158 Ohio App. 3d 152, 159 (2004hternal citations omittedsee
also Estabrook 1997 WL 1764764, at *8 (“Given this Cowgtearlier conclusion that Plaintiff
Estabrook could not have been employed as Citgdgar by means of an express contract, since
he held his employmeseixlege,the Court concludes that Plafhts also barred from relying upon
any other contract-based theory, such as imp@uract or promissory estoppel, for relief.”).
Thus, because Ohio does not recognize implied contract claims against a village, such a theory
cannot form the basis of agmerty interest in continuezimployment with the Village.



The Court thus first examin€¥hio statutes regarding Villagpolice officer appointments.
The relevant state statutes gowvegrhiring of police officers reque: (1) a six-math probationary
term, and (2) confirmation of such appointite by the Village Council. Specifically, Ohio
Revised Code § 737.16, provigen relevant part:

The mayor shall, when provided for by tlegjislative authority of a village, and

subject to its confirmation, appoint aleputy marshals, fioe officers, night

guards, and special police officers. All such officers shalticoea in office until

removed therefrom for the cause and in the manner provided by section 737.19 of

the Revised Code.

Further, Section 737.17 provides (in full):

All appointments made undsections 737.15 and 737.16lé Revised Code shall

be for a probationary ped of six months’ continuouservice, and none shall be

finally made until the appotee has satisfactorily servéis probationary period.

At the end of the probationary period timayor shall transmit to the legislative

authority of the village a record oBuch employee’s service with his

recommendations thereon and he may, wii# concurrence of the legislative

authority, remove or filly appoint the employee.
Ohio Rev. Code § 737.17. Section 737.19, to whattiSn 737.16 refers, provides procedures for
suspension and removal of police officers. Thaugtatthus both requiredhegislative authority
(here, the Village Councilp participate irthe appointment of police officerSeeOhio Revised
Code 8§ 737.16 (“The mayor shall, when provifiedby the legislative authority of a villagand
subject to its confirmation . . . ); 8 737.17 (“[The mayor] mawith the concurrence of the
legislative authority remove or finally appoint the emplkeg.”) (emphasis added). Further, the
statutes clearly provide that any appointmeantder 8 737.16 requiressa-month probationary
period (“shall befor a probationary period of six montlt®ntinuous service”) (emphasis added),

and is not final until (1) “the appointee has gatitorily served his proli@nary period” and (2)

the mayor and legislatvauthority “finally appoint” him, § 737.17.
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Under Ohio law, probationary employees haweeentitiement to any particular discharge
procedure, nor do they have a protegbedperty interest in their employmer8ee Walton v.
Montgomery Cty. Welfare Dep®9 Ohio St. 2d 58, 65 (1982)[P]robationary civil service
employment does not constitute gitemate claim of entitlement tbe accorded procedural due
process under the Fourteenth Amendmen€y)rby v. Archon216 F.3d 549, 553-54 (6th Cir.
2000). Further, the Sixth Circuit has explainthat in Ohio “a probationary employee who
completes a probationary term but is not finappointed has no reasonable expectation of
continued employmentMatulin v. Vill. of Lodj 862 F.2d 609, 616 (6th Cir. 1988) (citation
omitted);Curby, 216 F.3d at 554 (“Because Curby was not appointed, he never obtained a property
interest in continued employant as a deputy marshal.8ge also State ex rel. Rose v. Ohio Dep’t
of Rehab. & Corr. 91 Ohio St. 3d 453, 457 (2001) (“Asprobationary civiservice employee,
Rose had no property interest in continuedpleyment sufficient to waiant procedural due
process protection because her appointment wafnabtuntil she satistctorily completed her
probationary period.”)Dillingham v. Vill. of Woodlawy86 Ohio App. 3d 54, 59 (1993) (“Our
holding necessarily means thatpolice employee’s probationasyatus does not automatically
terminate at the end of the six-month period, lbather, continues until the mayor and council
concur on either removingy finally apponting him.”); Bruns v. Vill. of Chippewa Lak2003 WL
21396494, at *1 (Ohio Ct. App) (“[A] probationary [effiiof police] who hasot attained a final
appointment pursuant to R.C. 737.17 is nditled to the protectin of R.C. 737.171 upon his
dismissal.”) (internbguotation omitted).

Examining only these statutes, Plaintiffgtus under Ohio law was — at Besthat of a

probationary employee because he never redeavdinal appointmenas contemplated by §

4. Defendants argue Plaintiff actually remairaad auxiliary/reserve pigle officer under Ohio
Revised Code § 737.161 because he was neverrjyrapgointed as a probationary police officer

11



737.17; as such a probationary employee, Plaintifhdi have a property imst in his continued
employmentSee Curby216 F.3d at 554 atulin, 862 F.3d at 616.

Unable to base his claim in statute, Pldfirtrgues that statements from the mayor, police
chief, and the Village Employee Handbook formed‘thkes or mutually explicit understandings”
or implied contract which justified his legitimatiaim of entittement t@ontinued employment,
that is, his property interest. Plaintiff certgirpoints to substantial evidence that the Village
conducted its police hiring contraty statute for a lengthy period tine. That is, the mayor and
police chief hired police officers without confirmation by the Village Council as required by
statute. The Court finds this is, hewer, insufficient to establish agmerty interesin light of the
clear state law to the contrary.

It is true that the letter of state law alone is not necessarily determinatiRethinthe
Supreme Court held that propelinterests “are creatl and their dimensns are defined by
existing rules or understandings that sfeom . . . state law.” 408 U.S. at 5%&&e also Perry v.
Sindermann408 U.S. 593, 602-03 (1972) (teacher can hawegty interest in his job even absent
formal contractual tenure provisi if he had informal understamdj with college administration).
Thus, “[a] person’s interest in a benefit is a ‘pnapanterest for due pragss purposes if there are
such rules or mutuallgxplicit understandings thatipport his claim of entément to the benefit

and that he may invoke at a hearinBerry, 408 U.S. at 601. The Skx{Circuit has explained,

under 8§ 737.16 due to the lackin¥olvement by the Villag€ouncil. (Doc. 24, at 4-6xee also

Ohio Rev. Code 8§ 737.16 (requiring Village Council confirmation of initial appointment). This is
true, and as an auxiliary/reserofficer, Plaintiff would certally have no property interest in
continued employmentSee Curby 216 F.3d at 555 (“An auxiligir police officer serves no
probationary period and fano statutory right taontinued employmeni.] Because auxiliary

police officers serve at the pleasure of the mayor, they are terminable-at-will. . . . Because Curby
had no right to continued employmexst an auxiliary officer, he dano right to ehearing before

being terminated.”) (internaltations omitted). Even assumiagguendo however, that Plaintiff

was initially appointed to part-time status ungét37.16, as discussed above, he is still unable to
establish a property interaathis continued employment.
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however, relying on other CircuitdDrt case law, that “represeritais and customs may not create
a property right where they are contrary to an existing statute or regul&tiakétt v. Lexington-
Fayette Urban Cty. Gov'666 F. App’x 462, 468 (6th Cir. 2014ee also Durham v. Martji388

F. Supp. 3d 919, 940-41 (M.D. Tenn. 209 statement by defendaiRidley cannot create a
binding property interest if is in fact contradicted by stal@w, as indicated above.”). The Fifth
Circuit — upon which the ih Circuit relied inPuckett— explained the logal rationale behind

this rule:

In today’s case, the employees introduaéitiavits and depositions asserting that
GLO practice during their period of gheyment (from about 1978 to 1983) was to
provide adequate notice planned dismissal and the oppmity to improve one’s
performance. On appeal, they argue thatghastice sufficed to create a legitimate
claim of entitlement protectdal the fourteenth amendment.

Once 8§ 31.020 is construed as estabighat-will employment, however, cases
such asSindermanrbecame readily distinguishabfeom today’s. They are all
cases in which no statute resolved whethgmoperty interest in one’s job existed.
The Supreme Court’s holding that an infaimanderstanding mdgad to a property
interest must therefore be recognized asdinhg in the absence of an officially
promulgated position, one way or the otloerthe issue of a teacher’s tenure. Here,
we have interpreted § 31.020esablishing a clear amdficial stand; having done
so, we conclude that informal undemsdings and customs contrary, and
subsequent, to the enactment of thaustatannot be the source of an employee’s
property interest. We fterate the language &oththat understandings and
customs must “stem from ..as¢ law.”[] 408 U.S. at 5782 S.Ct. at 2709. To say
that customs entirely contrary to a atats meaning may stem from that statute
would defy reason; only if consistent with official law may such practices create a
property interest in one’s job.

Batterton v. Texas Gen. Land Offi@83 F.2d 1220, 1224 (5th Cir. 1986) (footnote omittee
also Baden v. Kogl638 F.2d 486, 492 (2d Cir. 1980) (repraations and custosri‘cannot create
a property interest for the purposdsiue process when they amntrary to the express provisions
of regulations and statutes.Dyiggins v. City of Oklahoma Cit®54 F.2d 1511, 1514-15 (10th
Cir. 1992) (holding that represetitams or mutual understanding®ntrary to an explicit city

charter provision cannot lead agproperty interest wdre officials making ngresentations did not
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have authority to deviate from th&press city charter provision8rett v. Jefferson Cty123 F.3d
1429, 1434 (11th Cir. 1997) (“Whilprotected property interesits continued employment can
arise from the policies and practicef an institution, a properinterest contrary to state law
cannot arise by informal custom.”).

The Sixth Circuit inrPuckettexplained that it found th analysis persuasive:

We find the rule enunciated Batterton, Driggins andBrettto be persuasive. We

hold that representations and customs matycreate a property right where they

are contrary to an existing statute ogukation. As in thecases from our sister

circuits, the holdings iRothand its progeny require thatistoms “stem from . . .

state law."Roth,408 U.S. at 577, 92 S.Ct. 2701. As such,Bh#ertoncourt’s

analysis is particularly persuasive &s stands to reason that customs or

representations contrary to state law are inconsistentReittis requirement that

customs stem from state law.
566 F. App’x at 470.

Applied here, this means that the Villagéistorical practice (or custom) of the mayor
appointing police officers (citig Ohio Revised Code § 737.M8ithout confirmation by Village
Council, andwithouta separate six-month probationaryipé, cannot form a “mutually explicit
understanding” to establish a property interest bexdliat custom is expressly contrary to the
requirements of statevlaregarding such hiringseeOhio Rev. Code 8§ 737.16-17. More broadly,
an understanding that a probationary employee haspany interest in his job is contrary to Ohio
statutes that an employee has no such intenest finally appointed(with Village Council
confirmation) and thuSnconsistent withRoth’srequirement that customs stem from state law.”
Puckett 566 F. App’x at 470. Indeed, as another Juddhis Districtrecently explained:

The fact that Mayor Pulley mistakenly cited 737.171 in his letter to the Village

Council does not bestow upon Reed a propetrest in his employment that is

contrary to his probationastatus under R.C. 737.17. Aoperty interest is created

by state lawSeeBoard of Regents v. Roth08 U.S. at 577 (“Property interests ...

are created and their dimémss are defined by exisiy rules or understandings

that stem from an independent source such as state law...”). Under Ohio law, Reed
was required to satisfactorily serve gsionth probationary period upon his initial
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appointment as police chief before beinigible for final appintment. He did not
satisfactorily serve a six-month prolwatary period and hevas never finally
appointed. Reed does not cite legal authdhat holds that a village mayor can
intentionally or unintentionally circumvent Ohio law to create a property interest
where a state statute expressly negates such an intefeVinfield Constr. Inc.

v. Oakton, Ing 2005 WL 1423439, at * 5 (Oh. Gkpp. June 17, 2005) (“persons
[dealing with municipal corporations] ernot entitled to rely on actions of
municipal corporationsr their agents when pertinestatutory requirements are
not mef]” quoting Williamsburg v. Milton 619 N.E.2d 492, 495 (Oh. Ct. App.
1993) (emphasis in original)).

Reed v. Vill. of Wilmo®2019 WL 4750668, at *5 (N.D. Ohio). &Hact that Mayor Hipp or Chief
Hunker checked a box on the SF400 indicatiregriéiff was appointedinder § 737.16 “does not
bestow upon [Plaintiff] a property interest in hisgayment that is contrary to his probationary
status under R.C. 737.17d. And as inReed Plaintiff here “does notite legal authority that
holds that a village nyar can intentionallyor unintentionallycircumvent Ohio law to create
property interest where a state statxpressly negates such an interekt.”(emphasis added)
Thus, he cannot rely on the -€arrect — representations and understandings of the mayor, police
chief, or Village Council membsito establish an implied conttebased property interest where
those representations were directly cant to state law requirements. As tReedcourt also
recognized, citing Ohio law, representatiaranot circumvent statutory authority. 2019 WL
4750668, at *5. As one case dittherein explained:

“It has long been the law of Ohio thatrpens dealing with micipal corporations

are charged with notice of all statty limitations on the power of such

corporations and their agents, and mut,their peril, ascertain whether all

necessary statutory fornigs have been meimbrell v. Seven Mil€1984), 13

Ohio App. 3d 443, 445, 469 N.E.2d 954 (citationsitted). “Such persons are not

entitled to rely on actionsf municipal corporationer their agents when pertinent

statutory requirements are not met. Williamsburg v. Mil{p@93), 85 Ohio App.

3d 215, 219, 619 N.E.2d 492 (citation omitted).
Winfield Constr. ln. v. Oakton, Ing.2005 WL 1423439, at *5 (Ohio Ct. App.) (emphasis in

original). Thus, by virtue of the statutes tremives, Plaintiff was on notice that the mayor and
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police chief had no unilateral authority to: (1)pamt him to a part-tira police officer position
absent confirmation by the Villg Council; or (2) waive the mandatory six-month probationary
period upon starting as a part-time officeeeOhio Rev. Code § 737.16 (“The mayor shall, when
provided for by the legislatezauthority of a villageand subject to its confirmatian . . ); 8§ 737.17
(“[The mayor] may,with the concurrence dhe legislative authorityremove or faally appoint

the employee.”); 8 737.17 (any appointment under § 738l#lI'be for a probationary period of
six months’ continuous service” and is not finatil “the appointee has satisfactorily served his
probationary period” and the mayand legislative authority “fially appoint” him) (emphasis
added)’

Moreover, the Village Handbook and Poliddanual, despite theidescription of
disciplinary procedures do not aigge this analysis. First, therenis “property righin government
procedures themselvesJanosek v. City of Cleveland@18 F.3d 578, 582 (6th Cir. 2013)
(citing Richardson v. Twp. of Brad218 F.3d 508, 517-18 (6th CR000)). Second, the Police
Manual was never adopted by the Village Counmil thus the Village never evidenced an intent
to be bound by it. (Doc. 25-1, at 84). Thifplem v. Village of Put-in-Bayipon which Plaintiff
relies for his implied-contradiased-on-handbook theory, is digfilishable. Therein, the court

found an employee manual/handbook establishetonalied contract whib could establish a

5. As the Ohio Supreme Court recently explained:

“Shall’ means must.'Wilson v. Lawrencel50 Ohio St.3d 368, 2017-Ohio-1410,
81 N.E.3d 1242, 1 13, quotipplication of Braden105 Ohio App. 285, 286, 148
N.E.2d 83 (1st Dist.1957). “[W]e repeatedigive recognized thaise of the term
‘shall’ in a statute connotes a mandatory obligation wrdéser language evidences
a clear and unequivocal intent to the contralgy.’ citing State ex rel. Cincinnati
Enquirer v. Lyons 140 Ohio St.3d 7, 2014-Ohio-2354, 14 N.E.3d 989, | 28.

State v. Noling153 Ohio St. 3d 108, 122-23 (2018).
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property interest in employment. 222 Rupp. 2d 924, 930 (N.D. Ohio 2002). The court relied
upon, in part, the lack of a disclaimer in the mana find the plaintiff could establish a property
interest based omplied contractld. (“While the Manual allowghe employer umaterally to
amend the Manual, the Manwddes not disclaim the creation of a contractstate that it simply

is a guide. The absence of sutdisclaimer manifests Put—-Ina’'s intent tobe bound by the
Manual.”) (emphasis added) (douent citation omitted). By caratst, the handbook here contains
just such an explicit disclaimeBeeDoc. 25-4, at 5 (“under no circigtances should anything in
this handbook be considered a cant of employment, an offaf permanent employment, or a
legally binding contract”). Morear, Plaintiff signed an acknowledgement (twice), which stated:
“| further understand thahis handbook does nobnstitute an emplment contract.SeeDocs.
24-3, 24-55see alsdoc. 25-8, at 21-23.

Although Plaintiff is correct tht it appears theiWage codified the handbook, and that the
handbook (like the manual {Bolen) contains detailed and specifiequirements for discipline,
the Court finds the explicit disclaimer is disive of Plaintiff's property interest claim.

First, “employee handbooks are not in anditedmselves a contract for employment.”
Wright v. Honda of Am. Mfg., Inc/3 Ohio St. 3d 571, 579.995). “[A]Jn employee handbook
may provide the terms and conditsoof an at-will emmyment relationship ... if the employer
and employee manifest an intention to be bound by the handbook provisimsseirwald—
Maiden 115 Ohio App. 3d 442, 446 (1996). Absentlswa mutual assertb be bound, “the
handbook is simply a unilateralastment of rules and policighat creates no obligation or
rights.” 1d.® Second, and more importantly, under Ohig,l§a]bsent fraud in the inducement, a

disclaimer in an employee handbook stating #maployment is at will precludes an employment

6. Again, the Village Council never adopted the Pdliieaual so it never evidenced an intent to
be bound by anything thereiBeeDoc. 25-1, at 84.
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contract other than at will bagepon the terms of the employee handboWkirig v. Anchor Media
Ltd. of Tx, 59 Ohio St. 3d 108, syllabus (1991). Sarly, a handbook that expressly disclaims
any intent to create a contractual relatiopstannot constitute aamployment contracKarnes v.
Doctors Hosp.51 Ohio St. 3d 139, 141 (1990). Northern Bistof Ohio cases interpreting Ohio
law have come tthe same conclusiosee Abel v. Auglaize Cty. Highway De@16 F. Supp. 2d
724, 742 (N.D. Ohio 2003) (“A crdal aspect that Abel hasverlooked is that the employee
handbook in that case containad disclaimer, which th&olem court held manifested the
employer’s intent to alsbe bound.”) (distinguishin@olen); Senter v. Hillside Acres Nursing
Ctr. of Willard, Inc, 335 F. Supp. 2d 836, 843 (N.D. Ohio 20Q04)hen the handbook disclaims
intent to create a contract or provides thatmay be unilaterally asnded or altered by the
employer at any time, éne is no mutual assent to be bound.”) (cithbgel 276 F. Supp. 2d at 742,
Karnes 51 Ohio St. 3d at 141 (“The manual specificallgotthiims any intent to create a contractual
relationship between employancdaemployee and the languagetod receipt signed by appellant
further underscores that no sucbnstruction was intended. Finsterwald—Maiden115 Ohio
App. 3d at 447)). IWing, the Ohio Supreme Court explainedttit agreed with the lower courts’
determinations “that the disclaimer containedath the confirmation of employment and the
handbookjrrespective of théerms of the handbogkars a finding of aantract of employment
other than an at will relationshipg9 Ohio St. 3d at 110 (emphasis added).

Thus, the disclaimer contained in thetibook — and Plaintiff's express acknowledgement
thereof — demonstrates the Village’'s lack of mt® be bound and prevents Plaintiff from relying
on the handbook as an implied contract establishing a property interest in his empl&gaent.
Doc. 25-4, at 5 (*under no circumstances shaanhgthing in this handbook be considered a

contract of employment, an offef permanent employment, otegally binding contract”); Docs.
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24-3, 24-5 (“I further understand that this handbdo&s not constitute an employment contract.”).
Golem with its lack of a such disclaimer, igdistinguishable.

Thus, for the reasons stated above, the Gimgig Plaintiff cannot show a genuine issue of
material fact as to whether had a property interest in hismtinued employmerds a part-time
police officer with the Village. Without such anterest, his procedural due process claim
necessarily fails.

State Law Claims (Counts Il and IlI)

Plaintiff is correct that for many years, #lage did not properly appoint police officers,
despite apparently believing it was doing so. Howeagdiscussed aboveiglerror did not violate
federal due process. Plaintiff’'s original comptaasserted both feddrand state law claimSee
Doc. 1-2. “The district courts gl have supplemental jurisdictimver all other clans that are so
related to claims in the action within such origipaisdiction that they form part of the same case
or controversy under Article 11l of the United States Constituti@hidkely v. United State276
F.3d 853, 861 (6th Cir. 2002) (quoting 28 U.S.3%7(a)). Thus, on removal, this Court had
original jurisdiction over Count | and supplentnurisdiction over Counts Il and Ill. Having
granted Defendants summary judgment on the fedkziah contained in Counf the Court is left
only with the alternative statewaclaims contained in Counts d&ind Ill. When a district court
dismisses all claims over whichhiad original jurisdiction, it mayettline to exercise supplemental
jurisdiction over the remaining state-law claind. at 862;see also28 U.S.C. § 1367(c). In

deciding whether to exercissupplemental jurisdiction, the wd should consider “judicial
economy, convenience, fairness, and comityli'sson Theatrical, Inc. v. Fed. Express Cp8%
F.3d 1244, 1254 (6th Cir.1996) (quoti@arnegie—Mellon Univ. v. Cohjli484 U.S. 343, 350

(1988)). When, as here, the Court dismisses dkrid claims before ial, the court should
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generally deny jurisdictioaver the state-law claimSee Robert N. Clemens Tr. v. Morgan Stanley
DW, Inc, 485 F.3d 840, 853 {16 Cir. 2007);see also Jackson v. Washtenaw Y8 F. App’X
302, 309 (6th Cir. 2017) (“Given Bendants’ entitlement to glied immunity on the § 1983
claims, the district court did not err in dedtig to exercise jurisdton over the supplemental
state-law claims.”).

The remaining state law claims — assertingmgful discharge in vialtion of public policy
and equitable estoppel — involve solely the intagti@n of Ohio law. Comity dictates that these
are questions for a state, rather than a fedeoalt. Accordingly, Plaintiff's wrongful discharge
in violation of public policy ad equitable estoppel claimsdahts Il and I1l) are REMANDED to
the Huron County Court of Common Ple&e Musson Theatrical, In89 F.3d at 1254-55
(“When all federal claims are gthissed before trial, the batanof considerations usually will
point to dismissing the state law claims, omamding them to state court if the action was
removed.”);see als®8 U.S.C. 8§ 1367(c)(3) (stating that atdct court may decline to exercise
supplemental jurisdiabn if it has “dismissed btlaims over which it hafdoriginal jurisdiction”).

CONCLUSION

For the foregoing reasons, good cause appearing, it is

ORDERED that Defendants’ Mion for Summary Judgment tsthe Federal Due Process
claim stated in Count | (Doc. 24) beychthe same hereby, IGRANTED; and it is

FURTHER ORDERED tha®laintiff’'s Motion for Summaryudgment (Doc. 25) as to the
Federal Due Process claim stated in Coun#, land the same hereby is, DENIED; and it is

FURTHER ORDERED that thedlirt declines to exercisipplemental jurisdiction over
Plaintiff's remaining state law claims and therefore REMANDS them to the Huron County Court

of Common Pleas.
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s/ James R. Knepp |l

UnitedStatedMagistrateJudge



