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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Keller Logistics Group, Inc., et al., Case No. 3:19 CV 735
Plaintiffs, MEMORANDUM OPINION
VS SUPPLEMENTING ORDER
DENYING MOTION TO REMAND
Navistar, Inc.,
JUDGE JACK ZOUHARY
Defendant.
I NTRODUCTION

In April 2019, Defendant Navistar, Inc., remowved case from Ohio state court, following
dismissal of the only non-divexsdefendant (Doc. 1). Plaifi§ Keller Logistics Group, Inc.,
Thomas Keller Leasing Company, Inc., and Thokeker Trucking, Inc., move to remand (Dog.
4), citing the one-year limit faremoval under 28 U.S.C. § 1446(d\avistar opposes (Doc. 11)
This Court heard argument at a Record Heariragc(26) and denied the Motion to Remand in an
earlier Order (Doc. 17). This Opinion follows.

BACKGROUND

Plaintiffs are Ohio corporations that own, ogge, and lease a fleet of commercial trucks
(Doc. 1-3 at 2-3). Navistar -- a Delaware corgiorawith its principal place of business in lllinoig
-- manufactures commercial trucks (Docs. 1 at 3;at-3). Navistar distutes its trucks through
authorized dealers like Defiance Truck Sales & Serpviac. (the Dealer), which is based in Ohio
(Doc. 1-3 at 2-3).

In 2011 and 2012, Plaintiffs purchased or leasety-$ive Navistar trucks from the Dealel
(id. at 4-5). The trucks legedly began to break down shortly afterward] &t 5). In 2015,

Plaintiffs sued Navistar and thigealer in Ohio state court (Dotl at 7). Plaitiffs voluntarily
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dismissed the suit later in 2015 and refismainst the same defendants in 20d.§. (Over the next
two years and four months irag¢ court, the case endured a mofior judgment on the pleadings
discovery, and a motion for summary judgm (Docs. 1 at 1-2; 4-1 at 5-7).

In March 2019, as the summary judgment motivas pending in state court, Plaintiff
voluntarily dismissed the Dealer, leéag Navistar as the only defendaDocs. 1 at 2; 11 at 7).
Navistar removed, citing this Court’s diversity juiittbn (Doc. 1 at 2). Platiffs move to remand
(Doc. 4).

DiscussIiON
“Federal courts are courts of limited jurisdictionKokkonen v. Guardian Life Ins. Co. o

Am, 511 U.S. 375, 377 (1994). Under 28 U.S.C. 8§ 1832¢€deral courts have jurisdiction ove
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civil cases in which the amount in controweexceeds $75,000 and the parties are complejely

diverse. This diversity jurisdion is designed “to protect out-sfate parties from the potenti
risk that localjuries (or judges) would feor in-state parties."Roberts v. Mar$etcare US, Ing.
874 F.3d 953, 956 (6th Cir. 2017).

“While § 1332 allows plaintiffs to invoke ¢hfederal courts’ diversity jurisdiction, § 144]
gives defendants a cosonding opportunity.Lincoln Prop. Co. v. Roch&46 U.S. 81, 89 (2005).
So long as the federal court hassdiction, 28 U.S.C. § 1441(a) als civil defendants to remove
actions from state court to federal court. Whedef@ndant seeks to remoaease on the basis o
diversity jurisdiction, tke amount-in-controversy and completeedsity conditions must exist at
the time of removalWilliamson v. Aetna Life Ins. Gal81 F.3d 369, 375 (6th CR007). If these
conditions are not initially met batre later satisfied, a defendamay remove “within 30 days” of

receiving notice that thease “has become removable.” 28 U.S.C. § 1446(b)(3). Such rem
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however, typically cannot occudmore than 1 year after ocamencement of the action.ld.
§ 1446(c)(1).

Here, this case was not removable until Ma2019, when Plaintiffs dismissed the Ohid
based Dealer. Navistar removed within thidgrys. But because the case began in 2016
removal did not occur until 2019, Navistar Waspast the one-year limit for removal.

The removal statute, however, contains an exception to the one-year limit. A defenda
remove a case beyond one year if “the district clinofs that the plaintiff has acted in bad faith i
order to prevent a defendant from removing the action.” 28 U.S.C. § 1446(c)(1). Navistar
this exception applies here. Navistar specificatiptends Plaintiffs joinethe Dealer and kept it
in the case beyond one year “for the sole andesggourpose of avoiding fedéjurisdiction” (Doc.
11 at 5).

Bad-Faith Standard

Congress added the bad-faith exception ® bmoval statute in 2011 as part of th
Jurisdiction and Venue Clarification Act. Pub.No. 112-63, 125 Stat 758@11). District courts
within the Sixth Circuit agree thead-faith inquiry is “vhether the plaintiff egaged in intentional
conduct to deny the defendant the chanaemaove the case to federal courComer v. Schmitt
2015 WL 5954589, at *2 (S.D. Ohio 2015gport and recommendation adopte2D15 WL
7076634 (S.D. Ohio 2015%ee also Williams v. 3M G2018 WL 3084710, at *3 (E.D. Ky. 2018);
Dutchmaid Logistics, Inc. v. Navistar, In2017 WL 1324610, at *2 (S.D. Ohio 201i@port and
recommendation adopted017 WL 3085863 (S.D. Ohio 201 Hiser v. Seay2014 WL 6885433,
at *4 (W.D. Ky. 2014). But neitlrehe Sixth Circuit nor this District has fiteed the meaning of

bad faith in the amended statute.
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Under the intentional-conduct stdard, bad faith does “not refeimply to a desire to stay
in state court,Aguayo v. AMCO Ins. Cob9 F. Supp. 3d 1225, 1273 (D.N.M. 2014), and it “ne
not amount to malicious or unsavory condu€@gmer 2015 WL 5954589, at *4Rather, bad faith
is present where a plaintiff employs tactics desidispécifically to defeatliversity jurisdiction,”
Hiser, 2014 WL 6885433, at *4 (citation omitted), forethsole purpose of defeating removal,
Massey v. 21st Century Centennial Ins.,Q017 WL 3261419, at *3 (S.W/. Va. 2017). Where,
as here, a plaintiff joins and keeep non-diverse defendant in a stfiled case, bad faith turns on
whether the plaintiff’'s desire to remain in staburt was “the but-fatause” of keeping the non-
diverse defendant in the eabeyond the one-year markguayq 59 F. Supp. 3d at 1273.

Burden of Proof

As for burden of proof, Navistar, as the mnmg party, bears the biden of proving bad
faith. See Rogers v. Wal-Mart Stores, |30 F.3d 868, 871 (6th Cir. 2000).ess clear is the
appropriate evidentiary standardseeE. Farish Percylnefficient Litigation over Forum: The
Unintended Consequence of the JVCA'’s “Bad Fditkception to the Bar on Removal of Diversit
Cases After One Yeafl OKLA. L. Rev. 595, 625 (2019) (collecting bad-faith-exception cases &
noting the “incongruity” of their evidentiary stamda). Some districtaurts apply a clear-and-
convincing-evidence standardSee, e.g.Forth v. Diversey Corp.2013 WL 6096528, at *2
(W.D.N.Y. 2013). But others have founkat a lower standard appliesSee, e.g.Holman v.
Coventry Health & Life Ins. Cp2017 WL 5514177, at *2 (W.D. Okla. 2017).

A lower standard may be appropriate for sal’eeasons. First, Congress added the b3
faith exception “to protect aess to a federal forum.Ild. Given that direct evidence of bad fait
“will rarely be available even when bad faithaistually involved,” impsing too high a standard

would defeat the exception’s purpodd. Second, when the amount iontroversy is at issue, thg
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burden of proof is only a preponderance of the evideRogers 230 F.3d at 871. And unlike thg

amount in controversy, which B jurisdictional requirement, ¢hone-year removdimit is an

“excusable” procedural ruleEhrenreich v. Black994 F. Supp. 2d 284, 288 (E.D.N.Y. 2014).

Imposing a higher burden to circumvent a gadural time limit, when the jurisdictional
requirements are not in quies, makes little sense.

But this Court need not resolve this deldattay. Here, even agssing the high standard
of clear and convincing evidence appl Navistar proves that Plaiffisiacted in bad faith to prevent
removal.

Plaintiffs’ Asserted Motive

Plaintiffs contend they joined and kept thedler in the case because the claims against it

were valid (Doc. 4 at 4). The bad-faith extiep, however, “focuses nmn the validity of the
plaintiff's claim against a non-diverserpaat the time the action was filedylassey 2017 WL
3261419, at *3, but on whetheihé plaintiff has acteth bad faith in ordeto prevent a defendant]
from removing the action,” 28 U.S.C. § 1446(c)(Btating a valid clainagainst the non-diverse
defendant does not immunize the ptdf from a finding of bad faith. See Massgy2017 WL
3261419, at *3. Bad faith exists whethe plaintiff has no intentioof pursuing judgment against
the non-diverse defendant and instead joins andskibep defendant in the case for the purpose|
thwarting removal.ld.

Plaintiffs’ 2015 Admission

Plaintiffs made their true intention clear at a meeting shortly before the original suit
filed in 2015. That meeting wdsetween Plaintiffs’ principal, Bran Keller; Plaintiffs’ counsel,
Marc Warncke; the Dealer’s principal, Craig Hammersmith; and Hammersmith’s attorney, H

Gallagher (Doc. 11 at 9—18ge alsoDoc. 11-9 at § 3). Keller #ad the meeting because hg
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“wanted to explain to [his]dng-time friends, to the folks he had been doing business with

decades, why [he was] suing them” (Hrg. Tr. ate€® alsdoc. 4-14 at 53). At this meeting, Keller

admitted that “he had ‘no problem’ with [the Dedlebut his lawyer told him to name the Deale
as a defendant “in order to keep the suit in Ohio instead of Federal dart”11 at 9-10) (citation
omitted). This account is corroborated by an igkgatory response from the Dealer (Doc. 1-8
3-4), Hammersmith's affidavit (Dod 1-8 at {1 5-6), Gallagher'ffidavit (Doc. 11-9 at | 4-6),
and a memorandum prepared by Gallaghed#yeafter the meeting (Doc. 11-10 at 2).

Plaintiffs provide no evidence refuting thisaidsion. Instead, theygue this Court should
not consider the admission becaiise hearsay. But neither Ketle statement, nor the underlying
statement from his lawyer, is hearsay. KelleN#&vistar's party opponent, and his attorney is h
agent. SeeFederal Evidence Rule 801(d)(2). As for the documents prepared by Hammersmif
Gallagher recalling Keller's statement, this Gamay consider “affidavits” and other document
“[wlhen deciding a motion to remand.Casias v. Wal-Mart Stores, In&95 F.3d 428, 433 (6th
Cir. 2012). Indeed, districiourts routinely rely on sworn affidis to determine whether bad faith
is present.See, e.gWilliams 2018 WL 3084710, at *2, *4 (discusgi evidence from affidavits);
Hiser, 2014 WL 6885433, at *1 (describimgntents of affidavit).

And when the facts presented in those affidaare both undisputeathd directly probative

of bad faith, this Court cannot ignore theiSee Legg v. Wyetd28 F.3d 1317, 1323 (11th Cir

2005) (holding that district court was requirecctmsider undisputed sworn affidavits in suppart

of removal). If Keller did not make the allegadmission, Plaintiffs had simple solution -- file
an affidavit from Keller denying itPlaintiffs filed a Keller affidait (Doc. 4-5), but it is silent on
the meeting and the admission. eTimdisputed admission dérect evidence thalaintiffs joined

the Dealer solely to defediversity and prevent removal.
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No Active Litigation

Plaintiffs’ admission is furthesupported by the lacsf active litigation against the Dealer

(Doc. 11 at 11-15). The first litigion hurdle was the motion for judgment on the pleadings.

Although Plaintiffs argue they “successfully sgsid” the motion (Doc. 4-at 3), the motion was

based only on statute-of-limitatioasd standing arguments (Doc. 11 at 12). Resisting the mation

did not involve justifying the Baler’s presence in the case.

Next came discovery, during wdhm Plaintiffs did not depose any Dealer employee [or

representativeid.). While Plaintiffs issued 279 reque$ts production to Navistar, they issued

only thirty-four requests to the Dealseg idat 11;see alsdoc. 1-9 at 7-11). And many of thosg
thirty-four requests targeted evidence of Néi's behavior, not #t of the DealerseeDoc. 1-9

at 7-11).

Then came the motion for summary judgmenh Plaintiffs’ 106-page response briefi,

Plaintiffs barely mentioned the Dealerting, for example, “[a]s the moving partyavistarbears
the initial burden” (Doc. 1-1at 104) (emphasis addedg€ alsdoc. 11 at 13). Defendants’ reply
focused on Plaintiffs’ failure to @bute misconduct to the Dealer @fTr. at 6). It was then, when
Plaintiffs were held to accountrfahe Dealer's presence in tlease, that Plaiiifs voluntarily
dismissed the Dealer.

And Plaintiffs did all this, thoughout nearly two-and-a-half ges in state court, without
ever once engaging the Dealer in satgat discussions (Doc. 11 at 12).

The Record Hearing

The Record Hearing confirmed that the soksom for keeping the Dealer in the case w
to remain in state court. At the Hearing, Plaintiéisunsel stated that Plaintiffs intended to purst

the Dealer to judgment but laterund that the Dealer was “prgtinuch a conduit for Navistar’s
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misrepresentations” (Hrg. Tr. at. 7T his Court asked Plaintiff€ounsel, “What new fact [agains|
the Dealer] that you thought ydnad at the outset did you rimave when it came time to oppos
summary judgment?” (Hrg. Tr. at 11-12). Pldfsticounsel could not answer that questiol
Plaintiffs’ counsel repeated wltlge claims against the Dealermevalid but, when pressed, coulg
not explain what event during thiégation turned those valid claims into a voluntary dismisg
(id.). No surprise.
CONCLUSION

As confirmed by Plaintiffs’own admission, neither seriodiact discovery against the
Dealer, nor pursuit of the Dealer to judgment, was ever their tolgecJoining the Dealer and
keeping it in the case beyond the one-year mark weentional conduct tdeny Navistar the
opportunity to remove. The Motido Remand (Doc. 4) is denied.

IT IS SO ORDERED.

s/ Jack Zouhary

ACK ZOUHARY
U S. DISTRICT JUDGE

Augusb, 2019
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