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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

JONATHON W. TROWBRIDGE, Case No. 3:19 CV 2356
Paintiff,
V. MagistratdudgeJameR. Kneppll

COMMISSIONER OF SOCIAL SECURITY,

Defendant. MEMORANDUM OPINIONAND ORDER

INTRODUCTION

Plaintiff Jonathon W. Trolridge (“Plaintff’) filed a Complaint against the
Commissioner of Social Security (“Commissioner”) seeking judicial review of the
Commissioner’s decision to deny supplemental security income (“SSI”). (Doc. 1). The district
court has jurisdiction under 42 U.S.C. 88 1383aop 405(g). The parties consented to the
undersigned’s exercise of jurisdiction in accordance with 28 U.S.C. § 636(c) and Civil Rule 73.
(Doc. 11). For the reasons stated below, the Court reverses and remands the decision of the
Commissioner.

PROCEDURAL BACKGROUND

Plaintiff filed for SSlin October 2016, alleging a disabjlionset date of October 1, 2014.
(Tr. 164-72). His claims were deed initially and upon reconsidgron. (Tr. 67, 85). Plaintiff
(represented by counsel), and a vocational ex(®E") testified at a hearing before an
administrative law judge (“ALJ”) on Augu&8, 2018. (Tr. 34-52). On October 2, 2018, the ALJ
found Plaintiff not disabled ira written decision. (Tr. 15-27)The Appeals Council denied

Plaintiffs request for review, making théearing decision the rfal decision of the
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Commissioner. (Tr. 1-6ee20 C.F.R. 88 416.1455, 416.1481. Plaintiff timely filed the instant
action on October 9, 2019. (Doc. 1).
FACTUAL BACKGROUND?

Personal Background & Testimony

Born in 1994, Plaintiff was 22 years old the date his SSI application was fil&keTr.
164. He originally alleged disability due to pervasive developmeligatder, autism, ADHD,
and anxiety disorder. (Tr. 195). Plaifitized with his parents. (Tr. 37).

In an October 2016 Function pat, Plaintiff alleged he codinot work, in part, because
he “physically could not do” many things Ieed. (Tr. 210). He desibed a typical day as
getting up, getting dressed, eating breakfastchvag television, and irsg a computer. (Tr.
211). He said he could not ridiés bike or “do anything stnelous without almost passing out.”
Id. He “struggle[d] to walk todar.” (Tr. 213). He cooked simpl@eals, ran the sweeper, did his
laundry, and took out the trash, noting he couldadmnly for a “short duration” due to fatigue,
as well as burning, numbness, and tingling. (Tr. 2H2)did not drive because he was unable to
move his leg from the gas pedal to the brgkekly enough. (Tr. 213). He attended church,
appointments, and errands witHateves or friends. (Tr. 213-14Frior to his illness, he was
more active; he played painthaode a bike, and mped on a trampolingTr. 214). Plaintiff
estimated he could lift ten difteen pounds, but prolonged lifting csed him to almost pass out.

(Tr. 215). Repeated bending causetigiee, and squatting caused shakifty. He could stand

1. Although Plaintiff alleged disdlity due to both physicabnd mental impairments, and
summarizes evidence regarding both in his brede(Doc. 13, at 4-13), his substantive
arguments are directly only tite ALJ’'s evaluation of hiphysicalcondition €eeDoc. 13, at 15-
24). As such, the undersigned summarizes ondy #vidence related tBlaintiff's physical
impairments herein.
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“for awhile, but not a 4 hour shiftld. His ability to walk “long peods [was] impaired” and he
could “sometimes” walk for 20 to 30 minutdd.

At the administrative heary, Plaintiff testified his fatigue and memory problems
prevented him from working full time. (Tr. 38). He estimated the furthest he could walk was a
guarter mile before feeling fgtied and a burning sensationhis leg. (Tr. 38-39). He could
stand for one hour. (Tr. 39) Hewld bend or squat for short tinperiods (Tr. 39), but squatting
for an extended period of time caused him takehand fall over (Tr. 42-43). He was unsure how
much he could lift, explaining that he had the strength, but not the energy. (Tr. 39). He estimated
he could sit for three tfwur hours before needing get up and walk arountt.

Plaintiff typically slept forsix and a half to eight houet night, and napped for about
three hours during the day. (Tr. 40). He could stwun the sweeper, make “about one meal in
a day”, and do laundry, but he got tired and hadit@fter each chore. (Tr. 40). He described
making homemade meatball subs, homemade pianastacos for his family, but these “took a
lot out of [him]”. (Tr. 43). Plaitiff could not wash dishes becaukolding his arms in front of
his body caused pain. (Tr. 40-41).

Plaintiff previously bicycled and playedtimate frisbee, but stopped both around age 20
because he “started getting worse with feglmore tired.” (Tr. 41). His hobby was computer
gaming, and he also sometimes attended alégge ministry at hishwurch. (Tr. 41-42).

Plaintiff had attempted to work in the pastr.(43-45). At his lastgb, he had difficulty
with using the computer cash register. (Tr. 44). Prior to that, in 2014 when he “had a bit more
energy”, he did partirne janitorial work.ld. He was “[w]iped out” after a four-hour shift. (Tr.

44-45),
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Relevant Medical Evidence

March 2015 lab results show Plaintiff chansufficient Vitamin D, and his ALT was
elevated. (Tr. 365-66).

A May 2015 echocardiograph, performed duehest pressure and fatigue, showed low-
normal left ventricular systolic function, tecto mild mitral regurigation, trace tricuspid
regurgitation, and trace/mild pulmonic regurgitation. (Tr. 369).

Two months later, Plaintiff told cardiaest Ronald Conner, M.D., he had significant
exertional fatigue and frequenightheadedness/dizziness. (T457). Plaintiff completed a
treadmill stress test, which resdtin calf cramping and was néiga for ischemia. (Tr. 457).
Dr. Connor characterized Plaifsf echocardiogram as an “oadl reassuring study” and his
physical examination was unremarkable. (Tr.-88}. Dr. Connor diagrsed dysautonomia with
joint hypermobility syndrome for wbh he prescribed midodrinéd. He further diagnosed
chronic fatigue, noting Plaintiff was “beiwgorked up for possible mitochondrial defedd’

Two weeks later, Plaintiff saw Rachel VaeN CNP, reporting fatigue (Tr. 363-64). Ms.
VanNiel noted Plaintiff “has features of Man’s, Muscular Dystrophy, and MS” and thought
his “broad symptoms and family history” indicdtthe need for “a wide tieof future testing;
she ordered an EEG. (Tr. 364).

In August 2015, Plaintiff saw Dr. Conneraag. He followed-up fo syncope-related
orthostasis and again raped dizziness. (Tr. 455). His physical examinaticas unremarkable.
(Tr. 455-56). Dr. Conner assessed dysautonomimgbe would modifyPlaintiff’s midodrine
dosage, but might change medioati‘[i]f he continues to have low blood pressure issues and
fatigue.” (Tr. 456). He furtheraunseled Plaintiff regarding afiet and exercise, encouraging

fifteen to twenty minutes of aerobicexise three to four days per wekk.



Case: 3:19-cv-02356-JRK Doc #: 19 Filed: 10/23/20 5 of 21. PagelD #: 1043

At a visit with Dr. Conner in November 201Blaintiff's blood pressie was better, but
he reported decreased energy, being sleepy dthengay, lightheadedness, and dizziness. (Tr.
452). Plaintiff stopped taking midodrine daeise he believed it cause insommia.He further
noted he was awaiting biopsy results for mitochondrial defddts.Plaintiff's physical
examination was unremarkable. (Tr. 452-53). Donnor noted Plainfis mild dysautonomia
“appear[ed] to be improa and opined he “suspect[ed] reallyis] inactive lifestyle is leading
to decrease[d] energy and poor sleep habi§Ff. 453). He also assessed mild joint
hypermobility syndrome and dimitral regurgitationld.

In February 2016, Plaintiffaught to establish care withe ProMedica Toledo Hospital
Family Residency. (Tr. 501). His mother told thector that he had low energy, needed to take
breaks when helping with things like grocstiand got dizzy withifting and carryingld. His
physical examination was unremarkable. (Tr4)50he doctor ordered lab work, and assessed,
inter alia, chronic fatigue syndrome, dystonomia with paresthesjand vitamin D deficiency.
(Tr. 505). She referred Plaintiff to neurology flois dysautonomia, noting he had features of
both multiple sclerosiand muscular dystrophiyl.

Plaintiff returned to Dr. @nner’s practice in May 2016 asdw Todd Monroe, M.D. (Tr.
450-51). Dr. Monroe noted &htiff “[did] not redly report any signifiant symptoms”, but got
“a little dizzy and lightheaded sometimes with position changes.” (Tr. 450). He also described
fatigue and a burning sensation iis lower left leg with exerciseDr. Monroe noted Plaintiff's
echocardiogram “was basicallynremarkable”, asvas his physical examination. (Tr. 450-51).
Dr. Monroe noted Plaintiff “ha[d] no specifardiac complaints” and he “did not recommend

any changes to his present regimdd.”He instructed Plaintiff to return in one ye#lt. A left
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lower extremity venous duplex study performedDat Monroe’s order was negative for deep
vein thrombosis. (Tr. 477).

Plaintiff returned to the Toledo Hospital rRdly Residency in June, reporting numbness
and tingling in his bilateral lowesxtremities/toesfter riding a bike a few days prior. (Tr. 492).
He also stated he felt like he was going tespaut, and he felt fatigued for the entire day
following. Id. Plaintiff denied dizzinesdd. His physical examination was unremarkable except
for obesity; he had a normal igand “[n]Jo mobility limitations”. (Tr. 495). The provider
assessed paresthesias, chudatigue syndrome, and geabzed muscle weaknedslsl. He was
instructed to continue testingé follow up with specialists, as well as keep his appointment for
an EMG in Julyld. That EMG was normal. (Tr. 506-07).

That same month, Plaintiff saw neurologiyd Koffman, M.D., for muscle weakness
and fatigue. (Tr. 656-57). He described easy fabdityawhich had progressed over the last four
to five years; he had difficultyfting weights, carrying grocerse and “running on a treadmill for
more than % a mile without taking a breakTt. 657). He also desbed occasional muscle
twitching and hand tremors, as wellfagling lightheaded on standingd. Dr. Koffman ordered
lab work and an EMG/NCS. (Tr. 658).

At a follow-up appointment at the Toledo Hospital Family Residency Program in
October, Plaintiff reported some fatiguethviincreased activity over the weekend, which
resolved once he stopped to rg3t.. 482). He denied dizzineskl. He noted his paresthesia
only occurred during exerciséd. “He experience[d] thigh andalf burning during exercising
and it is gone at restld. In the “Review of Systems” notethie provider noted Plaintiff had “no
difficulty walking.” Id. His physical examination was agaiarmal, and his vitamin D level was

again noted to be low. (Tr. 485). The providssessed vitamin D defesicy, paresthesias, and
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sedentary lifestyle. (Tr. 486). €tprovider advised Plaintiff to ekcise and ordered lab work to
check his vitamin B12 leveld. He observed that Plaintiff's vitamin D deficiency was likely due
to his dietary inadequacies and that he was ranalyide, and that his paresthesias was due to a
lack of movement and potentiallpw B12; he encouraged Plairitiio exercise at least thirty
minutes three mes per weekld.

In November 2016, Plaintiff underwent a vooatl evaluation with Anne Savage Veh,
MA, LPCC, CLCP. (Tr. 660-73). Plaiiff told Ms. Veh that he t&s easily and required frequent
breaks at a prior job. (Tr. 662). He also repodiiculty crouching, and that his hands trembled
at times.ld. The evaluation focused primarily on Plaifiifmental abilities as they relate to
work, but Ms. Veh also noted Plaintiff “doespogt fatigue with physical exertion so the job
would need to be sedentary to lightature at this time”. (Tr. 670).

In December 2016, Plaintiff sought a secoopinion with Roberta Guibord, D.O.,
reporting he was concerned abdus health, including handeamors. (Tr. 593). Plaintiff's
physical examination was unremarkable, inoglgdnormal ambulation. (Tr. 595). Dr. Guibord
assessednter alia, fatigue, vitamin D deficiency, andtamin B12 disorder; she ordered lab
work. (Tr. 596). Plaintiff returned the followinghonth to review hisab work. (Tr. 597). Dr.
Guibord assessed showed elevated liver mesy and vitamin D deficiency as well as a
heterozygous methylenetetrahydrofolate reductase (MTHFR) mut&gemr. 599-600.

In January 2017, Plaintiff returned to Dr. ffman. (Tr. 650). Pladtiff reported muscle
weakness, muscle fatigue, and familial dysaotmia. (Tr. 651). He described symptoms of
shortness of breath while walking, feelingyhtheaded on standinggxtreme fatigue with
exertion, muscle, joint, anshck pain, as well astfgue that “comes and goestl. He described

episodes of near syncope during exertion, intéemithand and arm tremors, and intermittent
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numbness in his fingers and lowegs. (Tr. 652). Dr. Koffman noted a prior brain and cervical
spine MRI, EMG/NCS, and other labs were norniél.On examination, Rintiff had normal
bulk, tone, strength, sensatiomocdination, and reflexes. (Tr. 653). He had a narrow-based gait
with a normal strideld. He referred Plaintiff to a pedrat neurologist (Dr. Cameron) and
cardiologist for further consultation, noting h&as considering a genetic disorder and
dysautonomia. (Tr. 654).

In February 2017, neurologist Rebecca Kuenikb., evaluated Plaintiff for myopathy,
possible mitochondrial problems,dhpossible autonomic problen{3r. 691). Plaintiff's mother
reported he always had “less energyiit this worsened beginning in 201d. Plaintiff again
described hand tremors and twitchiesermittent foot and hamtumbness, and shaking legs with
squatting.ld. Dr. Kuenzler noted Plairifihad a history of elevatedLT and that his vitamin D
level was low despite supplementatidd. On examination, Dr. Kuenzler noted Plaintiff had
non-tender joints, minimal peripted edema, a hypermobile rangé motion, no paraspinal
tenderness, and a simian crease and short fidjit idi both hands. (Tr. 693). On neurological
examination, he had increased reflexes (8#act sensatiognd an intact gaitd. Dr. Kuenzler
noted she agreed with a plan for chromosaomialoarray and fragile X testing as recommended
by the pediatric neurologist and refd Plaintiff to a geneticistid.; see alsoTr. 644, 709
(Donald Cameron, M.D.’s referraf Plaintiff to a geneticist).

Plaintiff returned to Dr. Koffman in July(Tr. 812). He continued to report weakness,
dizziness, numbness, and fatig(g.. 814). Plaintiff had normal nsgle bulk, tone, and strength;
he also had normal reflexes, coordination, agos, and gait. (Tr. 816). Dr. Koffman noted
Plaintiffs 2017 chromosomahrray evaluation was normal and his 2017 evaluation for

mitochondrial dysfunction was negative. (Tr. 812)y. Koffman ordered a liver ultrasound and
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lab work, and referred Plaintiff to a gastnterologist for right upper quadrant pdda.The liver
ultrasound showed “[c]oarse andhegenic liver suggesting diffusepatocellular disease, most
likely hepatic steatosis.” (Tr. 783).

In August, Plaintiff saw rheumatologisBashar Kahaleh, M.D. (Tr. 806). On
examination, Dr. Kahaleh noted Plaintiff bolated normally, and kanormal reflexes and
sensation. (Tr. 808-09). His musculoskeletaraiation was normal eept for hypermobility
in his ankles, PIP and DIP joints bilaterallflr. 809). Dr. Kahaleh noted Plaintiff “had
significant testing done tmlentify the etiology of his hyperobility”, but it was all normalld.
He “[s]uspect[ed] Marphanoidysdrome”, and diagnesl hypermobility gndrome and disorder
of connective tissued.

At a November 2017 emergencgom visit for a rash, Plaintiff stated he was “well
otherwise”. (Tr. 834).

In February 2018, Plaintiff returned to Dr. Kman with chief complimts of fatigue and
dyspnea on exertion. (Tr. 780). He described musekkness and swelling ims extremities, as
well as weakness, dizziness, and restless I@gs 782). Dr. Koffmannoted Plaintiff denied
having near syncopal episodes “in quite a @hibut experienced difficulty walking beyond a
certain distance due to burning leg pain amding pale. (Tr. 783). ki muscle tone, bulk, and
strength were normal on examination, as wise reflexes and coondation; his gait had a
narrow base and normal stride. (Tr. 785). Dr. Kafrrsurmised that thenly neurologic lesion
he “could conceive of based on symptoms gbpaimed endurance is mitochondrial cytopathy”.
(Tr. 786). He also noted Plaifiits shortness ofbreath on exertion codl be “related to
deconditioning and obesity”, and that his automme hepatitis “may contribute to fatiguéd.

He referred Plaintiff to neosurgery for a muscle biopsy éxclude mitochondrial cytopathig.
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In March 2018, Plaintiff saw neurosurgeon Azedine Medhkour, M.D. (Tr. 776). He
reported reduced endurance, tiring easily, lighttedness, and burning and shortness of breath
when walkingld. On examination, he hatbrmal reflexes, sensatiogait, and station. (Tr. 779).
Dr. Medhkour diagnosed musdatigue and ordered a musdepsy. (Tr. 778-79). He noted
that Plaintiff “has seen Pulmonary, Rheutabagy and Cardiology and the[y] have no
explanation for his comaints.” (Tr. 779).

Plaintiff underwent the muscle biopsy arebsults showed “a number of mitochondria
with abnormal morphology” which was “sug@ige of a potential mabolic problem or a
mitochondriopathy.” (Tr. 823). At a follow-umwith Dr. Medhkour later in March, Plaintiff
continued to report muscle achegakness, and fatigue. (Tr. 776 had normal muscle bulk,
tone, and strength on examination. (Tr. 71&). Medhkour diagnosed mitochondrial myopathy
and instructed Plaintiff to follow up with Dr. Koffam “for . . . refer[r]Jalsand possible treatment
based off of the biopsy resultsd.

In June 2018, Plaintiff saw pediatric nelagist Marvin Natowicz, M.D. (Tr. 851).
Plaintiff again reported worsamg fatigue, lightheadedness, hamemors, and muscle twitches
since 2014. (Tr. 851-52). Dr. Natowicz summari&dintiff's muscle biopsy results, among
other testing (Tr. 853). On examation, he noted Plaintiff hat{bilateral] pes planus but
otherwise normal gait”, normal extremity sigth and tone with nanvoluntary movements,
normal reflexes, and intact sensation. (858). He explained there was no cardiopulmonary
basis for Plaintiff's exercise intolerance ahig “weight status and deconditioning are likely
contributing factors” as was diliver dysfunction. (Tr. 859)He also observed Plaintiff's

evaluation was notable for “increased ALT whkpatic steatosis by CT scan” and “EM of a

10
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muscle biopsy showing some morphologicaltynormal mitochondria and some myocytes with
excessive lipid droplets.” (Tr. 858-59). He further noted:

The muscle biopsy resultises a question of a primavs. secondary metabolic

disorder involving mitochondrial bioenetges. The diagnostic evaluation for this

category of conditions has thus faeem unremarkable. The work-up for a

possible syndromic basis of Jonathoaliical condition has included a normal

chromosomal microarray analysis. gyndromic condition and an underlying
metabolic disorder remaonsiderations, however.
(Tr. 859). Dr. Natowicz’s plawas selected metabolic testirmgnd to save DNA for possible later
molecular genetic testingd. He further instructed Plaiiff to return in six monthsld.

Opinion Evidence

In December 2016, State agency physician &sn8eleshi, M.D., reviewed Plaintiff's
records and determined Plaintifhs no severe physical impairments (Tr. 58) and could perform
heavy or very heavy exertionabrk (Tr. 64-65). He summarized:

Clt has been seen and worked up foradysnomia as well asyncope and some

numbness complaints. ECHO and other testing fails to demonstrate any

abnormalities. Physical exam shows likgsvbenign findings. TS did indicate
improvement and resolution of symptomsmiore recent 2016 notes. There is no

evidence of a severe physical MDI.

(Tr. 58).

In March 2017, State agency physician Lirdiall, M.D., reviewed Plaintiff’'s records
and similarly found no severe physical impairmént 77) and opined Rintiff could perform
heavy or very heavy work (Tr. 83). In additibm repeating Dr. Seleski’statement, Dr. Hall
added:

Recon MER: 2/17 OV: c/o progressive fatability, but muscle and neuro exams

are normal except for dysmorphic featu(sisnian crease arshort 5th digit both

hands). Prior episodes of syncope/near syncope appear to be vasovagal. Possible

hereditary process, andetiefore chromosome testingill be done as there is
family history of variable issues of PDD and sensory processing disorders.

11
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VE Testimony

A VE appeared and testified at the admimiste hearing. (Tr. 462). The ALJ asked the
VE to consider an individualith Plaintiff's age, education, work expence, and RFC as
ultimately determined by the AL&eeTr. 47-48. The VE testified #i such an individual could
not perform Plaintiff's past wét but could perform other jolmich as light housekeeper, retalil
marker, or general office helper. (Tr. 48). The ALJ then added an additional limitation to the
hypothetical question that the individual “be allalme sit or stand, alternating position for one
to two minutes in the immediate vicinity ofetlwork station, no more frequently than every 30
minutes.” (Tr. 49). The VE saithe general office helper job would remdlvut at a reduced
number), as well as additional jobs such as inspector and assdhbldre ALJ then added a
restriction to sedentary work, tehich the VE responded jobs sua$ inspector, assembler, and
toy packer would be availabl€lr. 50). Finally, the ALJ asketthe VE about adding limitations
of: “two extra breaks of fifteen minutes each paght-hour shift”, “consistently be absent more
than two days per month”, and “consistentlydietask for than 15%of the work period”ld.
The VE testified that no work would beabhable to such amdividual. (Tr. 51).
ALJ Decision

In his October 2018 decision, the ALJ foundiRiiff had not engaged in substantial
gainful activity since his Augad7, 2016 application date. (Tr. 17). The ALJ found Plaintiff had
severe impairments of intellectual disordanxiety disorder, ADD/ ADHD, obesity, and
mitochondrial myopathyld. However, the ALJ found none ofebe impairments — singly or in
combination — met or medically equaled the seveiity listed impairments. (Tr. 19). Thereafter,
the ALJ set forth Plaintiff's RFC:

[T]he claimant has the residual functibre@apacity to perform light work as
defined in 20 CFR 416.967(b) except: Rwoat limitation of no climbing of

12
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ladders, ropes, scaffolds. Environmenliahitations to avoid to concentrated

exposure to hazards, such as dangerous moving machinery and unprotected

heights. No jobs in loud work envirommts such as heavy traffic noise levels.

Work limited to simple, routine, andpetitive tasks in a w& environment free

from fast paced production requirements, such as moving assembly lines and

conveyor belts, involving onlwork related decisions, with few if any work place

changes. Occasional interaction witthe general public, coworkers, and

supervisors.
(Tr. 20). The ALJ then determined that givemiRtiff's age, education, work experience, and
RFC, there were jobs that exist in signifitaumbers in the natioh@conomy that he could
perform. (Tr. 26). As such, the ALJ found Plaintiff not disabldd.

STANDARD OF REVIEW

In reviewing the denial of Social Seity benefits, the Court “must affirm the
Commissioner’s conclusions absent a deternonatinat the Commissioner has failed to apply
the correct legal standards or has made findoigact unsupported by substantial evidence in
the record.”"Walters v. Comm’r of Soc. Sed27 F.3d 525, 528 (6th Cir. 1997). “Substantial
evidence is more thaa scintilla of evidencéut less than a prepondecanand is such relevant
evidence as a reasonable mind might accept as adequate to support a conBlesamy. Sec'y
of Health & Human Servs966 F.2d 1028, 1030 (6th Cir. 1992). The Commissioner’s findings
“as to any fact if supported by subdial evidence shall be conclusivécClanahan v. Comm’r
of Soc. Sec474 F.3d 830, 833 (6th Cir. 2006) (citing 42S\LC. § 405(g)). Even if substantial
evidence or indeed a preponderance of theeewi@d supports a claimantposition, the court
cannot overturn “so long as substantial evidence also supports the conclusion reached by the
ALJ.” Jones v. Comm’r of Soc. Se@36 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for benefits is pedicated on the existence oflizability. 42 U.S.C. 88 423(a),

1382(a). “Disability” is defined as the “inability to engage in any substantial gainful activity by

13
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reason of any medically determit@kphysical or mental impairméwhich can be expected to
result in death or which has ladtor can be expectéad last for a contimous period of not less
than 12 months.”20 C.F.R. 8 416.905(a)see also42 U.S.C. § 1382c(a)(3)(A). The
Commissioner follows a five-step evalioam process—found at 20 C.F.R. § 416.920—to
determine if a claimant is disabled:

1. Was claimant engaged in abstantial gainful activity?

2. Did claimant have a medically det@nable impairment, or a combination

of impairments, that is “sevefewhich is defined as one which
substantially limits an individual'sability to perform basic work

activities?
3. Does the severe impairment meete of the listed impairments?
4. What is claimant’'s residual functial capacity and can claimant perform

pastrelevantwork?

5. Can claimant do any other work cdadering his residual functional
capacity, age, education, and work experience?

Under this five-step sequential analysig tlaimant has the burden of proof in Steps
One through FoulwWalters 127 F.3d at 529. The burden shiftstte Commissioner at Step Five
to establish whether the claimdmds the residual functional capgdio perform available work
in the national economyd. The ALJ considers the claimant’s residual functional capacity, age,
education, and past work experience to determine if the claimant could perform otheldwork.
Only if a claimant satisfies eaeltement of the analysis, inclundy inability to do other work, and
meets the duration requirements, is he detexchio be disabled. 20 C.F.R. § 416.920(b)gée
also Walters127 F.3d at 529.

DiscussiON
Plaintiff presents two arguments. First, ¢tentends the ALJ impperly discounted his

symptoms which, he contends, are baeadhis recently-diagnosed mitochondrial myopathy.

14
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Second, he contends the ALJ drrat Step Five when he faieto include in the RFC all
limitations that he posed as questions to Wie For the reasons discussed below, the Court
concludes remand is required.

Subjective Symptoms

Plaintiff contends the ALJ failed to querly evaluate Plaintiff's diagnosis of
mitochondrial myopathy in relation to his symmp®. (Doc. 13, at 16). &pifically, he argues
mitochondrial myopathy “is the source and causeeadrly every impairment identified within
the decision.’ld. He cites medical literatute connect his syptoms to the diagnosis and argues
the ALJ erred in discountinthose symptoms by relyingdcdcheavily on objective findingdd.
Preliminarily, although Plaintiff argues thahitochondrial myopathy should be evaluated
similarly to rules and caselaw specific to @bryalgia, he points to no such rule or caselaw
requiring the ALJ do so. However, the Court agnedh Plaintiff that theALJ failed to follow
the requirements for evaluating his subjective spmg and reverses andmwands on that basis.

In considering symptoms, alJ follows the two-step pcess prescribed by regulation.
An ALJ must first determine whether therears underlying medicallgeterminable impairment
that could reasonably be expected to produeecthimant’s alleged syptoms; second, if such
an impairment exists, the ALJ must evaluate the intensity, persistence, and limiting effects of
those symptoms on the claimanghility to do basic work activigs. 20 C.F.R. § 416.929(a). In
making this determination anamsidering whether a claimantshdisabling pain, an ALJ must
consider: (1) daily activities(2) location, duration, frequepc and intensity of pain or
symptoms; (3) precipitating and aggravating fact@tsthe type, dosage, effectiveness, and side
effects of any medication; (5)eatment, other than medication rédieve pain; and (6) any other

measures used to relieveinppa20 C.F.R. § 416.929(c)(3ee alsdSSR 16-3p, 2017 WL
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51803042 Although the ALJ must “considethe listed factors, theris no requiremet that he
discuss each on&hite v. Comm’r of Soc. Seb72 F.3d 272, 287 (6th Cir. 2009). “Discounting
credibility to a certain degreiss appropriate where an Alfinds contradictions among the
medical reports, claimanttestimony, and other evidenc&Valters 127 F.3d at 531. The Sixth
Circuit has explained, interpreting SSR Bf- the precursor rulingthat a credibility
determination will not be disturbed “absent compelling reasdmith v. Halter 307 F.3d 377,
379 (6th Cir. 2001), and the Court is thus lirdite determining whetmehe ALJ’'s reasons are
supported by substantial evidentdman 693 F.3d at 713-14 (“As long as the ALJ cited
substantial, legitimate evident®support his factual conclusionge are not to second-guess”.).
Nevertheless, the ALJ’'s decision “must contapecific reasons for the weight given to
the individual's symptoms, beonsistent with and supported Hye evidence, and be clearly
articulated so the individuahnd any subsequent reviewean assess how the adjudicator
evaluated the individual'symptoms.” SSR 16-3p, 2017 WL 5180304, at *10. Further, as
Plaintiff correctly points out (Doc. 13, at 18he ALJ may not “disrgard an individual's
statements about the intéys persistence, and linmtg effects of symptomsolely because the
objective medical evidence does not substantiate the degree of impairment-related symptoms

alleged by the individual.ld. at *5 (emphasis addedjee als®?0 C.F.R. § 416.929(c)(2).

2. SSR 16-3p replaced SSR 96-7p and applieALJ decisions on or after March 28,
2016.See2017 WL 5180304, at *1, 13. It directs the AloJconsider a claimant’s “statements
about the intensity, persistenand limiting effects of the syptoms” and removes the term
“credibility”. 1d. at *1. Both rulings, however, refer tihe same two-steprocess articulated
in 20 C.F.R. § 404.1529 and the same factors to conSidelDooley v. Comm’r of Soc. Sec.
656 F. App’x 113, 119 n.1 (6th Cir. 2016) (noting ttte¢ updated ruling was to “clarify that the
subjective symptoms evaluation is not an exatronaof an individual’'scharacter”) (internal
guotation omitted). Thus, “[w]hiléhe court applies the new SSR, iclilees to engage in verbal
gymnastics to avoid the term credibility whdhe usage of the term is most logic&&ttigrew
v. Berryhill, 2018 WL 3104229, at *14 n.14 (N.D. Ohiogport and recommendation
adopted 2018 WL 309369.
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The ALJ in this case set forth the tweetprocess (Tr. 20), summarized Plaintiff's
testimony (Tr. 21), and found:

After careful consideration of the idence, the undersigdefinds that the

claimant’'s medically determinable impaients could reasonably be expected to

cause some of the alleged symptoms; however, the claimant’s statements
concerning the intensity, persistence and limiting effects of these symptoms are
not entirely consistent with the medielidence and other evidence in the record

for the reasons explained in this decision.

(Tr. 21). On the following page, the ALJ eapled “the claimant's statements about the
intensity, persistence, and limiting effects of disher symptoms . . . are inconsistent with the
objective findings and examinatidnsoting that physical examations “have been generally
normal.” (Tr. 22). This is certainly an accuratescription of the objective findings of record,
which generally show unremarkable findingsluding normal muscle strength and tone, normal
reflexes and sensation, and normal dage, e.g.Tr. 451, 452-53, 455-56, 458, 485, 495, 504,
595, 653, 693, 785, 816. The ALJ again cited thesenfysdat the end of his RFC analysis:

While recent genetic testing has shoaome positive findings, the claimant

retains normal strength and sensation, ambulated normally and no muscle spasms

or reflex changes are noted. Keable to assist his grdmother, help with chores

including sweeping, preparing simple ned&br himself and his family, and is

able to do his own laundry.

(Tr. 25).

As noted above, the relevant regulatiord auling prohibit an ALJ from discounting a
claimant’s subjective symptoms bassdelyon the fact that the obgtive medical evidence does
not confirm their severitySeeSSR 16-3p, 2017 WL 5180304, at *$ee also20 C.F.R. 8
416.929(c)(2). In this case, the only other ewice cited by the ALJ to discount Plaintiff's
subjective symptoms were his activities of “a$sigl his grandmother, help[ing] with chores

including sweeping, preparing simple meals fonself and his family, and . . . do[ing] his own

laundry.” (Tr. 25). As discussed below, howeveg #&LJ failed to explain his reasoning in this
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regard such that “any subsequent reviewan assess how the adjudicator evaluated the
individual’'s symptoms.'SSR 16-3p, 2017 WL 5180304, at *5.

Inconsistency between one’s daily activitesd one’s subjective symptoms is a valid
reason to discount said symptonsee Walters127 F.3d at 531. As quoted above, the ALJ
accurately described — in a less detailechmea — Plaintiff's sé-reported activitiesSeeTr. 25.

In his October 2016 Function RapoPlaintiff said he “soménhes” made sandwiches, frozen
dinners, and microwaveable meats] his own laundry, ran the sweeper, or took out a bag of
trash. (Tr. 212). However, he also said he ahdly“short duration things because he [got] tired,
or “[got] tingling and almost pass oat [he] do[es] too much too fastll. At the August 2018
administrative hearing, Plaintiff testified he madéew meals for his faily, but they “took a lot

out of [him]”. (Tr. 43). He also testified herréhe sweeper, made “about one meal in a day”, and
did laundry, but fatigued easily and hadsiband take breakafter each choreld.

But the ALJ did not explain how the cited gadlctivities undermin®laintiff's subjective
report of symptoms, including a limited ability stand and walk, as Wes exertional fatigue.
Other courts within this disttt have found the mere listing attivities without explanation to
be insufficient.See Anthony v. Comm’r of Soc. $&014 WL 4249782, at *8 (N.D. Ohio)
(“With regard to Anthony’s subjective complaints and daily activities, the ALJ merely noted
what Anthony reported as to hesmplaints and dailactivities. The ALJ failed to explain how
these activities eidr support or detract from her credlip. Therefore, contrary to the
Commissioner’s argument, the ALJ’s decision does not demonstrate that the ALJ applied the
appropriate credibility analysis.”JRomig v. Astrue2013 WL 1124669, at *5 (N.D. Ohio)
(“While the ALJ mentioned some of [the plaintiff'daily activities, he fis to explain how these

activities either support or datt from her credibility.”).
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The ALJ thus failed to explain, and is uncléathe Court, how the cited daily activities
contradict Plaintiff's statements that, for exampte could not stand for four hours, could only
“sometimes” walk for 20 to 30 mutes (Tr. 215), could only stand for one hour at a time, or
walk a quarter mile due to fatig and burning pain (Tr. 38-3%ee Anthony2014 WL 4249782,
at *8; Romig 2013 WL 1124669, at *5. Plaintiff's symptonils¢redited, conflict with the ALJ’'s
assessment that he could perform light wbflke Commissioner is cogethat the ALJ was not
required to credit Plaintiff's subjectively-reped symptoms, but the ALJ’s decision here lacks
the “specific reasons for the wghit given to the individual’s synbigms, [which are] consistent
with and supported by ¢hevidence, and [are] edrly articulated so ¢hindividual and any
subsequent reviewer can assess how the adiodie@aluated the individual's symptoms.” SSR
16-3p, 2017 WL 5180304, at *10. Rendhis thus required for a proper subjective symptom
evaluation.

Questions to VE

Plaintiff secondly argues the ALJ erred Ifiailing to include all of Plaintiff's
impairments in [the] RFC determination.” (Dd3, at 21). The Commissioner responds that the
ALJ did not err.

At Step Five of the sequential analysis, after considering Plaintiff’'s vocational factors,
RFC, and the evidence from the vocational exf®tE”"), the ALJ found Plaintiff was capable

of performing work that existein significant numbers in ¢hnational economy. (Tr. 26). The

3. Light work requires lifting twenty pounagcasionally and ten pounds frequently and “a good
deal of walking or standing”. 20 C.F.R. § 416.9278®e alsoSSR 83-10, 1983 WL 31251, at
*5-6 (“Since frequent lifting orcarrying requires being on onefeet up to two-thirds of a
workday, the full range of light work requiressanding or walking, 6 and on, for a total of
approximately 6 hours of an 8-hour workday.”).
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Commissioner has the burden at Step Five, and to satisfy this burden at Step Five, the
ALJ may rely on the testimony of a VE as loag it is in response to a hypothetical that
accurately reflects the claimangdysical and mental limitation¥arley v. Sec’y of Health &
Human Servs.820 F.2d 777, 779 (6th Cir.1987). In formtihg the hypothetial, the ALJ only
needs to incorporate those limitations she accepts as cr&bel€asey v. Sec’y of Health &
Human Servs987 F.2d 1230, 1235 (6th Cir.1993) (“Itvill established that an ALJ may pose
hypothetical questions to a vocatibeapert and is required focorporate only those limitations
accepted as credible by the finder of fact.”). Asalbed above, the VE testified that — with the
limitations ultimately determined in the ALJ's RF there were jobs available to Plaintiee
Tr. 47-48. This satisfies the Comssioner’'s burden at Step Fivéo the extent, thus, that
Plaintiff argues the ALJ was necessarily requit@dnclude greater limitations simply because
he asked the VE about them at thearing, this gument must fail.

Plaintiff further contends there is “no dission of why the Plaiiff was not afforded
limitations including but not limited to a stand option and additional breaks when the
evidence as a whole shows he is unable to penfioamy activities of daily living and of those he
can accomplish, are done at a much slower #itaeptable pace”. (Doc. 13, at 22). Plaintiff thus
argues these limitations — posed to the VE — gshbale been included in the RFC. As noted
above, there is no requirement that the ALJsdo However, this arguemt relies again, in
essence, on Plaintiff’'s subjeatiy reported symptoms. Becausenend is required to re-assess
those symptoms, the Court declines to opfogher on the necessity of including such
restrictions in the RFC or the supportability ogithexclusion therefrom. This is for the ALJ to
do in the first instance. On remand, the ALJ oasevaluate Plaintiffs RFC after performing a

more through subjective symptom analysis.
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CONCLUSION
Following review of the argumén presented, the record, and the applicable law, the
Court finds the Commissioner’s decision denying SSI not supported by substantial evidence and

reverses and remands that decision pursioa®éentence Four @2 U.S.C. § 405(g).

s/ James R. Knepp 11
United States Magistrate Judge
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