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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT WILLIAMS, CaseNo.: 4:06 CV 451

Petitioner JUDGE SOLOMON OLIVER, JR.
V.
MARC HOUK, Warden,

MEMORANDUM OF OPINION
AND ORDER
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Respondent

This matter is before the Court upon Petitioner Robert Williams’ Request for Leav
Conduct Discovery. (ECF 27-1). Respondent Méwak filed a Brief in Opposition. (ECF 29). In
addition, and in response to this Court’s order dated November 21, 2011, the parties filed
briefs regarding the effect, if any, thfe Supreme Court’s recent decisiorCuilen v. Pinholster,

131 S.Ct. 1388 (2011) on Petitioner’s discovery reqUESEF 38, 39). For the following reasons

Petitioner’'s Request for Leave to Conduct Discovery (ECF 27-1) is denied without prejudics.

l. Relevant Background
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On February 18, 1999, the body of 88 year old Velma McDowell was found in her apartment

in a senior citizens residential complex inlddo, Ohio. Later that day, the deputy corong
examined Ms. McDowell's body, observed multiple bruises and strangulation marks,
determined that Ms. McDowell had been the viatihmape and homicide. The police returned t
Ms. McDowell’s apartment and found a palm pand fingerprint identified as Williams’ in the

hallway and on the molding of the entry doeading into Ms. McDowell's apartment. Williams
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was arrested several days later. He waived his Miranda rights both orally and in writing
interviewed at the police station, and made a number of incriminating statements.

On March 2, 1999, the Lucas County Grand Jssyed a four count indictment agains}
Williams. The indictment charged Williams with) (@ne count of aggravated murder in violation
of Ohio Rev. Code § 2903.01(B); (2) one countrape in violation of Ohio Rev. Code 8§
2907.02(A)(2); (3) oneaunt of aggravated robbery in védion of Ohio Rev. Code § 2011.11(A)(1);
and (4) one count of aggravated burglary mlation of Ohio Rev. Code § 2911.01(A)(3), relating
to the death of Ms. McDowel{Apx. Vol. 1 at 51-53). The aggraeat murder charge included three
death penalty specifications under Ohio Rev. Code § 2929.04(AWiliams pled not guilty on
March 15, 1999.

Trial commenced on August 9, 1999. (Trial TrlMoat 1). The jury found Williams guilty
on all four counts, as well as the three speations, on August 18, 1999. fA Vol. 4 at 86). The

penalty phase of the trial began the next dayndwrhich Williams presented the testimony of hig
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mother, his two sisters, and clinical psycholof§istCharles Layne. (Trialr. Vol. 10). The jury

recommended a sentence of death. (Apx. ¥at 98). On September 3, 1999, the trial couft

sentenced Williams to death plus ten years incarceration on each of the rape, aggravated rp
and aggravated burglary charges to be secaesecutively and consecutive to the aggravate
murder sentence if the death penalty were to be vacated. (Apx. Vol. 4 at 115).

Williams filed a timely appeal to the Oh&upreme Court, raising twenty propositions of

law. (Apx. Vol. 5 at 62). The Ohio Suprer@murt affirmed his conviction and sentence on

! These specifications charged that Williams committed homicide during the

commission of rape (specification 1), aggated robbery (specification 2), and
aggravated burglary (specification 3).
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August 27, 2003 See Sate v. Williams, 99 Ohio St.3d 439, 79 N.E.2d 446 (Ohio 2003). While hjs

direct appeal was pending, Williams filed aif@n for Post-Conviction Relief in November 2000

and an Amended Petition for Post-Conviction Rewin December 2000. (k. Vol. 8 at 67; Apx.

Vol. 10 at 15). The trial court denied Ipistition without a hearing on March 28, 2001. (Apx. Vol.

11 at 274). Williams filed a timely appeal, raissgyen grounds for relief. (Apx. Vol. 12 at 6, 43)

The appellate court issued an Opinion on Sepe&h3, 2002, in which it affirmed the trial court’s

decision in part, reversed in part, and remanded fearing on two issues relating to the alternate

jurors and the jury’s decision to Ik group prayer during deliberatiorBee Satev. Williams, 149
Ohio App.3d 434, 777 N.E.2d 892"(Bist. Ct App. 2002).

On remand, the trial court conducted an evidentiary hearing on the remanded issue
denied Williams’ petition. (Apx. Vol. 16 at 30; Apx. Vol. 18 at 219). The appellate co
subsequently affirmedSee Sate v. Williams, 162 Ohio App.3d 55, 832 N.E.2d 783 @ist. Ct.
App. 2005). The Ohio Supreme Court deniedeenof the post-conviction decisions on Decembe
15, 2005. See Sate v. Williams, 107 Ohio St.3d 1682 (Ohio 2005).

Williams filed his Petition for Writ of Habea&Sorpus in this Court on December 14, 2006
raising nineteen grounds for relief. (ECF 1Respondent filed his Return on February 12, 20(
(ECF 19), and Williams filed his Traverse onrAB0, 2007 (ECF 24). Williams thereafter filed
a Motion for Leave to file Request for Leave to Conduct Discovery on May 15, 2007. (ECF
Respondent filed a Brief in Opposition on May 2007. (ECF 29). In response to this Court’
Order dated November 21, 2011, the parties filedsshwiefs regarding theffect, if any, of the
Supreme Court’s decision @ullenv. Pinholster, 131 S.Ct. 1388 (2011) on Petitioner’s discover

request. (ECF 38, 39).
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. Analysis

In his Motion for Leave to Conduct Discovery, Williams seeks permission to cong
discovery regarding the following claims: (1) deniahsfright to counsel and privilege against self
incrimination when the trial court denied his motion to suppress custodial statements to {
(Claims 1 and 2); (2) denial of due process wihertrial court failed to adequately determine thg
Williams was competent to stand trial (Claim(@);ineffective assistanad counsel (“IAC”) when
the trial court denied his request to replace his ayppadilawyers and declined to continue the tria
(Claims 5 and 6); and (4) IAC during the penalty phase because his counsel (a) failed tg

prepare and present mitigation evidence relating to his childhood sexual abuse and neuro

impairments, and (b) employed a psychologixt, Charles Layne, who misinterpreted datg

misdiagnosed Williams and gave harmful testimony. (ECF 27-1).

In connection with these claims, Williams seéicdepose the following individuals: (1) his
trial attorneys; (2) his attorney the time of his arrest and inegation; (3) the Lucas County Chief
Criminal Prosecutor; (4) two Lucas County AssgtProsecutors; (5) five Toledo police officers
(6) Dr. Charles Layne; and (7) psychologisieA Brown, who evaluated Williams and submitteg
an expert report on his behalf during post-coneitproceedings. (ECF 27-1 at 1-2). Williams als
seeks the production of various documents from the Lucas County Prosecutor’s Office an
Toledo Police Department. (ECF 27-1 at 2-3Yilliams maintains he is entitled to discovery
because the state courts denied his efforts to obtain this discovery during post-cony
proceedings, despite the fact that itis relevadt'‘aecessary for a full and fair adjudication” of the
claims at issue. (ECF 27-1 at 11).

A habeas petitioner, unlike the usual civil litigant in federal court, is not entitled to disco
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as a matter of ordinary courdgracy v. Gramley, 520 U.S. 899, 904 (1997). Rather, discovery in

a federal habeas proceeding is governed by Rule 6 of the Rules Governing 8§ 2254 Cases
United States District Courts, which provides that:
A party shall be entitled to invoke theogesses of discovery available under the
Federal Rules of Civil Procedure if, and to the extent that, the judge in the
exercise of his discretion and for good®maghown grants leave to do so, but not
otherwise.

See Rule 6(a) of the Rules Governing 8 2254 Cases in the United States District Courts.

Under this Rule’s “good cause” standardederal court should grant leave to condug

discovery in a habeas proceeding “only where $igeadiegations before the court show reason to

believe that the petitioner may, if the facts are fdiyeloped, be able to menstrate that he is .
. . entitled to relief.” Bracy, 520 U.S. at 908-09 (quotindarris v. Nelson, 394 U.S. 286, 300
(1969)). The burden of demonstrating the maligriaf the information requested is on the moving
party. See Williams v. Bagley, 380 F.3d 932, 974 {6Cir. 2004). Althougha petitioner is not
required to demonstrate that discovery would untiesbly lead to relief, “vague and conclusory
assertions are not sufficient under Rule 6 apdtdioner may not embark on a fishing expeditio
intended to develop claims for which there is no factual baBlayhe v. Bell, 89 F.Supp.2d 967,
970 (W.D. Tenn. 2000)ee also Williams, 380 F.3d at 974.

The availability of discovery under Habeaddr6 has been called into question, howeve

by the Supreme Court’s decision@allen v. Pinholster, 131 S.Ct. 1388 (2011). In that case, the
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Supreme Court considered the issue of whether review under 28 U.S.C. § 2254(d)(1) permits th

consideration of evidence introdudadn evidentiary hearing before the federal habeas court. 7
lower federal courts had held, based on eviddeegeloped during federal habeas proceedings, th

a California court’s decision rejecting Pinholstengffective assistance of counsel claim wal
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contrary to or involved an unreasonable appliatif clearly established federal law and warrants
habeas relief. The Supreme Court reverbeltling that “review under § 2254(d)(1) is limited tq

the record that was before the state court that adjudicated the claim on the nheridg.1398.

Noting that “review under 82254(d)(1) focuses orat state court knew and did,” the Supreme

Court remarked that “[i]t would bstrange to ask federal courtsaimalyze whether a state court’s
adjudication resulted in a decision that unreasongigiied federal law to facts not before the stat
court.” Id. at 1399. “[H]olding that evidence introckd in federal court has no bearing on

2254(d)(1) review,” the Supreme Court made clear that, “[i]f a claim has been adjudicated g
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merits by a state court, a federal habeas petitioner must overcome the limitation of §2254(d)(1) ot

the record that was before the state coud.”at 1400.

Pursuant to this Court’s Order, both parties briefed the effeRinbblster on Williams’

discovery motion. Significantly, neither Williams rieespondent argue that the claims at issuel|i

Williams’ discovery motion were not “adjudicated on the merits” by the state courts. Thus,
Court assumes, for purposes of this Opinion & Qrithat the claims at issue in Williams’ discovery
motion are subject to § 2254(d) aRichholster is applicable.
Williams maintains thaPinholster does not impose a categorical bar to discovery in habg
proceedings. Rather, he argues this Court shotddrdane whether, on the basis of the state coy
record alone, the state court’'s adjudicationttté claims were “contrary to, or involved an
unreasonable application of, clearly establishdéra law” under § 2254(d)(1). (ECF 39 at5). |
the Court makes that determination, Williams arginesCourt is then “fret permit further factual
development and/or conduct an evidentiary heaufgect to the Habeas Rules and Supreme Co

precedent.” (ECF 39 at 5). Respondent states that, belemimtster precludes the Court from

this
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considering anything beyond the state court recoditide the claims at issue, it would be futile

to allow the parties to engage in discovery. (ECF 38 at 3-4).
There is no clear guidance from either thipi®@me Court or the Sixth Circuit regarding hov
Pinholster applies to the availability of discovery in federal habeas proceediigisolster itself

did not reference Habeas Rule 6Byacy v. Gramley, 520 U.S. 899, 9041097), nor does it

174

otherwise directly address the issue of habeas discovery. Moreover, while the Sixth Circuit has

relied onPinholster to affirm the denial of federal evidentyahearings with respect to claims tha
have been adjudicated on the metitd)as not yet squarely addredslee specific issue of whether
or to what extenPinholster impacts the availability of discovery under Habeas Rule 6.

This Court finds that, althoudtinholster may have narrowed the circumstances under whi

new evidence may be considered, it did not entfrglclose the possibility that new evidence maly

become relevant to a federal habeas court'smé@tation of a petitioner’s claim. As Justice Breye
explained in his concurring opinion:
An offender who believes he is entitled to habeas relief must first present a claim
(including his evidence) to the state coulftshe state courts reject the claim, then
a federal habeas court may review thgection on the basis of the materials

considered by the state court. If the fetibabeas court finds that the state-court
decision fails (d)’s test (or if (d) does ragiply), then an (e) hearing may be needed.

2 Seee.g. Bournev. Curtin, 2012 WL 75334 (B Cir. Jan. 11, 2012) (finding
petitioner was not entitled to an evidentiary hearing because the state courts had
adjudicated his claim on the merits and, urileholster, petitioner was “stuck
with ‘the record that was before the state courfgckson v. Lafler, 2011 WL
6382099 at * 4 (B Cir. Dec. 21, 2011) (“As we have already explained, the state
court decided this claim on the merits. Under AEDPA, we are limited to the state
court record, and Jackson is not entitled to an evidentiary hearivigiks v.
Davis, 2012 WL 5382897 at *3 (6Cir. Nov. 2, 2012) (“When, as here, the state
court decides a claim on its merits, our review is limited to the state court record. .
. Since Marks’s claim was adjudicated on the merits, no hearing was necessary”),
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For example, if the state-court rejen assumed the habeas petitioner’s facts
(deciding that, even if those facts were tfederal law was not violated), then (after
finding the state court wrong on a (d) ground), an (e) hearing might be needed to
determine whether the facts alleged wereéattitrue. Or, if the state-court rejection
rested on a state ground, which a federal habeas court found inadequate, then an (e)
hearing might be needed to consider the petitioner's (now unblocked) substantive
federal claim. Or if the state-court rejection rested on only one of several related
federal grounds (e.g. that counsel’s assistance was not “inadequate”), then, if the
federal court found that the state coudésision in respect to the ground it decided
violated (d), an (e) hearing might be needed to consider other related parts of the
whole constitutional claim (e.g. whether the counsel’s “inadequate” assistance was
also prejudicial). There may be other sitoias in which an (e) hearing is needed as
well.

Pinholster, 131 S.Ct. at 1412 (Breyercancurring). Indeed, siné&nholster was decided, several

district courts have found these very circuansies present and considered new evidence

or

permitted an evidentiary hearingpgooceed) in order to resolve constitutional claims where they

had determined the state court acted unreddpimaresolving those claims under § 2254 (8e
e.g. ipwithv. McNeil, 2011 WL 1598829 (S.D. Fla. April 28, 20Xhplding that because Section

2254(d)(2) was satisfied, it could consider rextdence adduced atidentiary hearing)-itzgerald

v. Workman, 2011 WL 3793644 (N.D. Ok. Aug. 25, 2011) (wetate court unreasonably applied

federal law under Section 2254(d)(2he Court reviews these clairds novo, [and] the AEDPA
and thePinholster andRichter cases do not apply”).
Moreover, other district courts (including several within this Circuit) have acknowled

that “if after review solely on the state coextidence, it appears the state court contravened

unreasonably applied clearly established federaltl@vfederal court may then consider additional

evidence to determine whether habeas relief should be grar@addill v. Conover, 2012 WL

1673262 at* 9 (E.D. Ky. May 14, 20123ee also Lynchv. Hudson, 2011 WL 4537890 at * 5 (S.D.

Ohio Sept. 28, 2011) (Frost, J.)nding that if the petitioner was letto demonstrate based on the
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state court record alone that Section 2254(d)(1) was satisfied, “the Court allows for the poss

that it could then consider [the new evidencehaking the determination whether to grant habe

relief”); Williams v. Mitchell, 2011 WL 5118469 at * 2 (N.D. Ohio Oct. 27, 2011) (Nugent, J.

(denies evidentiary hearing, but notes on motiomgoonsideration that “[t]his Court agrees with

Petitioner thaPinholster does not prevent habeas courts fansidering evidence presented at an

evidentiary hearing once it hastelenined that the petitioner’s claim satisfies AEDPA’s Sectig

2254(d)”); Gillespie v. Timmerman-Cooper, 2011 WL 2224487 (S.D. Ohio June 8, 2011) (Merz

MJ); Ballinger v. Prelesnik, 844 F.Supp.2d 857 (E.D. Mich. 2012).
The Court finds this reasoning persuasive. €quently, if this Court decides, based solel

on the state court record, that the state coursibed at issue contravene or unreasonably apj

ibility
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clearly established federal law or involve an unreasonable determination of the facts pursuant to

2254(d)(1) or (2), this Court may then considdditional evidence to determine whether feder
habeas relief should be granted. This Cournlodyet made this threshold determination under
2254(d)(1) and/or (2), however, and it is not inetirto do so in the context of deciding Williams
discovery motion. The Court will therefore daflliams’ Motion for Discovery without prejudice

at this time. Should the Court ultimately determnihme the state court decisions regarding the clain

atissue in Williams’ discovery motion unreasonatpply clearly established federal law or involvg

an unreasonable determination of the facts @unmsto § 2254(d), the Court will then considef

whether additional factual development is necessadgtermine if Williams is entitled to habeas
relief.
[11.  Conclusion

Accordingly, and for all the reasons setlficabove, Williams’ Motion for Leave to Conduct

Al
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Discovery (ECF 27-1) is deniedtiwout prejudice, subject to resurtien in the event that this Court
determines at a future point in this litigation tkia¢ state court decisiomegarding the claims at
issue in Williams’ discovery motion unreasonalypply clearly established federal law or involve

an unreasonable determination of the facts pursuant to § 2254(d).

IT 1S SO ORDERED.

December 18, 2012
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/S/ SOLOMON OLIVER, JR.
CHIEF JUDGE
UNITED STATES DISTRICT COURT




