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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Aaron L. Jones, Case No. 4:08 CV 3017
Petitioner, MEMORANDUM OPINION
AND ORDER
_VS_
JUDGE JACK ZOUHARY

Warden B. Kelly, et al.,

Respondents.

INTRODUCTION
Pro sePetitioner Aaron Jones, a prisoner inestaistody, filed a Petition for Writ of Habeas
Corpus (Doc. No. 1). This Court has jurisdictiorder 28 U.S.C. § 2254(a) (“JAlistrict court shall
entertain an application for a writ of habeas coipusehalf of a person in custody pursuant to th
judgment of a state court only on the ground thas lire custody in violation of the Constitution or
laws or treaties of the United States.”). Petitioner alleges his detention violaiSixth and
Fourteenth Amendments of the U.S. Constitution.
The case was referred to Magistrate Judge Vernelis Armstrong for a Report
Recommendation (R&R) pursuant to Local Rule 72(2)b The Magistrate Judge recommended th

Court deny the Petition because Petitioner procedurally defaulted his claims (Doc. No. 14).

Petitioner did not timely file any objection the R&R, and so this Court adopted the

Magistrate’s recommendation (Doc. No. 15). Three months after the R&R, and two months afte
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Court’s adoption of the R&R, Petitioner filed a Motion for Reconsideration of this Court’s adoption

of the R&R (Doc. No. 17). Petitionargued that he had not received the R&R in the prison mail, &
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thus was unable to file any objems. This Court granted the Motion for Reconsideration, and stated

that it would treat Petitioner's arguments in histMo for Reconsideration as an Objection to th

(9]

R&R (Doc. No. 20). The Government filed a Resse to Petitioner’s Objection (Doc. No. 21), and

Petitioner filed a Reply (Doc. No. 24).

In accordance wittHill v. Duriron Co. 656 F.2d 1208 (6th Cir. 1981) and 28 U.S.Q.

§ 636(b)(1)(B) & (C), tis Court has madede novadetermination of the Magistrate’s findings anc
adopts the recommendation to deny the Petition.

BACKGROUND

This Court finds the R&R’s factual and praceal background to be accurate and adopts that

portion of the R&R in its entirety (Doc No. 1@p. 2-5). Briefly, Petitioner was convicted of one
count each of aggravated burglary and aggravataokery. He was sentenced to serve ten years for
aggravated burglary and another ten years for aggravated robbery. These sentences were ordere
run consecutively for a total term of imprisonmehtwenty years followed by post release contral
of up to five years.
Petitioner timely appealed his conviction, and the Ohio court of appeals affirmed|the
conviction and overruled all assignments of e(Bwc. No. 9, Ex. 18). Petitioner filed a motion for,
reconsideration, which was denied by the couafppfeals (Doc. No. 919, 20, 21). Petitioner did
not timely appeal to the Ohio Supreme Court,latgr moved for leave to file a delayed appeal gn
July 29, 2008 (Doc. No. 9, Ex. 28). Chief Justit®mas Moyer denied this motion, and dismissgd
the case (Doc. No. 9, Ex. 29). Following this @grfPetitioner filed a Petition for a Writ of Habeag

Corpus in this Court (Doc. No. 1).




STANDARD OF REVIEW

Under 28 U.S.C. § 2254(d)(1), a federal courymgeant habeas relief only if a state cour
arrives at a conclusion that is “contrary to"asr “unreasonable application of” clearly establishe
federal law. See Williams v. Taylp629 U.S. 362 (2000). Underethcontrary to” prong, a habeas
relief is warranted if the state court arrivea abnclusion opposite that reached by the U.S. Supre
Court on a question of law, or if the state coexides a case differently than the U.S. Supreme Co
has on a set of materialigdistinguishably facts.d. at 405-06. The “unreasonable application
prong permits a federal habeas court to “grant the writ if the state court identifies the cg
governing legal principle . . . but unreasonablyli@spthat principle to the facts of a petitioner’s
case.” Id. at 413;see also Machacek v. Hofbau2d.3 F.3d 947, 953 (6th Cir. 2000).

DiscussioN
All of Petitioner’s claims are procedurally daefeed. A petitioner may not raise a claim in &

federal habeas proceediiica failure to comply with a state procedural rule prevented him frg

raising that claim in state courtMaupin v. Smith785 F.2d 135, 138 (6th Cir. 1986). A stat¢

procedural default will preclude habeas review whéih@ state procedural rule is applicable to the

petitioner’s claim and petitioner failed to comply witte rule; (2) the state actually enforced th
procedural sanction; and (3) the state procedartditure is an “adequate and independent” sta
ground on which to foreclose federal habeas revia. If these three elements are present, th
petitioner must demonstrate both cause for thegqahoral default and actual prejudice resulting fror
the alleged constitutional erroid. Alternatively, a showing ofctual innocence -- based on new
reliable evidence -- will overcome procedural default and allow a federaabalourt to review a

claim. House v. BeJl547 U.S. 518, 536-37 (2006).
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Claims Raised in Petitioner’s Direct Appeal

Here, the state procedural bar at issue is faitucemply with the Ohio Supreme Court filing
deadlines.SeeOhio Sup. Ct. R. II, Sec. 2(A)(1) (requiring a notice of appeal to the Ohio Supreme
Court within forty-five days of th date of the state court of apgedécision). On direct appeal, the
Ohio court of appeals affirmed Petitioner’s comiair and sentence. Petitioner did not timely appegl

to the Ohio Supreme Court, instead filing a motfor a delayed appeal which the Ohio Supreme

—

Court summarily denied. Failure to comply witie filing deadline satisfies the first three prongs ¢
the Maupintest. Smith v. Ohio Dep’t of Rehab. & Card63 F.3d 426, 431-432 (6th Cir. 2006
(citing Bonilla v. Hurley 370 F.3d 494, 497 (6th Cir. 2004)).

Furthermore, Petitioner has failed to show cdasthe delay and actual prejudice. This case

is therefore similar tBonilla. Petitioner here, as Bonilla, argues that the delay in filing an appea
with the Ohio Supreme Court was causedibgxpectedly having to file his appgab selate in the
game. Bonilla, 370 F.3d at 4980 sestatus is insufficient to establish cause to excuse procedyral
default).

The state appellate court denied Petitionappgeal on March 17, 2008 (Doc. No. 9, Ex. 18),
making his notice of appeal due in the Ohup&me Court forty-five days later, on May 1, 200§.
In his motion for delayed appeal, Petitioner acknagés he knew about the appellate court decisipn
affirming his convictions and that he hadagpy of the decision as dflarch 21, 2008 (Doc. No. 9,
Ex. 28). That he delayed filing an appeal untihleard from the Public Defender’s office whethey
they would represent him was at his own peril, especially considering that the Public Defendgr dic
not represent Petitioner in his first direct appedthough Petitioner wrote to the Public Defendef

after his appeal was denied, tHead no obligation to file anythingn his behalf or even to answer




him before his notice of appeal was due. FurtRetitioner had no right to counsel in a discretionat
appeal to the Ohio Supreme Court. It was Pet#’s responsibility to fildnis appeal on time, and

he has not provided cause for his failure to do so.

Finally, Petitioner has not shown actual innocence based on new reliable evidencg.

Petitioner’s Reply, he states: “So how does the cpunthese crimes on the petitioner? Because t
alleged victim SAID it was him? éarsay is not [admissible] in thewrt of law, am | correct?” (Doc.
No. 24, p. 2). Petitioner is corrabtat hearsay is generally not admissible, unless it falls within o
of the exceptions or exclusions found withire ttules of evidence. However, what Petitiong
describes is not hearsay, but instead an identification made by a victim of what she saw, he
otherwise witnessed. Petitioner has not providedQburt with new and reliable evidence showin
his actual innocence.

Claims Not Raised in Petitioner’s Direct Appeal

This Court is not convinced the R&R is corrgcstating that fifteen of Petitioner’s eighteer
grounds for relief were never broughtive state courts, because it appears that at least some of {
fifteen grounds were raised in Petitioner’s dirgapieal, either by counsel (Doc. No. 9, Ex. 11) ori
Petitioner’'spro sesubmission (Doc. No. 9, Ex. 14). Howeyvbecause the @ Supreme Court
denied Petitioner leave to file a late appalll, this Court does not neéaldetermine which, if any,
of the disputed fifteen grounds were actually ralsg@etitioner in the state appellate court, becau
all raised claims fall together as a result of the Ohio Supreme Court’s order of dismissal. T
extent any of the fifteen claims were not raised in Petitioner’s direct appeal, they too are proced

defaulted. See, e.g., Lott v. Coyl261 F.3d 594, 611-12 (6th Cir. 2006) (holding that a stg
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prisoner’s failure to raise a claim on direct appeal in state court constituted procedural defa
federal habeas purposes). Petitioner has set forth no facts demonstrating cause for such a d

Petitioner’s claims are procedurally defaulted ¢his Court cannot therefore review them o
their merits.

EVIDENTIARY HEARING

Petitione alscrequest ar evidentian hearing This Court agrees with the Magistrate that an

evidentiar hearin¢is not requirec to resolve any of Petitioner’: claims As explained above, all of
Petitioner’: claims are procedurall defaultec Accordingly, Petitioner’s request for an evidentiar
heaing is denied. See Schrirc v. Landrigan 55C U.S 465 474 (2007 (approvin¢ denia of an
evidentiar hearin¢“on issue thai car be resolve( by referenc to the stat¢ couri record”; (internal
guotation omitted).

CONCLUSION

For the reasons stated above, the Petition ford/Hebeas Corpus is denied. Further, undg

28 U.S.C. 88 1915(a) and 2253(c), this Court certifiessthatppeal of this action could not be take
in good faith and that Petitioner has failed to make a substantial showing of the denial
constitutional right. Therefore, this Court declines to issue a certificate of appealability.
IT IS SO ORDERED.
s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

September 3, 2010
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