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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

VINDICATOR PRINTING COMPANY, ) CASE NO. 4:09CV01973
)
Plaintiff, ) MAGISTRATE JUDGE GEORGE J.
) LIMBERT

V. )
) MEMORANDUM OPINION AND ORDER
SAM W. BOYLES, et al., )
)

Defendants. )

This matter is before the Coum the motion for summary judgméapgainst Defendants),
Sam and Lessie Boyles (collectively “the Boyle#8d on behalf of Plaintiff, Vindicator Printing
Company (“Plaintiff’) on June 28, 2011. ECF Dkt #60. No response brief was filed.

The pending motion is actually the second mmofor summary judgment filed by Plaintifff
in this case. Plaintiff filed its originahotion for summary judgment on April 22, 2011. ECF Dkt.
#51. The Boyles did not file a response brief to the original motion, however, in a letter datgd Ma
6, 2011, Sam Boyles wrote that he intends topg#esonal bankruptcy and is “waiting to see what
[JPMorgan] Chase [Bank] (“JPMorgan”) is goingdo.” ECF Dkt. #54. As of the date of th|s
memorandum opinion and order, the electronic fiipstem for the United States Bankruptcy Coprt
for the District of Arizona reflects that neitf@am Boyles nor Lessie B@d has filed a voluntary

petition. This Court granted the original motiordantered judgment in favor of Plaintiff on the

'On October 19, 2009, the parties voluntarily semted to have a United States magistrate jufige
conduct any and all further proceedings in the caseydird the trial, and order the entry of final judgment.
ECF Dkt. #13.
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breach of contract claim on June 23, 2011, h@vétve memorandum opinion and order and the

judgment were vacated five days later. RIHis counsel filed a motion to vacate on June 28, 2(

11

due to his failure to properly serve the original motion for summary judgment. ECF Dkt #59. O

that same date, Plaintiff’'s counsel filed the pending motion for summary judgment.

For the following reasons, the motion for sumnjagdgment is granted in part with respe(ct

to the breach of contract claim (Count One) dedied in part with respect to the promissg
estoppel claim (Count Two). Furthermore, the pesiary estoppel claim (Count Two) is dismiss
as a matter of law.

Pursuant to 11 U.S.C. 362, this matter wasraatally stayed with respect to the thi

defendant, Northeast Industries, Inc (“Northegst/hich filed Chapter 11 bankruptcy on July B,

2010 in the District of ArizonaECF Dkt. #38. On December 7, 2010, by marginal entry order,
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Court severed the claims against the Boyles anchiast, in order to allow the claims against the

Boyles to proceed to judgment. ECF Dkt. #44.

L. FACTS AND PROCEDURAL HISTORY

In support of the motion for summary judgme®igintiff submitted the Declaration of Te
Suffolk, Plaintiff's Assistant General ManageAttached to the Suffolk Declaration were th
Amended and Restated Reimbursement Agree(fiRaimbursement Agreement”), the contract
issue in this case, and a demand letter, dateil Zp 2009, from Plaintiff's counsel to the Boyle
demanding enforcement of the Reimbursement AgeaenT he following facts are taken from th
Suffolk Declaration, the Complaint, and the Answer.

On August 21, 2009, Plaintiff filed a complaint alleging breach of contract and promi

estoppel claims against Defendants. ECF Dkt. #1, Notice of Removal, Exhibit A, Comj
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Plaintiff ownsThe Vindicator a daily newspaper circulated in Youngstown, Ohid. at 711.
Northeast sells, manufactures, repairs, engineers and installs printing pldsae$8. Northeast

is owned by Sam Boyles. Suffolk Decl. at 9.

Northeast and Plaintiff entered into a writt@mtract whereby Northeast agreed to supply

and install equipment at Plaintiff's production facility in Youngstown, Oldb.at 12. Plaintiff

required that Northeast obtain a performance bogdaoantee its performance of the printing préss

installation. Id. at 3. U.S. Specialty Insurance Company (“U.S. Specialty”) agreed to pro
performance bond, conditioned upon Northedsthining a $250,000 letter of credit that U.
Specialty could draw upon if it paid a claim to Plaintifdl. JPMorgan offerg to establish the

$250,000 letter of credit, but required $250,000 in teiéd to secure the letter of credidl. at /5.
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Plaintiff agreed to provide the $250,000 collaternditioned upon the promise of Northeast gnd

the Boyles to reimburse it for any amount of the collateral claimed by JPMdan.
On June 30, 2008, the parties entered into the Reimbursement Agreénantf6. The
Reimbursement Agreement reads, in pertinent part:
Payor hereby absolutely and unconditionally agrees to reimburse [Plaintiff] for any
amounts claimed by JPMorgan against, or debited from, the Collateral and for all
expenses of any nature whatsoever, including without limitation, reasonable
attorney’s fees, incurred or paid by Buyeexercising any right, power, or remedy
conferred by this Reimbursement Agreement (collectively, the “Reimbursement
Obligations”). Mr. Boyles, Mrs. Boyles afidortheast] shall be jointly and severally
liable for their Reimbursement Obligations as Payor.
ECF Dkt. #1, Notice of Removal, Exhibit A, Complaint, Exhibit 1-1, Amended and Res
Reimbursement Agreement, 1.

On April 1, 2009, Plaintiff declared Northeast tamedefault of the installation contract an

Plaintiff made a claim on the performance bond. Skiffzecl. at 7. Thided U.S. Specialty tg
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draw down the entire $250,000 lettercoédit issued by JPMorgaid. Consequently, JPMorga

claimed the collateral deposited by Plaintifid. On April 20, 2009, Plaintiff sent a letter b
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overnight mail to Defendants demanding that they reimburse it for the $250,000 claimed b

JPMorgan.Id. at 8.

Plaintiff alleges a breach of the Reimbursemgreement in the first count of its complaint.

Plaintiff avers that the Reimbursement Agreetweas a valid and bindingpntract, and argues tha

\t

it fulfilled its obligations by depositing $250,000 witRMorgan in accordance with the contraft.

Compl. at 1935-36. Plaintiff further avers that Defendants have failed to reimburse it ar
result, it has been damaged in the amouf260,000, plus interest and attorney’s fddsat {37,
39.

In the second count of its complaint, Plaintiff alleges promissory estoppel based
Reimbursement Agreement. Plaintiff avers thatendants each promised to reimburse it for 4
amount of collateral claimed by JPMorgdd. at 41. Plaintiff statethat it relied on Defendants
respective promises by depositing the $250,000 in the JPMorgan actduat.§42. Further,
Plaintiff avers that its relianam Defendants’ promises was reasonable and foreseeable as P

deposited the $250,000 in exchange for Defendants’ipectimreimburse it for any of the collater

claimed by JPMorgand. at 143. Plaintiff argues that by radg on Defendants’ promise, Plaintiff

has sustained losses of at least $250,000at 44.
On August 21, 2008, Defendants filed their ans\€F Dkt. #3. In the answer, Defendan
admit that the Reimbursement Agreement is aracht Answer at 35Defendants further admi

that Plaintiff deposited the $250,000 with JPMorgh,at 136, that they promised to reimbur
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Plaintiff for any amount of collateral claimed by JPMorgdd, at 141, and that they have n
reimbursed Plaintiff.ld. at 137.

Despite the foregoing admissions, Defendants contend in their answer thé
Reimbursement Agreement is unenforceable as “Fiamitiot out any money #t is not of its own
doing and fault.”ld. at 35. Defendants argue that Riffihas not fulfilled its obligations unde
the contract and allege that Plaintiff breacheihplied covenant of good faith and fair dealin
Id. at §36. They further argue they have no contractual obligation to reimburse Plaintiff &
default declared under the agreements of the partissvithout basis in fadr law, and arbitrary
and capricious.”ld. at §37. Finally, Defendants assert ity entered intthe agreement unde)
false pretenses and with fraudulent purpose by Plaintiffat 35

1. STANDARD OF REVIEW AND GOVERNING LAW

A. SUMMARY JUDGMENT

Summary judgment should be granted “whigie moving party has carried its burden
showing that the pleadings, depositions, answensg¢oogatories, admissions and affidavits in t
record construed favorably to the non-moving partyyatoaise a genuine issue of material fact
trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The court must view the evidence i
light most favorable to the non-moving party and draw all reasonable inferences in its
Johnson v. Karnes898 F.3d 868, 870-873 (6th Cir. 2005). The Court must decide, “whethg

evidence presents sufficient disagreement to require submission to a jury or whether

’Northeast asserted a counterclaim against Plaintiff. ECF Dkt. #3, Counterclaim. Plaintiff fi
answer to Northeast's counterclaim, as well as a eociaim to the counterclaim. ECF Dkt. #7. Becal
both “counterclaims” only involve Northeast, and not the individual defendants, the counterclaims are
to the automatic bankruptcy stay.
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one-sided that one party must prevail as a matter of landerson v. Liberty Lobby, Inel77 U.S.

242, 251-252 (1986).

A party seeking summary judgment bears the initial burden and must inform the cour{ of th

basis for its motion.Celotex 477 U.S. at 323. Further, the moving party must identify those

portions of “the pleadings, depositions, answeistegrrogatories, and admissions on file, toget
with the affidavits” which demonstrate the abseata genuine issue of naial fact. 1d. The
moving party must make a showing that no reasien@ry could find other than for the movin

party. 60 Ivy St. Corp. v. Alexande822 F.2d 1432, 1435 (6th Cir. 1987).

ner

Once the moving party satisfies its burddére nonmoving party must demonstrate that

“there is [more than] some metaphysical doubt as to the material fadtere v. Philip Morris
Cos., Inc, 8 F.3d 335, 340 (6th Cir. 1993), 9datsushita Elec. Indus. Co. v. Zenith Radio Cor
475U.S.574,586 (1986). The non-moving party must present “some significant probative e
that makes it necessary to resolve the padi#isring versions of the dispute at trial60 lvy St.
Corp., 822 F.2d at 1435, sé&érst Nat’l Bank of Arizv. Cities Servs. Co391 U.S. 253, 288-29(
(1968).

B. CHOICE OF LAW

In Ohio, courts apply the law of the statesen by the parties govern their contractua

rights and dutiesOhayon v. Safeco Ins. Q@001), 91 Ohio St. 3d 474, 477, 747 N.E.2d 206. T

Reimbursement Agreement explicitly states, “This Reimbursement Agreement shall be go
by the laws of the State of Ohio, without regeodts conflict of law principles.” ECF Dkt. #1

Exhibit 1. Therefore, Ohio substantive law shall be applied.
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. LAW AND ANALYSIS

A. BREACH OF CONTRACT

Under Ohio law, to establish a breach of cactira plaintiff must prove (1) the existence
a contract, (2) performance by the plaintiff, §8¢ach by the defendant, and (4) damage or log

the plaintiff. Powell v. Grant Med. Ctr2002), 148 Ohio App. 3d 1, 10, 771 N.E.2d 874.
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There is no genuine dispute of material fagfarding the first element as both Defendants

and Plaintiff admit that the Reimbursement Agreernseatcontract. Compl. at 35; Answer at 3

5.

The second element of a breach of contract claim is satisfied as Plaintiff deposited $250,0(

pursuant to the Reimbursement Agreement. Subecl. at 5. The Reimbursement Agreemg
states that Plaintiff “agreed to deposit $250,000 with JPMorgan as collateral...” ECF D}
Exhibit 1. Defendants do not dispute that Rtifideposited the $250,000 with JPMorgan pursu
to the 2008 Reimbursement Agreement. AnswéBét Defendants contend in their answer t
Plaintiff has not fulfilledits obligations under the contract and that Plaintiff breached the im
covenant of good faith and fair dealing. Amswat Y36. However, conclusory stateme
unsupported by specific facts are not suéit to survive summary judgmentewis v. Philip
Morris Inc., 355 F.3d 515, 533 (6th Cir. 2004). Therefdhere is no genuine dispute of mater
fact regarding the second element of the breadomwiract claim as Defendants failed to pres
“significant probative evidence” presenting a genuine issue for a iryvy St. Corp.822 F.2d
at 1435.

The third element is satisfied as Defendaatimit they have not reimbursed Plainti
Answer at 124. The Reimbursement Agreement explicitly states, “[Defendants] hereby abs

and unconditionally agree [] to reimburse |Rtdf] for any amounts claimed by JP Morgan..
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Defendants contend that they do not have a aotual obligation to do so as “any default decla

under the agreements of the parties was withous lra&act or law, andrbitrary and capricious.’

ed

Answer at 37. However, as adtabove, conclusory statements unsupported by specific facfs are

insufficient to survive summary judgmeritewis 355 F.3d at 533. Furthermore, to prove a bregch,

a plaintiff must show that the defendant “did petform one or more of the terms of a contrag

Little Eagle Props. v. Ryard0 Dist. No. 03AP-923, 2004 Ohio 3830, 115. Therefore, there

S NO

genuine dispute of material fact regarding the third element as Defendants failed to reimbur:

Plaintiff, a term explicitly stated in the contract.

Lastly, there is no genuine dispute of a matéaietiregarding the fourth element as Plainf]
suffered damage and loss as a result of mEfets’ breach. Suffolk Decl. 198-9. TH
Reimbursement Agreement states that Defendants would reimburse Plaintiff for any amount
by JPMorgan. ECF Dkt. #1, Exhibit 1. AftgrS. Specialty drew down the entire $250,000 ling
credit, JPMorgan claimed the collateral depositedPlayntiff. Suffolk Decl. at 7. Defendant
concede that they have not reimbursed Plaintiff. Answer at 37. In addition, the Reimbur
Agreement states that Defendants would reimburse Plaintiff for “all expenses of any
whatsoever, including without limitation, reasonadiorneys fees, incurred or paid by Buyer

exercising any right, power, or remedy confelogdhis Reimbursement Agreement.” Therefo

Plaintiff has suffered a loss $250,000, as well as expenses inadiireexercising its right undef

the Reimbursement Agreement. Suffolk Decf|@t Accordingly, Plaintiff’'s motion for summar

judgment is granted in part, and Plaintiffymacover the $250,000, plus expenses and attorneys

fees based upon the breach of the Reimbursement Agreement.
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B. PROMISSORY ESTOPPEL

In Ohio, the doctrine of promissory estopjgetiefined as “a promise which the promis
should reasonably expect to induce action or forbearance on the part of the promisee o
person and which does induce such action or forbearanteally v. Teamsters, Chauffeurs
Warehousemen, & Helpe(&976), 48 Ohio St. 2d 142, 146, 357 N.E.2d 44, 47. The promi
“binding if injustice can be avded only by enforcement of the prs®.” I1d. However, in Ohio,
promissory estoppel is an equitable remedy unavailable to a plaintiff where a signed agr
exists. Olympic Holding Co., L.L.C. v. ACE L#2009), 122 Ohio St. 3d 89, 96-97, 909 N.E.2d
100-101. InBlessing v. USW244 F.App’x 614 (6th Cir. 2007, unreported), the court st3
“promissory estoppel is not available when an urigadus contract exists that covers the issue
which damages are sought.” Id. at 622. Bdabfendants and Plaintiff admit that th
Reimbursement Agreement is a contract. Compfl2; Answer at J35Accordingly, Plaintiff’s
motion for summary judgment is denied in part, as Plaintiff cannot recover under the pron
estoppel claim.

IvV. CONCLUSION

For the above reasons, Plaintiff’'s motion for summary judgment against the Boyles
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Dkt. #60, is granted as to the breach of conttéin and denied as to the promissory estoppel

claim. For the reasons stated herein, judgment is rendered in favor of Plaintiff and 4
Defendant, Sam and Lessie Boyles, in the amount of $250,000, as well as expenses and
fees. Plaintiff shall submit an itemization of erpes and attorneys’ fees, as well as a suppor

affidavit, to the Court on or before August 2011. Furthermore, based upon the entry of judgm
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on the breach of contract claim, the promissory estoppel claim is dismisssgont@s a matter
of law.

IT ISSO ORDERED.
Dated: August 5, 2011 s/ George J. Limbert

GEORGE J. LIMBERT
UNITED STATESMAGISTRATE JUDGE
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