Keeper v. Lappen et al Doc. 3

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

EDDIE KEEPER, ) CASHNO. 1:10CV1071
)
Petitioner, ) JUDGEARA LIOI
)
V. )
) MEMORANDUM OPINION
) AND ORDER
HARLEY G. LAPPEN.et al., )
)
Respondents. )

On May 12, 2010pro se petitioner Eddie Keeper filed the above-captioned
Petition for Emergency Writ of Halas Corpus pursuant to 28 U.S§@241. Mr. Keeper, who is
confined at the Federal Satellite Location ikt&h, Ohio ("F.S.L. Elkton"), filed this petition
against F.S.L. Elkton Warden J.T. Shartle and theddr of the Bureau of Prisons, Harley G.
Lappen (sic)! Petitioner, whose projected releadate is May 3, 2011, seeks an Order
immediately releasing him to a halfway house ferrdgmaining 12 months of his sentence. For the
reasons stated below, the peititifor writ of habeas corpusid SM1SSED.

Background
On December 21, 1993, a jury found petier guilty of violating 21 U.S.§§ 841

and 846. The district court senteddem to 240 months in prison.

The correct spelling of the Directsmame i$Lappin”
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While imprisoned at FSL Elkton, Mr. Keepgled a Request for Administrative
Remedy, dated November 4, 2009, asking for placemenalf-way house for 12 months. Four
days later, a staff member askwd petitioner he would be rewed under the Second Chance Act
during the next scheduled Program Review latém@émonth. Mr. Keeper next filed a Request for
Administrative Remedy with Wden Shartle asking for hipaper work to be put in for 12 months
halfway house this month(Req. Adm. Rem. of 11/15/09.) Thearden responded to petitioner in
a letter dated December 7, 200%arden Shartle explained:

Investigation into the matter inditegs on November 24, 2009, the Unit Team
considered you under ti®econd Chance Act of 2007 for a placement in a C.C.C.
Specifically, the Unit Team reviewed thesoeirces of the facility contemplated, the
nature and circumstances of your offertbe history and characteristic of your
institutional adjustment, as well as anyeuutal statement of your sentencing court
or pertinent policy statement issuedthg United States Sentencing Commission.
The Unit Team further conseded your need for services, public safety, and the
necessity of the Bureau of Prisons tonaige its inmate population, as outlined in
Program Statement 7310.04, Community €ctions Center Utilization and
Transfer Procedure

(Letter from Shartle to Keeper of 12/7/0Bpsed on these considerations, the Unit Team
recommended a C.C.C. placement of 150 - 180 days.

Petitioner appealed the wardgdecision to the RegionBlirector. He argued the
decision should be reversed becdimeh BOPs memorandas [sic] are in conflict with the intent
of Congress. 42 U.S.C. 17541 provide incentivepfmoners partipation in skil development
programs, this include [sic] the maximum alldh&aperiod in a community confinement facility
12 months. (Reg. Adm. Rem. Ap. of 12/12/09.) Thappeal was denied and petitioner filed an
appeal with the Central Office. An acknowledgmeiatted April 6, 2009, &ém the Central Office
Administrative Remedy Coondator indicates petitionasrappeal was received February 22, 2010.

The office also requested an extension oéttmrespond until April 23, 2010. On April 26, 2009,



however, the Central Office requested another extension. Mr. Keeper challenged the request based
on 28 C.F.R§ 542.14, alleging the regulatigrovides that an inmate should proceed as if an
administrative request was denied if no resptrasebeen received by the due date. Accordingly,
petitioner filed the above captioned petition 19 daysr the date the Central Office response was
due.
ANALYSIS

Petitioner now argues he was not assessed by his Unit Teatm the
understanding that Petitioner was eligible tloe maximum of 12 months RRC placement. The
April 14™ Memorandum reference Program Statetrig8i.0.04, directs the Unit Team not to
review inmates with the understanding that itesaare eligble [sic] for the maximum of 12
months RRC placemeh{Pet. at 4.) He maintains this i€ansistent with the Second Chance Act
and “impermissibly constrains staffdescretion [sic] to designate inmate [sic] to a C.C.C. for a
duration that will provide the greatest likaditd of successful reintergration [sic] into the
community” Id. Moreover, he believes respondentdeth to consider him for 12 months
placement in accordance wittetBecond Chance Act because‘thded to show which one of the
5 criteria . . . prevented him froracieving [sic] the 12 month RRC placeméiieet. at 6.)

A secondary argumeanised by petitioner is that 42 U.S§17541 was created as

part of the Second Chance Act to require the BQRdwide incentives for goners to participate



in skills development programisHe alleges that denying him placement in a C.C.C. for 12
months would undermine the Act and iontravention of Congssional intent.
INITIAL REVIEW

This matter is before theoart for screening. 28 U.S.§.2243;Harper v. Thoms,
No. 02-5520 2002, WL 31388736, at *1 (6th Cir. Oct. ZH)2). At this stage, allegations in the
petition are taken as true and are ldbgrconstrued in petitioner's favddrbina v. Thoms, 270
F.3d 292, 295 (6th Cir. 2001). Because Mr. Keeper is appgaiorag, his petition is held to less
stringent standards thanaose drafted by attorneyBurton v. Jones, 321 F.3d 569, 573 (6th Cir.
2003); Hahn v. Star Bank, 190 F.3d 708, 715 (6th Cir. 1999). Cmiesing all of these factors,
however, it is apparent Mr. Keepernst entitled to an award of the wriee 28 U.S.C.§2243
(“judge [. . .] shall forthwith awarthe writ [. . .], unless it appeaf. . .] person detained is not

entitled theretd)

2Beyond his conclusory allegation, Mr. Keeper does not explain how the BOP has viokjpedilsion within
the statute, which states:

(a) In general

The Attorney General, in coordination with the Director of the Bureau of Prisons,
shall, subject to the availability of appropriations, conduct the following activities
to establish a Federal prisoner reentry initiative:

(1) The establishment of a Fedgueisoner reentry strategy to
help prepare prisoners for release and successful reintegration
into the community, including, at a minimum, that the Bureau
of Prisons—T. . .]

(G) provide incentives for prisoner participation in skills
development programs.

42 U.S.C§ 17541(a)(1)(G).



PRE-RELEASE COMMUNITY CONFINEMENT
As a threshold matter, Mr. Keeper chatles the respondents based on rules that
are no longer in place. For the sake of clatity, Court will outline the changes leading up to
petitionets current state of confinement.
The authority to designate where federadq@mers are confined is essentially based
on two statutes. The first, 18 U.S§3621(b), states:
The Bureau of Prisons shall designate the place of the prisoner's imprisonment. The
Bureau may designate any available pemwatorrectional facility that meets the
minimum standards of health and habiigbestablished by the Bureau, whether
maintained by the Federal Governmenbthrerwise and whethe&vithin or without
the judicial district in whichthe person was convicted, [. . .]
In designating the place mhprisonment or making trafers under this subsection,
there shall be no favoritism given to mners of high social or economic status.
The Bureau may at any time, having regard for the same matters, direct the transfer
of a prisoner from one penal orroectional facility to another.
18 U.S.C.§ 3621(b). The second relevant statute, 18 U.$.8624(c), charges the BOP with
facilitating a prisoner's reentry into@ety. It states, imelevant part:
The Bureau of Prisons shall, to the ex{amtcticable, assure that a prisoner serving
a term of imprisonment spends a reasonphlg¢ not to exceed six months, of the
last 10 per centum of the term to be served under conditions that will afford the
prisoner a reasonable opporturtibyadjust to and prepare for the prisoner's re-entry
into the community.
18 U.S.C§ 3624(c).
Before December 2002, BOP policy alied prisoners to be placeti a CCC for
more than théast ten per centum of the term,’ orm¢han six months, if appropriaté&vine v.
Apker, 455 F.3d 71, 75 (2d Cir.2006) (qug U.S. Dept. of Justicésederal Bureau of Prisons
Program Statement 7310.04 (Dec. 16, 1998)). In Dbee2002, the Department of Justice Office

of Legal Counsel issued a memorandum annouracisggnificant procedure change" in the BOP's



policy of placing offenders in C.C.C.s for alt a significant portn of their sentence&lnited
Satesv. Sherpa, 251 F. Supp.2d 988, 990 (D. Mass. 2003) (internal quotation omitted).

The 2002 memorandum concluded ®&621 did not confer general authority on
the BOP to place an offender in a C.C.Caay time or for any period of time. Instead, the
Memorandum concluded the BOP's authorityplace an offender in community confinement
derived solely frong 3624(c), which limited the time an offezrdmay be placed in a C.C.C. to the
lesser of six months or ten pent of the offender's senten&ee Woodall v. Bureau of Prisons,
432 F.3d 235, 240 (3d Cir.2005).

The BOP adopted a new policy on Deceniier2002 to reflect the Office of Legal
Counsel's position that inmates may only be rel@¢das community confement for the last ten
percent of their terms of imprisonmemt six months, whichever is short&ee id. This policy
prompted a flood of lawsuits from convictetfemders challenging its Vidity. Ultimately, the
First and Eighth Circuit Courts of Appeatsuhd the 2002 policy unlawful because it limited the
BOP's discretion to transfer offenders to a C.C.C., thus restricting trangfdo the last 10 % of
an offender's sentence or six monthsl @ontradicting the plain meaning $3621(b), which
grants general authority to the BOP to trengbrisoners at any time during their term of
incarceration after amdividualized detemination of the apropriateness of a transfer based upon
certain enumerated factoEwood v. Jeter, 386 F.3d 842 (8tkir. 2004);Goldings v. Winn, 383
F.3d 17 (1st Cir. 2004).

Effective February 14, 2005, the BOP adometew set of rukeregulating C.C.C.
placement in response to the coudiscisions. The regulations, 28 C.F§8.570.20 and 570.21,
were announced as a "categorieaércise of discretion [by tHR@OP] for designating inmates to
community confinement." 28 C.F.R. 570.20. The regulations cgt&ically denied C.C.C.
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placement to any inmate not in the lesser ofldlse 10 % or six months of his sentence, except
under certain limited, enumerated circumstances:

(a) The Bureau will designate inmates to community confinement only as part of

pre-release custody and programming, dutimg last ten percent of the prison

sentence being served, not to exceed six months.

(b) We may exceed these time-frames only when specific Bureau programs allow

greater periods of community confinerheas provided byseparate statutory

authority for example, residential substa abuse treatment program (18 U.S.C.

3621(e)(2)(A)), or shock inceeration program (18 U.S.§.4046(c)).
28 C.F.R.§ 570.21. Several district courts in this citcheld the BOP's piay of categorically
excluding placement in community confinementilutite last ten percerr six months of a
prisoner's sentence was a@amy to congressial intent and that the BORust apply the factors in
18 U.S.C.§ 3621(b) when considering C.C.C. placemesde Luckett v. Eichenlaub, No.
07-10118, 2007 WL 3124666 (E.D. Mich. Oct. 24, 200Hglter v. Eichenlaub, No.
2:07-CV-11072, 2007 WL 2873944 (E.D. Mich. Sept. 25, 200Vgirup v. Eichenlaub, No.
2:07-10672, 2007 WL 2300715 (E.D. Mich. Aug.7, 200WAglloway v. Marberry, No.
2:06-12516, 2007 WL 1880386 (E.Mlich. June 27, 2007).

SECONDCHANCE ACT OF2007
In the midst of these challenges, Congress amended 18 § 324(c)(1) through

the enactment of the Second ChancedA@007 ("the Act"), 42 U.S.& 17501, effective April 9,
2008. The Act amende8i 3624(c)(1) to provide the BOP Directshall "ensure that a prisoner
serving a term of imprisonmentespds a portion of the final montb&that term (not to exceed 12
months), under conditiorthat will afford that prisoner a reasable opportunity to adjust to and

prepare for the reentry of that prisoner itite community.” Second Chance Act, Pub. L. 110-199,

§ 251, 122 Stat. 660, 692 (2008).



In accordance with the Act, the BOP ieduan interim policy memorandum on
April 14, 2008 to address RRC placement consitilens. The memorandum stated that the
"categorical timeframémitations on prerelease communignfinement” found in 28 C.F.B§
570.20 and 570.21 (i.e., the ten percent limit thattiBe&r challenges in this petition) "are no
longer applicable and must nanger be followed." The memardum further requires that RRC
placement decisions be made onratividual basis with reference tioe five-factor criteria set out
in section 3621(b). Inmates previously denied RiR&ement were to be reconsidered under the
standards set out in the memorand&ea.Montesv. Sanders, 2008 WL 2844494, at *1 (C.D. Cal.
July 22, 2008)%ee also Miller v. Whitehead, 527 F.3d 752, 755 (8th Cir. 2008) ("In reaction to this
statute, and the new 12-month maximum placemine BOP issued guidance directing that
'inmates must now be reviewed for preeeede RRC placements 17-19 months before their
projected release dates.™)

The BOP's website indicates Mr. Keejs release date is May 3, 2011.
http://www.bop.gov. Eighteen months before tdete, his Unit Team met to determine his
eligibility for C.C.C. placement. At thatntie, the Team determined 150-180 days placement
would be appropriate. As Warden Shartle exy@di the Team took into consideration the BOP's
interim policy memorandum on C.C.C. placememisideration, which was dictated by the newly
enacted statute. The policy requires C.C.C. plargrdecisions be made on an individual basis
with reference to the five-factariteria set out in 18 U.S.§.3621, which provides as follows:

The Bureau may designate any available penal or correctional facility that meets
minimum standards of health and habitability established by the Bureau,. . . that
the Bureau determines to be appropriate and suitadris dering--

(1) the resources of the facility contemplated;

(2) the nature and circumstances of the offense;

(3) the history and characigtics of the prisoner;

(4) any statement by the cotimat imposed the sentence--
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(A) concerning the purposes for which the sentence

to imprisonment was determined to be warranted; or

(B) recommending a type of penal or

correctionaldcility as appropriate; and

(5) any pertinent policy statement issued by the Sentencing
Commission pursuatat section 994(a)(2) of title 28.

18 U.S.C§ 3621(b) (emphasis added). What petitiagaores, and what tHeOP first addressed,
is the fact that it must consider the factors set forth in 18 U§3621(b) before a prisoner is even
considered eligible for transfer to a C.C.C.

Based on the facts alleged, the BOP considalle@levant factors set forth in the
statute. The fact that its analysis was noteaglicit as petitioner uested does not render
respondents in violation of the Seca@tdance Act. Contrary to Mr. Keepestatement, the facts
reveal he was considered for C.C.C. placerbetween 17 and 19 months before his scheduled
release date. All the factors set fortl§iB621 were considered, as explained by Warden Shartle on
December 7, 2009. Moreover, the categorical 10gyerimitation (previously in effect under 28
C.F.R.§ 570.21) to which Mr. Keeper alludes wasalidated by the Second Chance Act and the
BOP's memorandum instituting an interim poli@nforming to the Act. Petitioner has received,
through legislative and administrative action, aliraf relief to which he might have been entitled
had such action not been taken.

Finally, to the extent petitioner argues leonstitutional rights are being violated
because respondents have failed to place him in a C.C.C. for 12 months, he has no constitutional
right to serve his sentea in a facility more to his choagj. Congress has vested the BOP "with
the right to exercise complete and absolute discretion in matters relating to the incarceration and

classification of lawfully onvicted prisoner.” 18 U.S.§.3621;Moody v. Daggett, 429 U.S. 78,

88 (1976);Beard v. Livesay, 798 F.2d 874 (6th Cir. 1986). Therenis constitutionabr inherent



right of a convicted person to be releabetbre the expiration of a valid sentenGeeenholtz v.
Inmates of Nebraska Penal & Correctional Complex, 442 U.S. 1, 7 (1979).

Petitioner has no due process right, protebiethe Fifth Amendment, to be placed
in a CCC earlier than the datewhich the BOP assigns him--as loih@as considered the factors
set forth in§ 3621(b) as required by the Act. The gtatwas enacted on April 9, 2008. Mr. Keeper
submitted his BP-229 on November 15, 2009, 19 maaftes enactment of the statute. As stated
in Warden Shartle's letter denying petitioner's request, all of the factors set &62h(b) were
applied to the specifics of petitioner's case as required by the new statute.

CONCLUSION

For the foregoing reasons, this actionDESMISSED pursuant to 28 U.S.G§
2243 The court certifies, pursuant to 28 U.S§C1915(a)(3), thaan appeal from this decision
could not be taken in good faith.

IT 1SSO ORDERED.

Dated: May 18, 2010 St o

HONORABLE SARA LIOI
UNITED STATESDISTRICT JUDGE

® The statute provides, in relevant part:
* % %

A court, justice or judge entertaining application for a writ of habeas corpus
shall forthwith award the writ . . unlessit appears from the application that the
applicant or person detained is not entitled thereto.

28 U.S.C§ 2243 (emphasis added).

428 U.S.C§ 1915(a)(3) providesAn appeal may not be takéenforma pauperisif the trial court certifies that it is
not taken in good faith.
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