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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANTHONY PROVENZALE, CASE NO. 4:10cv2373

)
)
PLAINTIFF, ) JUDGESARALIOI
)
VS. )
) MEMORANDUM OF OPINION
) AND ORDER
DEPARTMENT OF JUSTICE, et al, )

N

DEFENDANTS. )

Pro seplaintiff Anthony Ppvenzale filed thiBivens action in the United
States District Court for the Eastern DistridtNorth Carolina against the Department of
Justice (“DOJ”), the Federal Bureau of Bris (“BOP”), the Elkton Federal Correctional
Institution (“FCI Elkton”), FCI Elkton Warded. Shartle, FCI Elkton Unit Manager Ms.
Burns, FCI Elkton Case Manager Ms. MorB€| Elkton Counselor Mr. Steiner, the Low
Security Correctional Institution in Butnelorth Carolina (“LSCIButner”), and LSCI
Butner Warden Tracy Johns. The Eastern Ristf North Carolina dismissed the claims
against LSCI Butner and Tracy Johns, arahdferred the claims against the remaining
Defendants to the NortheBistrict of Ohio.

Background

Mr. Provenzale self surrendered FCl Elkton on March 13, 2007. He

! Bivens v. Six Unknown Agen#®3 U.S. 388 (1971).
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alleges he made the staff aware of his exous medical conditionsncluding diabetes,

heart disease, lung damage, neurologicablems, depression, and anxiety attacks. He
claims, without explanation, that he did meteive proper medical care from March 2007
until December 2008. On December 8, 2008, he filed an unspecified administrative remedy
form requesting transfer to a ResidentiRé-entry program (halfway house) or home
detention. His request was denied by the B®Ie.was transferred to LSCI Butner on July

23, 20009.

Although Mr. Provenzale placekree counts for religh his Complaint, he
asserts four causes of action. &fserts that the Defendamntislated his Eighth Amendment
rights, provided negligent medical care, committed the tort of Intentional Infliction of
Emotional Distress, and denied him due pssdey refusing his request for placement in a

halfway house or release to home detention. He seeks monetary damages.

Analysis
Althoughpro sepleadings are liberally construdgipag v. MacDougall454
U.S. 364, 365 (1982) (per curianijaines v. Kerner404 U.S. 519, 520 (1972), the district
court is required to dismiss amforma pauperisaction under 28 U.S.C. § 1915(e) if it fails
to state a claim upon which relief can be grdnte if it lacks an arguable basis in law or

fact? Neitzke v. Williams490 U.S. 319 (1989).awler v. Marshall 898 F.2d 1196 (6th

2 Anin forma pauperiglaim may be dismisseslia spontewithout prior notice to the plaintiff and without
service of process on the defendant, if the court explicitly states that it is invoking 8§ 1915(e) [formerly 28
U.S.C. 8§ 1915(d)] and is dismissing the claim for one of the reasons set forth in the bteGbee v.
Wrigglesworth 114 F.3d 601, 608-09 (6th Cir. 1998pruytte v. Walters7/53 F.2d 498, 500 (6th Cir. 1985),

cert. denied474 U.S. 1054 (1986}iarris v. Johnson784 F.2d 222, 224 (6th Cir. 198®rooks v. Seiter

779 F.2d 1177, 1179 (6th Cir. 1985).



Cir. 1990); Sistrunk v. City of Strongsvill®©9 F.3d 194, 197 (6th Cir. 1996). For the
reasons stated below, this action is dismissed pursuant to § 1915(e).

As an initial matter, the DOJ, the BOP, and FCI Elkton are not proper
parties to aBivensaction. The United States, as a geign, cannot be sued without its
prior consent, and the terms of its conseriindethe court’s subject matter jurisdiction.
McGinness v. U.S. Internal Revenue Sep8€eF.3d 143, 145 (6th Cir. 1996). A waiver of
sovereign immunity must be strictly constd, unequivocally expssed, and cannot be
implied. United States v. King395 U.S. 1, 4 (1969)5oriano v. United State852 U.S.
270, 276 (1957). The United States has watved its sovereign immunity foBivens
claims asserted against the United States gowartrits agencies or its employees in their
official capacities.SeeFed. Deposit Ins. Corp. v. Meyesl0 U.S. 471, 484-86 (1994);
Berger v. Pierce933 F.2d 393, 397 (6th Cir. 199Kge also Okoro v. Scibando. 02-
1439, 2003 WL 1795860 at * 1 (6th Cir. Apfil 2003) (stating that a federal prisoner
cannot bring aivensaction against the Bureau of Prisons). The DOJ, the BOP, and FCI
Elkton are all agencies or institutions of the United States governmentBividresclaims
against them must therefore be dismissed.

In addition, while aBivensaction can be filed against individual federal
defendants, Mr. Provenzale must allegattthe individual defendant was personally
involved in the alleged deprivati of his constutional rights. See Nwaebo v.
Hawk-SawyerNo. 03-3801, 2003 WL 22905316, at *(@th Cir. Nov. 28, 2003) (citing
Rizzo v. Goodet23 U.S. 362, 373-77 (1976)all v. United States704 F.2d 246, 251 (6th

Cir. 1983));Kesterson v. Fed. Bureau of PrispiNn. 02-5630, 2003 WL 1795886, at * 1



(6th Cir. April 2, 2003)Mueller v. Gallina, 311 F.Supp.2d 606, 608 (E.D.Mich. 20(&Be
also Steele v. Fed. Bureau of Prisp855 F.3d 1204, 1214 (10th Cir. 2003) (to be subject
to Bivens liability, a defendant must have hadir&tt, personal participation” in the
constitutional violation). MrProvenzale asserts he was denied proper medical care. There
is no indication in the Complaint that Werd Shartle, Unit Manager Ms. Burns, Case
Manager Ms. Morse, or Counselor Mr.ebter were personally involved in Mr.
Provenzale’s medical care, or the decisiordémy his release ta halfway house or to
home detention.

Moreover, even if Mr. Provenzale hadegled that the indidual defendants
were personally involved, heannot base these claims ore ttorts of Negligence and
Intentional Infliction of Emotion Distress. To stateBavensclaim, the plaintiff bears the
burden of alleging facts to suggest that théividual federal defendants acted with the
intent to deprive him ohis Constitutional rightsSee Siegert v. Gilleyp00 U.S. 226, 232
(1991). Negligence or other stdaev torts, alone, will not supportivensclaim.

Mr. Provenzale fails to ate a claim for relief under the Fifth Amendment.
He claims the refusal to griahis release to a halfway house or home detention was a denial
of due process. As the first step in any g@wecess inquiry, Mr. Pvenzale must show he
has a protected liberty interest in beigganted release to a halfway house or home
detention. The Supreme Court hastestl, “[t]o have a [liberty] intest in a benefit, a person
clearly must have more than an abstract maedesire for it. He must have more than a
unilateral expectation of it. He must, insteadveha legitimate claim oéntitlement to it.”

Board of Regents of State Colleges v. R&I8 U.S. 564, 577 (1972). gsisoner, however,



has no constitutionally-protected liberty inter@stbeing transferred to a halfway house.
Porter v. Soice24 Fed. App’x 384, 3887 (6th Cir. 2001)see Asquith v. Dep’t of Coyr.
186 F.3d 407, 410-11 (3d Cir. 1999Fallender v. Sioux City Residential Treatment
Facility, 88 F.3d 666, 668 (8th Cir. 199@rennan v. Cunninghan813 F.2d 1, 5-6 (1st
Cir. 1987). Moreover, Mr. Provenzatloes not have a state-credtiedrty interest in such a
transfer because remaining in prison rathan going to a halfway house does not impose
“atypical and significant hardshipn the inmate in relation to the ordinary incidents of
prison life.” Asquith 186 F.3d at 412 (quotin§andin v. Conner515 U.S. 472, 484
(1995)). There can be no denial of due predéshere was no deprivation of a protected
liberty or property interest.

Finally, Mr. Provenzale tlmnot stated an Eighth Amendment claim. He
merely contends he was denied proper med@ad. He does not allege any facts to explain
or support this claim. It is stated solelyakegal conclusion. Under Fed. R. Civ. P. 8(a)(2),
a pleading must contain a “shamd plain statement of theagh showing that the pleader
is entitled to relief.”Ashcroft v. Igbal129 S.Ct. 1937, 1949 (2009). Rule 8 does not require
the plaintiff to provide detailed factualledations, but it does demand more than “an
unadorned, the-defendant-unlawfully-harmed-me accusatidn.A pleading that offers
legal conclusions or a simple recitation of #tlements of a cause of action will not meet
this pleading standardd. There are simply no facts in the Complaint to reasonably
demonstrate Mr. Provenzale is entitled tiefeunder the Eighth Amendment. This claim

must also be dismissed.



Conclusion
For all the foregoing reasons, this action is dismissed pursuant to 28 U.S.C. §
1915(e). The Court cerni#s, pursuant to 28 U.S.C. 8§ 1915(3)(Bat an appeal from this

decision could not be taken in good fdith.

IT ISSO ORDERED.

Dated: February 18, 2011 94-5 Oe1
HONORABLE SARA LIOI

UNITED STATESDISTRICT JUDGE

3 28 U.S.C. § 1915(a)(3) provides, in pertinent part:

An appeal may not be také@mforma pauperisf the trial cout certifies that it is not taken in
good faith.



