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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

SHANNON GRAVES, et al., ) CASE NO. 4:10CVv2821
)
PLAINTIFFS, ) JUDGESARA LIOI
)
VS. )
)
MAHONING COUNTY, et al., ) MEMORANDUM OPINION
) AND ORDER
)

DEFENDANTS. )

Before the Court are the motionsdismiss filed by defendant Mahoning County
(‘the County”) (Doc. No. 874 and jointly by defendants Austintown Township, Beaver
Township, Boardman Township, Goshen TeWip, Green Township, Jackson Township,
Milton Township, and Springfield Townshiptfte Township Defendants”) (Doc. No. 89). For
the reasons set forth below, the motions to dismisSRANTED IN PART and DENIED IN
PART. Further, this action ISTAYED for the reasons discussed held\s a result of the stay,
Plaintiffs’ motions for preliminar injunction (Doc. No. 52) and falass certification (Doc. No.

53) areDENIED WITHOUT PREJUDICE TO RENEWAL after the stay is lifted.

! Plaintiffs filed a combined brief in opposition to batiotions (Doc. No. 98); defendts filed separate replies
(Doc. Nos. 99 and 100, respectively); and, with leave, plaintiffs filed a combined sur-reply (Doc. No. 102).
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. BACKGROUND

Plaintiffs filed a 33-page verified complaint on December 14, 2Qidxinst the
County and the Township Defendants for altigemaintaining a custom of allowing deputy
clerks in the County to issue felony and neisttanor arrest warrants founded upon conclusory
criminal complaints which aracially insufficient to suppo findings of probable causeThe
complaint seeks injunctive ane@daratory relief (Counts 1 and 2)asll as damages for alleged
violations of the Fourth Amendment and 4SLC. § 1983 (Count 3) and for abuse of process
(Count 4).

The Court will outline below the allegation§the complaint with respect to each
named plaintiff. These allegations were confida@ad, in some instances, clarified by the Court
by making reference to Mahoning County’s websithich provides public access to civil and
criminal case dockets. The Court has taken judrumgice of facts obtained from this website in
order to make the factual presentation cledack v. Thomas M. Cooley Law Schd&¥7 F.3d
812, 816 (6th Cir. 2010) (“Although typically courtedimited to the pleadings when faced with
a motion [to dismiss], a court may take judichotice of other cotrrproceedings without
converting the motion into one for summary judgment.”).

Shannon Graves (Two Guilty Pleas)

On May 1, 2009, Detective Jeff Solic fileddwriminal complaits in Austintown

County Court charging plairfiti Shannon Graves (“GravesWith two felony drug crimes

? Plaintiffs twice attempted to amend the complaint, but each time the amended complaint was SewRen.
Nos. 84 and 97. As a result of these attempted amendntieatslocket of the case contains both plaintiffs and
defendants who are not actually parties.

* Plaintiffs filed a motion for class certification (Doc. N&8); however, the Court previously deferred ruling on that
motion until the motions to dismiss arnfdnecessary, the motion for prelimiyainjunction (Doc. No. 52) were first
resolved.SeeDoc. No. 85. As a result, many of the allegations of the complaint are not relevant for purposes of the
instant motions to dismisSee, e.gCompl. 1 73-84.



committed on April 16, 2009 anipril 24, 2009 (2009 CR A 445)(Doc. No. 1-6, pp. 1-4.) The
complaints were presented to a deputy clerk vellegedly without revieimg the complaints or
determining whether there was probable caugmesi and issued warrants for Graves’s arrest.
Graves was arrested that same day, subjectedstodial interrogation, and ultimately released
after eight hours when an $8,000 bond was posted. Subsequently, statements obtained during the
custodial interrogation were perged to a Grand Jury and she was indicted for felony drug
charges (2009 CR 477B)Case No. 2009 CR A 445 was later dismissed and the charges in Case
No. 2009 CR 477B were amended to a misdemednugy charge, to which Graves entered a plea
of guilty on July 30, 2009. (Compl. 1 38-43.) Geawvas given a six-month suspended sentence
and fined $100.

The complaint further alleges thain August 18, 2010, the Milton Township
police chief filed a complaint against Grawdsarging her with fieny theft on June 25, 2010
(2010 CR A 944). (Doc. No. 1-6, pp. 5-7.) The cdent was presented to a deputy clerk who,
allegedly without determining pbable cause, signed and issuedaarant for Graves’s arrest.
On August 26, 2010, a custodial arrest was madavésrwas held in théounty jail for about
eight hours until a $2,500 bond was posted. On October 20, 2010, Graves entered a plea of guilty
to an amended misdemeanor charge of unaa#arise of property. (Cqh 9 44-48.) She was
given a thirty-day suspended sentence and fined $250.

Michelle Benner (Two Pendingdpealed Cases; One Closed)

The complaint alleges that Detective Sdiied two complaints against Michelle

Benner (“Benner”) charging her with misdemeasexual activity for hire on April 22, 2009 and

* Unless otherwise noted, all the cases referenced by cadenin this opinion were filed in the Mahoning County
Area Court No. 4 in Austintown, Ohio.

> This case was filed in the Summit County Court of Common Pleas.
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April 29, 2009 (2010 CR B 367; 2010 CR B 369). (DNo. 1-7, pp. 1-4.) A deputy clerk signed
and issued arrest warrantéegedly without determining pbable cause. On May 4, 2010, after
being stopped by Beaver Township police for aiywith faulty headligts, Benner was arrested
on the outstanding warrants. She was taken ¢osiody and was held in the County jail for
twelve hours until being relead on a summons. (Compl. 1 89, After the istant case was
filed, on September 2, 2011, Judge David D’Apolitiemissed the charges against Benner,
concluding that the acts alleged did not cdastithe crimes charged. On September 9, 2011, the
State filed notices of appealgticonsolidated appeal (2011 MA 128) still pending.

On October 6, 2010, Benner, while she was waiting in the hallway at the
Austintown Court for a statusearing on her misdemeanor chageas overheard by Assistant
County Prosecuting Attorney NidWodarelli to say that she ‘ould like to punch Jeff Solic in
the face.” A felony complaint for intimidation of a witness was filed on that same day (2010 CR
A 1117). Although it allegedly provided no basis #finding of probable cause to arrest, the
deputy clerk signed ahissued an arrest warrant. Bennes\aarested, transped to the County
jail, and held for seven hours until a bond$&{000 was posted. The warrant upon which she
was arrested was not date stamped until October 7, 2010, one day after the arrest. (Compl. 11 55-
62; Doc. No. 1-7, at pp. 5-9.) On Octotast, 2010, Judge D’Apolito found there was probable
cause to believe the crime had been committed by Benner and bound the matter over for
consideration by a grand jury. On Decembe@10, the grand jury returned a no bill and the

case was closed. (2010 CR 1220).

® All case numbers herein containing “MA” are for appeiésifin the Seventh District Court of Appeals of Ohio.
’ This is a Summit County Court of Common Pleas case.
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Amber Sexton (Guilty Plea)

On April 27, 2010 Detective Solic filed a misdemeanor complaint against
Amber Sexton (“Sexton”) for sexual activifgr hire on March 5, 2009 (2010 CR B 366); he
obtained an arrest warrant from a deputy clgho allegedly did not determine whether there
was probable cause for arrest. (Doc. N&.1On May 5, 2010, Sexton was arrested on the
outstanding warrant during a routine traffiogstfor missing a front license plate. She was
detained at a township police station for akauhour after which sh&as interrogated by Solic.
After several hours she wadaased on a $750 bond. At a court appearance on August 9, 2010,
where she was not represented by an attorney, she entered a plea of guilty to the misdemeanor
and received a $250 fine and a six-nfostispended sentence. (Compl. 11 63-66.)

Nicole (Nikki) Montecalvo (Pending/Appealed Cases)

On April 24, 2010, Detective Solic filed three misdemeanor complaints against
Nikki Montecalvo (“Montecalvo”) involving sexdiactivity for hire on April 24, 2009, April 26,
2009 and April 27, 2009 (2010 CR B 373; 2010 BR75; 2010 CR B 376). (Doc. No. 1-9.) A
deputy clerk signed and issuedest warrants allegedly withodetermining probable cause. On
May 23, 2010, Montecalvo was arrested on the oudsigrnwarrants during a routine traffic stop.
She was taken to the Austintown police statidrere, around 4:00 a.m., she was interrogated for
about an hour. She was released five folater on a summons. (Compl. {167-70.) On

September 2, 2011, Judge David D’Apolito disnisfleese charges, concluding that the acts

® The complaint alleges that this occurred on April 27,02Gdnd this is confirmed bthe docket of the case.
However, the exhibits supplied show a date of April 20, 2010. This factual discrepancgiairtel

° Again, while the complaint alleges that this occurred oril 24, 2010, the exhibits supplied show a date of April
20, 2010. This factual discrepancy is irrelevant.



alleged did not constitute the crimes charged. September 9, 2011, the State filed notices of
appeal; the consolidated app&011 MA 151) is still pending.

April Ellis, Amanda Wallace, Erica Jasn, Mary Pratt, and Trisha Narkum
(Pending/Appealed Cases)

On April 22, 2010, Detective Solic fileel misdemeanor complaint against April
Ellis (“Ellis”) charging sexual activity for Iné on April 23, 2009 (2010 CR B 419). (Doc. No. 1-
10, pp. 1-2.) The warrant upon which she was arrested was not signed, although the return of the
warrant is signed and shows a $10 charge for mgatkie arrest. (Compl. I 71.) On September 2,
2011, Judge David D’Apolito dismissed the casencluding that the acts alleged did not
constitute the crime charged. Geptember 9, 2011, the State filed a notice of @ppiee appeal
(2011 MA 142) is still pending.

Four other defendants were arrested unsigned warrants after criminal
complaints were filed by Detective Solic faiows: against Amanda Wallace for misdemeanor
sexual activity for hire on April 26, 2002@10 CR B 408); against Erica Jackson for
misdemeanor sexual activity for hire on A8, 2009 (2010 CR B 420); against Mary Pratt for
misdemeanor sexual activity for hire on A2, 2009 (2010 CR B 370); and against Trisha
Narkum for misdemeanor sexual activity forehon April 28, 2009 (2010 CR B 384). (Compl.
72; Doc. No. 1-10, pp. 1-8 and 11-12.) All of these are on appkaling the dismissal. (2011
MA 137; 2011 MA 141; 2011 MA 14$nd 2011 MA 150, respectively.)

1. DISCUSSION
Although the County and the Township Defemidahave filed sepate motions to

dismiss, they raise essentially the same argum@fisey assert that this Court should abstain

' The Court finds no allegations in the Complaint directed specifically to actions other than the County and
Austintown Township. All of the criminal complaints dabed below (against the only people who are currently
6



from exercising jurisdiction under the teachingsYafunger v. Harris 401 U.S. 37 (1971),
because the underlying criminal proceedingslehgkd by the plaintiffs remain pending by way
of various appeals in the state dsuiThey further assert that, to the extent any plaintiff entered a
plea of guilty on her underlying criminal cageconstitutional claim brought under 42 U.S.C. §
1983 is barred by the doctrines i&s judicataand waiver and by the teachings kéck v.
Humphrey 512 U.S. 477 (1994). In the altervat all Defendants argue that, Youngerand
Heck do not apply, plaintiffs’ claims should all lmBsmissed on the merits, first, because the
challenged method of issuing warrants and initgatnminal proceedings is authorized by Ohio
statutes and criminal rules and, second, becauselaim of abuse of process is fundamentally
inconsistent with the allegations of the complaint.

The Court declines to address any argumdirected to the merits of plaintiffs’
claims, except for the abuse pfocess claim which, as dissed below, cannot survive the
motion to dismiss. Instead, the Cowitl address the applicability of oungerandHeckand the
doctrines ofes judicataand waiver.

A. Res Judicata and Waiver; Claimsnot Cognizable Under Section 1983

Where defendants plead guilty, anyufth Amendment challenge “is not
cognizable undahe rule ofHeck v. Humphreyg12 U.S. 477 (1994) Martin v. Girard, No. 98-
1215, 2000 WL 658326, at * 2 (6th Cir. May 12, 2000)his is so because “[a] finding of a
Fourth Amendment violation concerning the pledants’] arrests would necessarily imply the
invalidity of their convictions; thus, their tlawful arrest claims are not cognizable under § 1983

because their convictions have not beerersed, expunged, or invalidated by any coud.”

plaintiffs in this action) all seem to have arisen frémnstintown Township. The Court sees no reason, given the
current state of the pleadiings, for any Township other than Austintown to be nametbf@ndant. However, no
one has raised this as an issue; thereforeyow, the Court will forego addressingsita sponte
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(citing Heck,512 U.S. at 486-87Schilling v. Whitepb8 F.3d 1081, 1086 (6th Cir.1995) (Fourth
Amendment claim precluded by subsequent conviction)).

Further, “[i]n the event thadeckcannot be applied because of the short sentences
and fines arising from the [defendants’] eventual guilty-plea convictions [...] then -- in the
alternative -- the [defendants] are precludenhfrseeking damages by their guilty pleas, which
have ares judicataeffect.” Id. (citing Walker v. SchaeffeB54 F .2d 138, 142-43 (6th Cir.1988)
(nolo contendere pleastepped plaintiffs from sserting lack of probable cause in their suit
claiming false arrest and imprisonment)). The same applies to any attempt to seek injunctive or
equitable relief because “[a]Marable ruling on [the request] fdeclaratory and injunctive relief
would necessarily imply that [théiconvictions [...] were invalid.McDonald v. Tennessg&9
F.App’x 793, 794 (6th Cir. 2003).

As set forth above, two of th®aintiffs, Graves and Sextdhentered guilty pleas
with respect to the charges agaititeem referenced in the compla This renders their claims
non-cognizable under § 1983. Therefore, all defersdarg entitled to dismissal of the claims
brought by Graves and Sexton. Those clawitisbe dismissed with prejudice.

B. Abstention under Younger v. Harris

In Younger v. Harris401 U.S. 37, 44-45 (1971), the Supreme Court held that a
federal court must decline to interfere withndang state criminal proceedings. “In the typical
Youngercase, [...] the basis for thedferal relief claimed is gendigavailable to the would-be
federal plaintiff as a defense in state proceedingsvlin v. Kalm 594 F.3d 893, 894 (6th Cir.

2010). “Minimal respect for the stateggesses, of course, precludes angsumptionthat the

" The County also alleges in its motion to dismiss that Montecalvo’s claims relagethédt charge (2008 CR A
391) fall under this argument. However, the Court findalfegations in the Complaint with respect to such charge.
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state courts will not safeguafelderal constitutional rightsMiddlesex County Ethics Comm’n v.
Garden State Bar Ass'd57 U.S. 423, 431 (1982).

While Youngeraddressed only requests for injunetielief, its rationale has been
extended by the Sixth Circuit to circumstantks those presented tee where 8 1983 claims
for damages are brought while a plaintiff's etaburt criminal proceedings are still ongoikia
v. WeberNo. 1:07CV1788, 2007 WL 3146246, at * 2.N Ohio Oct. 25, 2007) (citinGarroll
v. City of Mount Clemend.39 F.3d 1072, 1074-75 (6@ir. 1998) (holdingYoungerabstention
proper in federal action for damages ung8d.983 and the Fair Housing Ac8chilling v. White
supra (“our Circuit has recognized dhthe relevant inquiry wheconsidering astention under
Youngeris the nature and degree of the state’sraéstein judicial proceedings, rather than
whether a party is seelg injunctive relief or monetary damages."§ee alsp Brindley v.
McCullen 61 F.3d 507, 509 n.2 (6th Cir. 1995) (“[W]hedmposition of a federal action for
damages necessarily requires the resolutionsokss that will determine the outcome of pending
state criminal proceeding¥oungerrequires that the federalction not proceed.”) (quoting
Feaster v. Miksch846 F.2d 21, 24 (6th Cir. 1988)).

The criminal cases of Plaintiffs BenrférMontecalvo, Ellis, Wallace, Jackson,
Pratt, and Narkum, are all preflgnpending on appeals in statourts. Moreover, motions to
dismiss were filed in their state criminal casesting forth substantially the same issues they
have brought before this Court. The motionsdiemiss were initially denied in each case;
however, re-filed motions to disas were granted on SeptembeR@11. The State ppaled that

dismissal and each appeal remains pending.

2 Benner’s case which was ultimately no-billed by the dramy does not survive the motion to dismiss because
any claim she may have had with respect to lack olbairle cause to arrest was mooted when Judge D’Apolito
found probable cause and bound theecasger for consideration by the gdajury. The fact that she was not
ultimately charged does not change the analysis.



“Youngerabstention applies when the stateceeding (1) is currently pending,
(2) involves an important statetémest, and (3) affords the pl&fh an adequate opportunity to
raise constitutional claimsCarroll, 139 F.3d at 1074 (citiniliddlesex County Ethics Comm’n
v. Garden State Bar Ass'd57 U.S. 423, 432 (1982)).

The County records clearly refit that all of the casesfeeenced in the Verified
Complaint were pending on December 14, 2010 whenComplaint was filed and the appeals
from the dismissals also remain pending at this ti&eeLoch v. Watkins337 F.3d 574, 578
(6th Cir. 2003) (the court must “look to sedht state court proceeding was pending at the time
the federal complaint was filed” and “[i]t remains pending until a litigant has exhausted his state
appellate remedies.”). Although the plaintiffs hare not the appellants in the pending appeals,
should the appellants prevail iretappeals (which would resulttine reinstatement of plaintiffs’
criminal cases in the trial court), plaintiffsowid be entitled to seek relief from the Ohio
Supreme Court. Should they not prevail in tf@aum, their reinstated criminal cases would
proceed and they would have the right to r&sarth Amendment challenges in the state courts.
Therefore, the firsYoungemrong is satisfied.

As to the second prong, the pending appiaH| of the relevant criminal cases
challenge a ruling by Judge d A. D’Apolito of the Mahoning County Area Court #4
dismissing all of the cases becaus his finding that “as a gers rule a lap dace of and by
iteself is not Prostitution as intended by flegislature.” (Doc. No. 81.) The State has an
important interest “in exposing and prohibitingprotions of prostitution [and] illegal obscene
live performances [...].Cooper v. Parrish203 F.3d 937, 954 (6th CR000) (internal quotation
marks and citation omitted). The State has an important interest in determining whether or not

Judge D’Apolito’s ruling was correct. Therefore, the secéadngerprong is satisfied.
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Under the thirdYoungerprong, the Court must determine whether plaintiffs have
an adequate opportunity to raigk of their constitutional claimg the state court proceeding.
Gonnella v. Johnsqril15 F. App’x 770, 772 (6th Cir. 200d)nding third prong satisfied where
plaintiff raised constitutional and statutory challenges to prosecution in state criminal court).
“Where vital state interests are involved, a federal court should abstain ‘unless state law clearly
bars the interposition of ¢hconstitutional claims.” Watts v. Burkhart854 F.2d 839, 845 (6th
Cir. 1988) (quotingMiddlesex 457 U.S. at 432 (internal quatat omitted)). The Court “must
presume that the state courts are able atept the interests of federal plaintiff[s\t’eber 2007
WL 3146246, at * 2 (quotingelm v. Hyatt44 F.3d 415, 420 (6th Cir. 1995)). In this case, there
is no indication that plaintiffeannot raise their constitutionalahs in the course of the state
criminal proceedings. Nor do Plaintiffs contend ttieg state courts areadequate or that state
law bars the interposition of their constitutional claims. Accordingly, the third proMguwiger
is satisfied here.

Because the Court concludes th#itof the requirements ofoungerare met in
this case, abstention is approprid#oreover, the Court concludesatlits decision to abstain in
this case is in keeping with recent decisiohshe district courtsvithin this circuit.See, Weber
2007 WL 3146246, at *2 (staying federal action for damages for an alleged illegal search and
seizure orYoungerabstention grounds while plaintiff pursuappeal of his criminal conviction);
Michel v. City of Akron No. 5:06CV2798, 2007 WL 1362503 (N.D. Ohio May 7, 2007)
(granting defendants’ motion tabstain during pendency of statriminal proceedings where
plaintiff filed civil suit prior to his indictment on chargesf conducting an illegal gambling
operation, claiming that search and seizuréhisf business violated his federal constitutional

rights, 8 1983, and state lawhiolden v. Cnty. of SaginaviNo. 04-CV-10250-BC, 2005 WL
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1028003 (E.D. Mich. Feb. 25, 200%abstaining pursuant t¥oungerduring ongoing state
criminal proceedings where plaintiff's federauit sought damages and injunctive relief
stemming from defendants’ alleged harassment and discrimination of plaintiff and an alleged
conspiracy to violate plaintif§ civil rights by enterig his home without aarrant or probable
cause and seized religious items) (adoptedHblgen v. Cnty. of Saginawo. 04-10250-BC,
2005 WL 927508 (E.D. Mich. April 19, 2005).
Having found that the requirements¥ungerabstention are met, the Court must
also examine whether any of the exception¥dangerapply. The Supreme Court has outlined
three exceptions to théoungerabstention doctrine in which:
(1) “the state proceeding is motivated bgliesire to harass or is conducted in bad
faith,” Huffman v. Pursue, Ltd420 U.S. 592, 611, 95 S. Ct. 1200, 43 L. Ed. 2d
482 (1975); (2) “the challenged statuteflsgrantly and patently violative of
express constitutional prohibitiongyloore v. Sims442 U.S. 415, 424, 99 S. Ct.
2371, 60 L. Ed. 2d 994 (1979) (quotimtuffman 420 U.S. at 611, 95 S. Ct.
1200); or, (3) there is “aextraordinarily pressing ed for immediate federal
equitable relief."Kugler v. Helfant421 U.S. 117, 125, 95 S. Ct. 1524, 44 L. Ed.
2d 15 (1975).

Gorenc v. City of Westland2 F. App’x 336, 339 (6th Cir. 2003). The exception¥ tanger

have generally been interpreted narrowlytiiy Supreme Court and the Sixth Circidt. (citing

Zalman v. Armstrong802 F.2d 199, 205 (6th Cir. 1986)).

None of the exceptions are present irs tbase. First, the pending state court
appeals are clearly not motivated by bad faith bather, by the State’s desire to legitimately
challenge the trial judge’s rulingith respect to the criminality of the acts alleged. Second, there

is no explicitly challenged state at issue. And, third, althoughaintiffs have sought immediate

relief by way of a preliminary injunction (a ruling which this Court has held in abeyance up to
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now), that same relief can be sought from theeStaturt. Therefore, there is no “extraordinarily
pressing need” for federal court intervention.

Having concluded thatoungerabstention applies and none of the exceptions to
the doctrine preclude abstartiin this case, thCourt elects tstay this actionCarroll v. City of
Mount Clemens139 F.3d 1072, 1075 (6th Cir. 1998) (halglithat when a plaintiff seeks
damages pursuant to 8§ 1983 afmlingerabstention is warranted, tlstrict court should stay,
not dismiss, the complaint). A stay, as opposedismissal, is appropriat@hen, as is the case
here, plaintiffs seek monetarylie# and such claims for damagesnnot be addressed in the state
court. See Deakins v. Monaghad84 U.S. 193, 202 (1988). Herne plaintiffs may assert
constitutional defenses in the criminal pratiegs but may not seek monetary damages for the
alleged constitutional violations.

Accordingly, the Court will stay those gimns of this action that survive the
motions to dismiss until the ongoing state criminalggedings have terminated. In doing so, it is
important to note that this Court has not spakemor offered any opinion on, the merits of any
of plaintiffs’ allegations oclaims raised under the Fourth Amendment and/or 42 U.S.C. § 1983.
C. Abuse of Process (Count 4)

Plaintiffs allege that “Defendants msed the arrest warrants for a purpose for
which they were not designed [and] pervertesl phocess for an ulterior purpose for which the
arrest warrant was not designed resulting in didachage to plaintiffs [...] from unreasonable
seizures in violation of the Fourth AmendmerfCbmpl. § 108.) They further allege that “[e]ach
Township police officer, County sheriff's deputy County prosecutor actedcklessly in filing

complaints insufficient to estabigprobable cause.” (Compl. § 109.)
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In order to establish a claim of abuse adgass, a plaintiff must show “(1) that a
legal proceeding has been set in motion in prdpen and with probable cause; (2) that the
proceeding has been perverted to attempt to gaicsiman ulterior purpostr which it was not
designed; and (3) that direct damagerieasilted from the wrongful use of processdklevich v.
Kemp, Schaeffer & Rowe Co., L.R.88 Ohio St.3d 294 (1994), Syithas (emphasis added).

Plaintiffs’ own allegations are inconsistawmith the establishment of an abuse of
process claim. In particular, the @&ions claim that arrests were madéout probable cause.
An abuse of process claim requires a showing that a legal proceedipgopady set in motion
and wassupported by probable causBaking plaintiffs’ allegationss true, an abuse of process
claim cannot be maintainéd.

Accordingly, the abuse of process claimJaunt 4 is dismisskewith prejudice as
to all defendants.

[11. CONCLUSION

For the reasons set forth above, Defendants’ motions to dismiss (Doc. Nos. 87 and
89) areGRANTED IN PART and DENIED IN PART as follows: the claims of plaintiffs
Shannon Graves and Amber Sexton asmdised with prejudice on the groundre$ judicata
and because they are non-cognizable under 8§ B83abuse of process claim in Count 4 is
dismissed for failure to state a claim; and all remaining claim&BeY ED until all pending
state court actions are resolvdtaintiffs will have the respoiislity of informing the Court

once the state court actions are completed.

B This claim is not pled in thalternative to the other claims.
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IV.OTHER PENDING MOTIONS

On April 14, 2011, Plaintiffs filed a motion for preliminary injunction, seeking an
order from this Court “enjoimg and restraining Defendants frdiing insufficient criminal
complaints to secure warrants; and enjoining @straining deputy clerksom issuing warrants
without determining probablcause.” (Doc. No. 52.)

On April 15, 2011, Plaintiffs filed a matn to certify class action seeking to
certify a class of “every person charged with ademeanor or felony criminal complaint in the
four Mahoning County Courts sinceeBember 14, 2006][.]” (Doc. No. 53.)

The Court previously deferred the bing on these two motions, preferring to
resolve the motions to dismiss first. On Aug24, 2011, the Court ordered that, should the case
survive the motions to dismisthe Court would set a hearing d&be the preliminary injunction
motion and, thereafter, briefingould be completed on thatotion, but the motion for class
certification would remain deferred.

Now, in light of the instant ruling staying the parts of the Complaint which have
survived the motions to dismiss, the Couandudes that all proceedings must be stayed
including the motions for preliminaipjunction and for class certification.

Rather than have these motions remain pending, theRERED WITHOUT
PREJUDICE TO RENEWAL. At such time as the Court lifthe stay, plaintiffs may renew
either or both motions andqeest a briefingchedule.

IT ISSO ORDERED.

Dated: November 28, 2011 Sl oL
HONORABLE SARA LIOI
UNITED STATESDISTRICT JUDGE
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