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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

KENNETH JAMISON, et al., CASE NO. 4:10CV2843

PLAINTIFFS,
JUDGE SARA LIOI
VS.

ANTHONY ANGELO, et al., MEMORANDUM OPINION &
ORDER

N N N N N N N N N

DEFENDANTS.

Before the Court are tweotiors for summary judgment filed by defendants
Anthony Angelo {(Angeld’), Robert Pinti (Pinti”), andthe Warren City Health District Board
of Health) (collectively*Health District defendarity (Doc. No.41) and by defendants Michael
Keys ( Keys’) and the City of Warren, Ohid City”) (collectively”City defendanty (Doc. No.
42.) Plaintiffs KennethJamison (Jamisofi) and Kathy Jamiso'Mrs. Jamisoh) (collectively
“plaintiffs” or “Jamisons) have filed an opposition brief to the HibaDistrict defendants
motion (Doc. No57), to which the Health District defendants have repl{pdc. No.62.) Tre
City defendantsmotion is unopposed, howevethe City defendantdave filed a reply brief,
responding to factual representations and legal conclusions in plaiopfi®sition brief that
relate totheir motion. Qoc. No.60.) Thesamattes areripe for disposition. For the reasons that
follow, defendants’ motions for summary judgment@RANTED in part.
l. BACKGROUND
A. The Complaint
This case arises from plaintiffpurchase of two residential rental properties

located in Warren, Ohio, and the subsequent condemnation of both properties by the Wharren Ci
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Health District.On November 12, 201, (laintiffs filed this actionn the Trumbull County Court
of Common Pleas, alleging violationstbeir federal and state constitutionightsand seeking a
writ of mandamus compelling defendants to commence proceedings to compernisates [biba

the regulatory taking of their real proper{ipoc. No.1-2.) The complaint named as defendants,
the City of Warren, Ohio; the Warren City Health Distrigithony Angelo,a registered
sanitarian employed bie Health District; Deputy Health Commission@pbert Pintj and the
City’s Director of Community Developmemichael Keys On December 16, 2010, defendants
removedthe action to this Cougursuanto 28U.S.C.8 1441, invoking this Cous jurisdiction
under 28 U.S.C. § 1331. (Doc. Nb.) On April 15, 2011, after seeking leave of the Court,
plaintiffs filed an amended complairfDoc. No. 22 [Am. Comg].)

In their amended complaint, plaintiffs allege violasoof their civil rights
pursuant to 42 U.S.C. 8 1983, for violation of the Takings Clause of the Fifth Amendment;
plaintiffs’ procedural and substantive due process rights secured by the Fourteenth Amendment;
and unlawful search and seizure in violation of the Fourth Amendment. The amended complaint
alsoalleges thathe condemnation gilaintiffs’ real propertiesviolatedthe takings tause of the
Ohio Constitution Article 1, Section 19. Plaintiffs further assert several kateclaims for
negligent hiring, training, retention and supervision of Ang@legligent infliction of emotional
distress; and intentional infliction of emotional distrbgsAngela Plaintiffs seek compensatory
and punitive damages, a writ of mandanmaesnpelling the commencement of compensation
proceedings and an injunctionpreventing defendants from demolishingaintiffs’ real

properties.



B. Factual Background

On March 16, 2005plaintiffs purchaseda multi-unit rental property located at
278 Mulberry Avenue in Warren, Ohitthe “Mulberry property). Realtor Ethel Littrell assisted
plaintiffs. (Doc. No.44, Jamison Dep. at 14, .JPrior to purchasing th&lulberry property
Jamisonspokewith Angelg who confirmed the validity of theroperty’soccupancy permit.
(Jamison Dep. at 1pJamisonalso requestethat Angeloinspect the property, but he contends
that Angelo refused, stating he did not have time to do so. (Jamisoat2ép.Jamison testified
further that prior to buying the Mulberrproperty,he did not speakvith anyoneregarding the
parking available to the propersjtenants. (Jamison Dep. at 28\rs. Jamison testified that she
had no contact with any City employees or officials regarding the propettgptireview any of
the Gty ordinances or regulations regarding rental properties, and had no knowledge ptthe ty

of permits in placé.(Doc. No. 45, Kathy Jamison Dep. at 15-17, 33.).

1 Jamison’s affidavit attached to the brief in opposition to the Health Distrfendants’ motion contains a

different version of the events preceding the purchase of the Mullmenperty. (Doc. No. 51, Jamison Aff.) In his
affidavit, Jamison statekdt he and his wife hired a realtor named Marlin Palich to represent theenparchase of
the Mulberry property. (Jamison Aff. § 7.) He avers that prior to lguttie property he spoke with Palich about
insufficient parking at the Mulberry property. He asserts that Palich oafigdlo to ask about the parking and that
Angelo assured Palich that the City would permit plaintiffs to rehtteuproperty despite the fact that the property
did not have the required number of parking spaces under the nalirficipsing code. (Jamison Aff. 1487
Jamison’s affidavit directly contradicts his deposition testimbay he did not discuss the availability of parking at
the Mulberry property with anyone and that he could not recall any catigrs with his real estate agent about the
purchase. (Jamison Dep. at28.)

It is well settled that'a party may not create a factual issue by filing an affidavit, after a mfution
summary judgment has been made, which contrafficfsearlier deposition testimoriyRed v. Sears, Roebuck &
Co,, 790 F.2d 453, 460 (6th Cit986) (citingBiechele v. Cedar Point, Incz47 F.2d 209, 215 (6th Cit984)).See
also Aerel, S.R.L. v. PCC Airfoils, L.L,Gl48 F.3d 899, 907 (6th Ci2006) (explaimg “Reidand its progeny
have..barred the nonmoving party from avoiding summary judgment by simplyg fdim affidavit that directly
contradicts that party previous testimony). To the extent plaintiff's affidavit contradicts his previous statements
made under oath (i.e., his deposition testimothg,Courtfinds Jamison’s affidavito be sham testimony that may
justly be disregardedierel, SR.L, 448 F.3dat 906; Shahzade \Gregory, 930 F.Supp. 673, 676 (DMass.1996);
Hankins v. Title Max of Alabama, In®&No. Civ. A. 05 AR 00905 S, 2006 WL 4393576, at *9 (NAda. Sept. 26,
2006).

2 |n December 2006, Mrs. Jamison moved to Gladys, Virginia. (Kathysdanilep. at 6.)
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On April 13, 2005, Angelanspected theMulberry property in the presencaf
Jamisorand theMulberry tenants. (Jamison Degt.68-69.) During the April inspectigrAngelo
identified numerous housing code violations, which discussedwith Jamison Thereafter
Jamisonreceived a written report dhe violations from Angelo. (Jamison Dep. at 67, Ex. D.)
The written notice indicated that Jamisbad until May 13, 2005 to complete the necessary
repairs Jamisoncontends however,that Angelotold him during the inspection that he could
“take all summeéirto fix the violations if he needed to. (Jamison Dep. at 74, Ex. D.)

On December 1, 2005, Jamisamnote a letteito Angelo, requesting a hearing to
discuss geriodfor completion of upgrades to the Mulberry properfanjison Depat 78, Ex.

G.) On December 9, 2005, Jamismeteived a lettefrom Deouty Health Commissiond?inti,

stating that the Mulberry property would be discussed at the upcoming Board d¢f iHeating

on December 28, 2005 and that a decision regarding the property would be made at that time.
(Jamison Depat 83-84, Ex. H.)

On December 28, 2005, Jamiscattended the Board of Healtimeeting
unrepresenteqJamison Dep. at 854t the meeting, thattendeesliscussed the violations found
during Angelo’sApril inspection of the Mulberry property, as well as gwailability of parkng
to thepropertystenants. (Jamison Degt 86-88) Jamisortestified that this was the first time he
learnedthat Angelowas seeking to revoke the dwelling permit for the Mulberry road property
due to insufficient parking. (Jamison Dep. at 55-56, 86-87.) Defendants, however, astset tha
Mulberry occupancy permit had been revoked prior to the December méétmgesolution

was reached anthe matter was tabled for thirty days. (Jamison Dep. @498At that time

% During his deposition, Jamison was asked about a letter dated November 23sig068,by Angelo, which
indicated that the Health District had revoked the dwelling or occupancytfertie Mulberry property. (Jamison
4



Jamisonbelieved that the Mulberry property occupancy permits were still valid artd tha
according to the Mayoof Warren if he completed certain electrical upgradssthe property
Angelo would “back off.” (Jamison Dept 95.)

In Januaryor February 2006Jamisormade electrical upgrades to the Mulberry
property. (Jamison Dep. at @B.) Jamisontestified that hesubsequentlyasked Angeldo re
inspect the property, but he refusgthmison Dep. at 989.) Accordingto Jamison, no further
inspections of the propgrwere conductedld. at 98.)

In or about July 2006, plaintiffpurchased a residential property adjacent to the
Mulberry property,at 845 StilesStreet, Warren, Ohi@he “Stiles propert). (Jamison Dep. at
31-32.) The Stiles property was aacant,foreclosed home with inoperativdilities. (Jamison
Dep. at 34.)n August 2006, Jamisosubmitted aequestto the Water Departmenggekingto
have the wateservice restoreat the Stiles property. (Jamison Degt.112-13.) Accordingto
Jamison he wastold that waterservicewould notbe restored to the house without Angelo’s
permission. (JamisoDep at 114) Jamison testified that he asked Angelo for help getting the
water turned on, butAngelo told himif he wanted the water turned on, he neededéan the
property ugfirst. (Jamison Dep. at 115.) The waservice wagventually restoredfter Jamison
agreed not to rent the Stiles propestyt or otherwiseallow anyone to live there. (Jamison Dep.

at 119.)

Dep. at 77, Ex. F.Jamison deniedeceiving the written notice from the City or Board of Health regardioggrty
or that he was aware of the parking problems prior to December 2005.0iddbap. at 552, 5556.) Janison,
however, indicated that he recallexteiving a letter around thtime, summoning him to appear before the Board of
Health. (Jamison Dep. at 78, 80.) He suggested it was possible that he had received the Noventbktt2Bra
few weeks before the December meetihd. &t 80.)Further, Jamison admits in his affidavit that he received written
notice of the parking issue “less than a month” after purnpatsie Mulberry property and that Angelo verbally
informed him of the parking problems during the April 2005 inspection.ig¢deniff. 11 5, 17.)
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On August 23, 2006;riminal chargesvere filedagainst Jamisom the Warren
Municipal Courtfor operating the Mulberry property in violation tife Citys dwelling permit
ordinance. Jamison Dep. a@00-04 15255; see alspDoc. No.41-2, Angelo Aff. I 6; Doc. No.
41-3, Docket and Judgmeikntry, City of Warren v. Ken G. JamispNo. 2006 CR B 01646
(Warren Mun. Ct. Disj). Jamison understood that the basis for tnmeninal action was
insufficient parking at the Mulberry property. (Jamison Dep. at 101.) On Fgb2ua2007,
following a bewh trial, Jamisorwas found guilty, and the tenants at the Mulberry propeene
evicted (Id.) Jamison filed an appeal, which was dismissed by the Eleventh District Court of
Appeals of Ohio. (Jamison Dep.Hi4-55 Angelo Aff. | 6;City of Warren v. Kedamison No.
2007-T0044 (Ohio Ct.App. 11th Dist. Aug. 27, 2007))Notwithstanding this state court
conviction, Jamison contentlsat hein fact completed all the necessary repaoshe Mulberry
property, butthat Angelo’scontinuedrefusal to ranspect thepropertieslead directly to his
conviction. (Jamison Aff. 11 25-27, 34-38.)

On March22, 2010 Pinti senttwo notices of condemnatiao plaintiffs, one as to
the Mulberry property and the other as to the Stiles propadigaing thatthe Board of Health
would be discussing botiropertiesat apublic hearing on April 14201Q (Jamison Dep. at 108
109, Ex. M(Mulberry property); Doc. No.42-4,Keys Aff. Exs. 1 (Mulberry property) an@
(Stiles property The Jamisonsdmit receiing notice of the condemnation hearir(égathy
Jamison Dep. at 288, Ex. L; Jamison Dep. at 109.) Tlmondemnation notice&lentified
housing code violations, advised plaintiffs that they had thirty days to remedyotagowis
and/or demolish the buildings, and informed plaintiffs of their right to request edndafore

the Board of Health. (Keys Aff. Exs. 1 and Rgither plaintiff attendedthe April 14, 2010



hearing Jamisortestifiedat depositiorsimply that he“couldn’t make it” (Id.; Jamison Dep. at
109.).

On April 17, 2010 Pinti notified the Jamisonghat theBoard of Health had
determined athe April 14, 2010 hearingthat the Mulberry property should be demolished.
(Kathy Jamison Dep. at 381; Jamison Dep. at 1411, Ex. N.)The Jamisons understood that
the demolition notice applied to the Stiles property as well. (Kathy JamisoraD&p; Jamison
Dep. at 12€1.) Mrs. Jamison stated that she was aware that plaintiffs could have dppeale
Board of Healths decision to a state court. (Kathy Jamison Dep. a76740ther than filing the
instant suitalleging violations of plaintiffs constitutional rights under the federal and state
constitutions plaintiffs did not appeathe administrativeondemnation decision. (Jamisbep.
at121.)

In May 2010, Jamisorcontacted Community Development Director Keys
regarding the availability of grant monies through the Neighborhood StabitizRrogram
(“NSP) for rehabilitation of the Mulberry and Stiles properties and/or reimburdeofehe
value of the properties to be demolished. (Jamison Dep. aR7,2Keys Aff. {1 15.) Keys
informed Jamisoithat theNSP moniesvereappropriated for other projects and not available for
his requested use. (Jamison Dep. at £24.5 letter dateduly 26, 2010 Keysagain explained
the unavailability of theNSP grant moniesfor Jamison’srequestand informed plaintiffs that
asbestos inspections would be completed at the Mulberry and [Bolesrtiesn preparation for

demolition (Id. at 4849, Ex. P.)

* NSP funds are usday the City to prepare and demolish properties condemned by the Board of Héaygh Aff.
16.) The funds that are applied to demolitions are reimburséutdISP grant by placing an assessment on the
property owneéss tax duplicate; the funds do notmdiurse a property owner for the cost or value of demolished
property and are not available to property owners attempting to rehaléitéé properties. (Keys Aff. 1%9)
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On May 16, 2010, employees of a private company hirethéZity to conduct
the required asbestos inspecti@mered the Mulberry propert{fKeys Aff. 1 1115) Jamison
received a call froma neighborthat day informinghim that two men had broken into the
Mulberry property. (Jamison Degat 130) Jamisonimmediatelycalled the police and droaer
to theproperty (Jamison Depat 13232.) When he arrived, thdfmers informed him that the
two men were asbestos inspectors hired by the Qdy.at 132) Jamisonwas upset and the
police asked the inspectors to leave. (Jamison Dep. aBABJdamisonlater learned thathe
asbestos inspectogainedentry into the Stiles propertyld( at 13637.) Ultimately, the asbestos
inspection of both properties was conducted, but to date, the properties have not yet been
demolished. (Keys Aff. 11 11-15.)

C. Defendants Motions for Summary Judgment

Defendants have moved separately for summarynpaedg The Health District
defendantsmotion argues thailaintiffs’ failure to appeal thadministrativecondemnation and
demolition orders at issue is fatal to their federal claimder the doctrine ofes judicata
Specifically, these defendardsgue thatthe Board of Healths nuisance finding as to plaintiffs
real properties is an unreviewed final decision of a state administletdye which the Court
must give preclusive effect. The Heath Districlethelants urge that each of plaintifedaims can
be rejected as a matter of law as was dorizawet v. City of ClevelandNo. 1:03CV1623Doc.
No. 43 at 1011 (N.D. Ohio March 4, 20043ff'd 456 F.3d 549, 552 (6th Cir. 2006) addition
to echoing the Health District defenddntss judicataarguments, the iy defendants argue that
the abatement of a public nuisance cannot result in an unconstitutional taking fglaakihgs
claim is not ripethey have not brought a sufficient mandamus requestthenevidence shows

that none of plaintiffsconstitutonal rights was violated. Furthdfeysasses thathe isentitled
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to qualified immunity. As to plaintiffsstate law claims, the Health District defendants ask that
the Court decline to exercise supplemental jurisdiction over those @ansisant t28 U.S.C. §
1347(c)(3)or, in the alternative, these defendants, along with the City defendants, agsarethe
entitled to statutory immunity and/or judgment as a matter of law on pldisti#fe law claims.
Plaintiffs have filel a single brief in opposition. The docket text indicates that
plaintiffs’ brief is a response to both of the pending motions for summpuaiyment; however,
plaintiffs’ brief only offers argument in response tiee Health District defendantsnotion.
Plaintiffs do not disputethat they failed toappeal thestateadministrativerulings but argue
insteadthat the“overwhelming focus and gravamen of this case is the unlawful conduct of but
one of the defendants, Anthony Angél@Doc. No.57 at 2.) The remainder of plaintiffisrief
discusses almost exclusively the conduct of defendant Angelo aloneh&yhallege acted with
reckless and deliberate indifference to plaintisibstantive due process rights by revoking
plaintiffs’ occupancy permits and thereafterusaig to reinspect the property. Plaintifisssert
Angelo’s conduct was motivated by a desire to run compepngperty owners such as
plaintiffs, out of the city In supmrt, plaintiffs offer the affidavis of realtor Marlin Palich and
plaintiff Kenneth Jamison, as wellas Angelo’s personnel record. Plaintiff@argue these

documentscreate issues ommaterial fact preventing summary judgment and establisat

® Defendants urge the court to disregard Palich’s affidavit becauseiffgaititl not previously identify Marlin
Palich as a witnessSée Doc. No. 10, Plaintiff's Initial Disclosures.) Plaintiffs had an diltsoduty under Fed. R.
Civ. P. 26 to discloséo defendants those persons likely to have discoverable information angpterseant their
required disclosures in a timely manner upon the discovery of additidaahiation. Fed. R. Civ. P. 26(a)(1)(i) and
(e)(2). Palich’s affidavit was signed on Dedmm 21, 2011, more than four months after the fact discovergftut
date (August 8, 2011) set by the Court in this case. (Doc. N@.)Further, the averments in the affidavit consist
almost entirely of speculation and hearsay statements. For thegasiethe Court finds that consideration of this
affidavit would prejudice defendants. The affidavit, therefore, shalbaaonsidered by the CouHeard v. Cnty.
of SummitNo 5:05CV3001, 2007 WL 846512, at-76(N.D. Ohio Mary 20, 2007).
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Angelo’s wrongful conduct was motivated by Angelalesire to deprive Jamisarf his real
property. (Jamison Aff. 1 9, 35, 27, 37.)

Both sets of defendants have replied to plaintidigposition brief, arguing that
plaintiffs have failedo come forward with anpdmissibleevidence that creates a genuine issue
of material factand, therefore, summary judgment remains appropriate.

Il. DISCUSSION
A. Summary Judgment Standard
Rule 56 of the Federal Rules of Civil Procedure provides in relevant part as
follows:
(&) Motion for Summary Judgment or Partial Summary Judgmeparty may
move forsummaryjudgment identifying each claim or defenser the part of
each claim or defenseon whichsummaryjudgmentis sought. The court shall
grantsummaryjudgmentif the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law. The
court should state on the record the reasons for granting or denying the motion.
A movant is not required to file affidavits or other similar materials negating a clamhich its
opponent bears the burden of proof, so long as the movant relies upon the absence of the
essential element in the pleadings, depositions, answers to interragaémdeadmissions on
file. Celotex Corp. v. Catretg77 U.S. 317 (1986).

In reviewingsummaryjudgmentmotions, this Court must wethe evidence in a
light most favorable to the nemoving party to determine whether a genuine issue of material
fact exists.Adickes v. S.H. Kress & C898 U.S. 1441970); White v. Turfway Park Racing
Assn, 909 F.2d 941, 94314 (6th Cir.1990). A fat is “material only if its resolution will affect
the outcome of the lawsuiAnderson v. Liberty Lobby, Inc477 U.S. 242, 2481986).

Determination of whether a factual issug‘genuine” requires consideration of the applicable
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evidentiary standard¥hus, in most civil cases the Court must de€idbether reasonable jurors
could find by a preponderance of the evidence that therfronng party] is entitled to aerdict
[.]” 1d. at248.

Summaryjudgmentis appropriate whenever the nomoving party fails to make a
showing sufficient to establish the existence of an element essential to tgat pase and on
which that party will bear the burden of proof at triéklotex 477 U.S. at 322. Moreoveétjt]he
trial court no longer has the duty to search the entire record to estalalish igbereft of a
genuine issue of material facGtreet v. J.C. Bradford & Co886 F.2d 1472, 14780 (6th Cir.
1989), citing Frito—Lay, Inc. v. Willoughby863 F.2d 1029, 1034 (D.CCir. 1988). The
nonmoving party is under an affirmative duty to point out specific facts in the resarchas
been established which create a genuine issue of materidtdiésdn v. Columbus301 F.Supp.

1, 4 (S.D.Ohio 1992). The nemovant must show more than a scintilla of evidence to overcome
summaryjudgment it is not enough for the nemoving party to show that there is some
metaphysical doubt as to material fadds.

B. Plaintiffs’ Federal Claims

To prevail on their federal § 19&laims, plaintiffs must allege facts sufficient to
establish that: (1) they were deprived of a right, privilege, or immunity egchy the
Constitution or laws of the United States, and (2) that the alleged deprivatioramsed doy
someone acting undeolor of state lawAm. Mfrs. Mut. Ins. Co. v. Sullivab26 U.S. 40, 4%0
(1999).

1. TakingsClaim
Count One of the amended complaint alleges that defendants’ condemnation of

plaintiffs’ real properties was “arbitrary and capricious” and violated thénga Clause of the
11



Fifth Amendment to the United States Constitution. (Am. Compl. Y B957The Gty
defendantassert that plaintiffstakingsclaim fails on several grounds. First, the abatement of a
public nuisance via condemnation/demolition does not represent a viable taking. Second,
plaintiffs’ failure to exhaust their administrative remedieasdio appeal of the Boawf Healths
determination renders any taking claim barreddsjudicata Third, plaintiff s mandamus claim

is not ripe for adjudication because plaintifésled to make a sufficient mandamus request in the
state coud (Doc. Na 42-1 at 1315.) The Citys first and second grounds for dismissal of the
takings claimarewell taken The third ground is not relevant to the facts of this case because, as
discussed below, there was no “taking.”

The Fifth Amendment proscribes the taking of property without just
compensation.WilliamsonCnty.Redl Planning Commn v. HamiltonBank 473U.S. 172, 194
(1985. Such compensation, however, is not mandated where the state legitimatelgesxits
police power to abate a propertyisance Davet v. City of Clevelandt56 F.3d 549, 553 (6th
Cir. 2006) (citingLucas v. S.C. Coastal Counctlo5 U.S. 1003, 1022 (1992)) (citation omitted).
In 8§ 1983 actions seeking redress for deprivations of real property, the Sigtht Golds that
the question of whether a landowrseproperty constitutes a public nuisance is fully anally
litigated where the landowner does not avail himself of a right to appeal an ddatirgs
decision which would provide a full opportunity to litigate thguestion.Crow v. City of
Springfield, Ohig 15F. App’'x 219, 22324 (6th Cir. 2001)djting Patsy v.Bd. of Regents of the
State of Florida457U.S. 496 (1982)Bannun, Inc. v. City of Louisvill®58 F.2d 1354 (6th Cir.
1992).

As the Sixth Circuit explained iDavet,
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When a state agency acting in a judicial capacity resolves disputed issues of fact
properly before it which the parties have had an adequate opportunity to litigate,
federal courts must give the agereyactfindirg the same preclusive effect to
which it would be entitled in the Stasecourts. . . Under Ohio lawyes judicata,
whether claim preclusion or issue preclusion, applies to administrative
proceedings that are of a judicial nature and where the partieshbd an ample
opportunity to litigate the issues involved in the proceeding.

Davet 456 F.3d at 552 (internal quotation marks and citations omitted).

Here, the record evidence is clear that the properties at issue were condemned and
placed on the dentibon list to abate a public nuisanqgaursuant tothe Warren Codified
Ordinances. The Boardf HealtHs actions represent the enforcement of a legitimate police
power, and are thus not a compensable takidayet 456 F.3d at 553ndeed plaintiffs do not
seek to contest the legitimacy of the Board of Healtis nuisance and condemnation
determinationsand admit that they failed to exhaust their administrative remég@ies. No. 57
at 19) In any event, faintiffs’ subsequent failuréo appeal the Boaraf Healths final
determination, renders that decisioes judicata and therefore, precludes plaintifffrom
asserting their taking claings a matter of lawand those claims are dismiss&age Davet, supra;
Crow, supra

Furthermore, to the extent phiffs seek to impose personal liability upon the
individual defendants for the alleged unconstitutional taking of their real property, slaima
fails as a matter of law. A takisglaim cannot be asserted against an individual defendant.
Coles v. BAOf ParkCommirs, No. 3:08CV2968, 2009 WL 2922036, at *1 (N.D. Ohio Sept. 8,

2009) ([P]laintiffs cannot assert a claim for a violation of the Takings Clause agams

individual defendant)’(citing Vicory v. Walton 730 F.2d 466, 467 (6th Cir. 1984)).

® To the extat Count One of the amended complaint seeks to assert a violation ofith€distitution, it states no
cognizable claim upon which relief can be granted. The Ohio Constitldies not create a private cause of action
13



2. Due Proces€laims

a. Procedural Due Process

Count Two of the amended complaint alleges defendaatsxduct deprived
plaintiffs of their constitutional right to substantive and procedural due proceasvo{Am.
Compl. 11 2, 662.) The Sixth Circuithas nted that “[p]Jrocedural due process generally
requires that the state provide a person with notice and an opportunity to be heard before
depriving that person of a property or liberty intefe8tarren v.City of Athens411 F.3d697,
708 (6th Cir. 2005) It is undisputed that plaintiffs were provided notice and a full opportunity to
be present at the Boaaf Healtis condemnation hearing and to present evidence challenging
the condemnation and demolition determinations. Plaintiffiééd to avail themséves of this
opportunity.Accordingly, plaintiffs procedural due process claim lacks mant is dismissed
Crow, 15F. App'x at 224 (‘there is no due process violation when the municipality abates a
nuisance pursuant to notite(citing Emery v. Toledol78 F.3d 1294 (6th Cir. 1999)).

b. Substantiv®ue Process

The right not to be subject tarbitrary or capriciousaction by a state either by
legislative or administrative action is commonly referred to ‘esubstantive due process right.
Pearsonv. City of Grand Blanc961 F.2d 1211, 1217 (6th Cit992).In Countyof Sacramento
v. Lewis, 523 U.S. 833 (1998), the Supreme Court discussed at length hotsuthetantive

component of the Due Process Clause is violated by executive action only whemroperly

for monetary damageBavet v. Cityof Cleveland No. 1:03CV1323, Doc. No. 43 at 17 (N.D. Ohio Mar. 4, 2004)
(“Ohio law is devoid ba statute akin to 42 U.S.C. 183, which enables direct causes of action for monetary
damages for fegtal Constitutional violationd-urthermore, although sarstates imply a cause of action against
both individuals and governmentsr monetary damages for violations of state constitutions, Ohio is notgamon
them?) (citing Provens v. Stark Cnty. Bd. of Mental Retardation & Developmental Disabibde®hioSt. 3d 252
(1992)); see alspSanford v.Cnty.of Lucas, Ohip3:07 CV 3588, 2009 WL 723223at *7-8 (N.D. Ohio Mar. 16,
2009)(citations omitted).
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be characterized as arbitrary, or conscience shocking, in a constitugosdl 523 U.S. aB33
(internal quotations and citation omitted).

Paintiffs have failed to come forward with any evidence to support their
substantive due proceskim. To prevail on their substantive due process clgimintiffs must
prove that the City, the Health District, atlde individual defendant$acted in a ranner
offensive of community standards of decency and with a callous indiffereptaintiffs rights,
so to rise to the level of reckless or appalling behdvidavet No. 1:03CV623Doc. No.43 at
13. The undisputed facts before the Court do not stippoh a claim

Following the inspection of plaintiffsreal properties by a registered sanitarian,
defendants condemnélde propertiess public nuisancgsursuant tdocal ordinancesPlaintiffs
received notice of these determinations and had an twpytyr to challenge the sanitarian
findings at a public hearinglaintiffs, however, did not appear at the hearing and did not appeal
the Boardof Healths subsequent determination that the properties be demolished. Plaintiffs
were provided notice of the demolition orders, but again failed to appeakasonable person
could conclude that defendantonduct was offensive of the standacdsiecency, conscience
shocking, or that they acted with callous indifference to plaintfig'stitutional rights.

Finally, plaintiffs effort to severtheir substantive due process clamgainst
defendant Angelas unavailing.Plaintiffs opposition brief statesthe gravamen of plaintiffs
lawsuit is against defendant Angelo, not the Board Counts Two through Five, sets forth.
the alleged wrongful and unlawful conduct. of. Angelo, not of the defendant Health District or
any defendant other than AngéldDoc. No.57 at 19.)Relying on the affidavit of Jamison,
plaintiffs assert thatAngelo told Jamison that the occupancy certificate on the Mulberry

property was good; Angelo refused to inspect the Mulberry property phnpbaitdiffs’ purchase
15



thereof;, Angelts ownership of rental properties within the City creates a conflict of inteits
respect to his public duties; and Angelo engaged in a pattern of revoking occupants gretm

then refusing to rnspect properties, leading to their condemnation and subsequent sale to his
businessassociatesPlaintiffs assert that these avermemsate an issue of material fact as to
whether Angelo’sole as inspector was improperly motivated by his status as landowner within
the Cityand thus, whether he deprived them of their substantive due process rights.

Plaintiff Jamisofs affidavit howe\er, is deficientas a matter of lawn several
respectsThe Sixth Circuit has held thait is well settled that only admissible evidence may be
considered by the trial court in ruling on a motion for summary judgmgvitey v. United
States 20 F.3d 222, 226 (6th CilL994).Fed. R. Civ. P. 56(c)(4) requires that an affidéie
made on personal knowledge, set out facts that would be admissible in evidence, and show that
the affiant or declarant is competent to testifythe matters statédFed. R.Civ. P. 56(c)(4).
Statements maden information andelief are insufficient to satisfy the personal knowledge
requirement of Rule 56(elReddy v. Good Samaritan Hosp. & Health CiB7 F.Supp.2d 948,
956(S.D. Ohio 2000)(citations omitted). Moreove “ [i]t is well settled that courts should
disregard conclusionef law (or ‘ultimate fact) found in affidavits submitted forsummary
judgment.” Harrah’s Entmt, Inc. v. Ace Am. Ins. CalQ0 F. Appx 387, 394 (6th Cir2004)
(quoting F.RC. Intl, Inc. v. United States278 F.3d 641, 643 (6th Ci2002)) In addition,
“hearsay evidence cannot be considered omotion for summary judgmehtwiley, 20 F.3dat
226. Finally, n Biechele v. Cedar Point, Inc747 F.2d 209, 215 (6th Cid984) the Sixth
Circuit held that a party does not create a genuine issue of material fagtdbyirsg an affidavit
which contradicts his previously given deposition testimdigre, not only does Jamison’s

affidavit contradicthis prior deposition testimonys discussd aboveput alsoit is replete with
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speculation, legal conclusions, and inadmissible hearsay, and is thus insufoceeate a
question of fact upon which summary judgment may be dénied.

Further Jamison’scontentionsthat Angelorepeatedly refused to -fespect the
Mulberry propertywrongfully refused to turn the water on to the Stiles propartg told him to
“get out of Waren” do not rise to the level of conscious shocking or reckless or appalling
behavior sufficient to support a substantive due process &a&aj.e.g., Nuchols v. Berrqrith8
F. Appx 414, 418 (6th Cir. 2008) (death threats of sheriff did not create a substantial due
process violation).

For all the foregoing reasons, plaintiffs’ substantive due proctss is
dismissed.

3. Fourth Amendment Claim

Finally, plaintiffs’ amended complaint alleges that their Fourth Amendmdrisrig
were violated when asbestos contractors hired by the City entered the cotidéutiperry and
Stiles propertiesThe City defendants argue that the warrantless entry into plaintiffal
properties did not invade a constitutionally protected privacy inteRaintiffs offer no
argument in opposition.

The Fourth Amendmenprovides that'[t]he right of the people to be see in

their persons, houses, papers, and effects, against unreasonable searchesrasds$eilt not

" Specifically, the allegations contained in paragraph 27 of Jamison’aatfidthat Angelo engaged ihe practice
of revoking permits for his own personal gainonsist entirely of hearsay statements madéhbyacquaintance of a
former police chief for which there is no readily discernible nbearsay use. Further, the averments in paragraph
9—that Angelos dual status as landlord and sanitarian creates a conflict of irt@resimpermissibly speculative,
not based on a factual foundation arising from personal knowledge, ams$emipultimate conclusions of law,
which Jamison is not qualified to make. Similarly, the statements agggrh 37-that Angelo had a pecuniary
interest in preventing the 4iaspection of plaintiffs real properties and exercised Higower to arbitrarily,
capriciously, wrongfully and unlawfully dehy Jamisohs requests for pelits—are bare legal conclusions for
which no factual support is offered. Each of the previously mentiametments is legally insufficient to create a
genuine issue of material fact.
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be violated, and no Warrants shall issue, but upon probable causeU.S. CONST. amend.
IV. The Sixth Circuit has not had an opportunity to addrtheissue however, several other
circuits have held that the warrantless entry to abataliaancedoes not violate thé&ourth
Amendmentprovided such entry does not invade a constitutionaltyected privacy interest.
See Schneider v. Cnty. of Saredn,28 F.3d 89 (9th Cir. 1994) (counsywarrantless seizure of
vehicles pursuant to nuisance ordinance was not in violation of Fourth Amendment, where owner
parked vehicles on a 1.4 acre lot approximately 240 feet from a house the owrtotdrite
tenants; owner had no legitimate expectation of privacy in a field adjacent toeaimausch he
did not live);Hroch v. City of Omaha4 F.3d 6938th Cir. 1993) (demolition without a warrant
of deteriorated buildingsondemneds publicnuisancesvas not an unreasonable seizure, where
owner did not live in the buildings nor did he take any steps to protect the pgrsopaity
contained in the buildings).

The Fifth Circuitdecisionin the analogousase ofFreeman v. Cityf Dallas 242
F.3d 642(5th Cir.2001),is particularly instructive. In that case, the court resolved the issue of
whether a warrantless entrance ugondemned propertychedled for demolition violated the
property owners FourthAmendment rights. Theourtconcluded that a warrant is not necessary
when enteringproperty that has been declared a nuisance by means of established police power
proceduresas such entry is reasonable under the Fourth Amendment. In doing soouhe
found that the property owners had been afforded adequate due process relating to the
condemnationproceedings and, therefore, the warrantless entrance upon the property to
remedide the established nuisance was reasonable under the Fourth Amendiheait.653.
Moreover,the courtdetermined that the entry was reasonable because the property owners did

nothave a legitimate expectation of privacy once the properties were condemned amdd.aca
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The Fifth Circuit's decision inFreemenis persuasiveand applies to the facts of
this caseHere plaintiffs were afforded notice and a hearmegarding theeondemnation of the
real properties. Rintiffs failed to contest the condentiwen determinations andere notified
that the properties had been condemned and scheduled to be demolisheasb&stos
inspectors’entrance upon the condemned and vacant properties was to renzegiatdic
nuisanceand as such was reasonaliforeover,at the time of the asbestwspectorsentrance,
the properties were vacailhus, paintiffs did not have a legitimate expectation of privacy in the
condemnedbuildings. Accordingly, plaintiffs Fourth Amendment claim fails as a matter of
law.®

C. Plaintiffs’ State Law Claims

The Health District defendants have requested that the Court decline jursdictio
over plaintiffs’ state law claims. The district court may decline to exercise supplemental
jurisdiction over a claim if the district court has dismissed all claims over which itrigasabd
jurisdiction. 28 U.S.C. 8367c)(3). The decision to exercise supplemental jurisdiction depends
on “judicial economy, convenience, fairness, and comity.” Carnegie-Mellon Univ. v. Cohill,

484 U.S. 343, 3501988). ‘When all federal claims are dismissed before trial, the balance of
considerations usually will point to dismissing the state law claims, or remandimgtthstate
court if the action was removédMusson Theatrical, Inc. v. Fe@Exp. Corp.,89 F.3d 1244,
125455 (6th Cir.1996). Havingdeterminedat an early state of litigatiotihat all of plaintiffs’

federal claims in this actiolack meri{ the Court findghat this factor, coupled witlissues of

8 Keys has raised gualifiedimmunity defense to plaintiffsFourth Amendment claim. UndeBaucier v. Katz533
U.S. 194 (2001)pverruled on other grounds by Pearson v. Callahas5 U.S. 223 (2009), in order to grant
qualifiedimmunity, the Court must decide whether Keys violated plaintiffsurth Amendment constitutionaght
to be free from unreasonable searches and seizures and, if so, whether ttitatticoals right was clearly
established. The Court has concluded that plaistifourth Amendment rights were not violatadd so it is
unnecessary to proceed furthdth thequalifiedimmunity analysis.
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comity, militates in favor of this Court declining toexercise supplemaeait jurisdiction over
plaintiffs’ state law claimsAccordingly, this actionis remandedo the Trumbull County Court
of Common Pleakr adjudication of plaintiffs’ state court claims
[I. CONCLUSION
For all of theforegoing reasonsthe separately filedmotions for summary
judgment areGRANTED in part. Plaintiffs’ federal claims are herei)SMISSED. Further,
the Court declines to exercise its supplemental jurisdiction over plaintiffs’latatelaims and

those claims arRBEMANDED to the Trumbull County Court of Common Pleas.

IT 1S SO ORDERED.

Dated:September 24, 2012 SLo o
HONORABLE SARA LIOI
UNITED STATES DISTRICT JUDGE
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