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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE CINCINNATI INSURANCE Case No. 4:11CV106

COMPANY,

MAGISTRATE JUDGE

)
)
Plaintiff, )
g GEORGE J. LIMBERT
)
)

V.

SIMPLEX GRINNELL, LP., et al., ) MEMORANDUM OPINION & ORDER

Defendants. )

The instant matter is before the Court on the following motions: Plaintiff The Cincinnati
Insurance Company'’s (“CIC”) motion to dismiss its case without prejudice pursuant to Federal Rul
of Civil Procedure 41(a)(2) (ECF Dkt. #30); Plaifsi motion to stay to allow the state court action
to proceed in due course (ECF Dkt. #22); Plfiatmotion for leave to file an amended complaint
(ECF Dkt. #26); Defendant Simplex Grinnell LP’s (“Simplex”) motion for summary judgment (ECF
Dkt. #15); and Plaintiff's motion for an addital time to respond to defendant’s motion for
summary judgment (ECF Dkt. #36).

For the following reasons, the Court GRANTS Riidi’'s motion to dismiss the instant case
without prejudice. ECPkt. #30. Consequently, the Court DENIES AS MOOT the remaining
motions pending in this case. ECF Dkt. #s 15, 22, 26, and 36.

L. PROCEDURAL AND FACTUAL HISTORY

On September 22, 2010, Simplex filed a complaint against Windsor House, Inc. (“Windsor”’
in the Trumbull County Court of Common PleaSithplex v. Windsor Housmse”). SeeCase
Number 2010CV2503 at http://courts.co.trumbull.oh.us/pa.urd/pamw2000.docket_Ist?4492358:
Simplex asserted in the first count of its cdanqt that Windsor owed it the sum of $30,898.70 for

a statement of account for goods, materials and/or services delivére8implex averred in the

Dockets.Justia.com


http://dockets.justia.com/docket/ohio/ohndce/4:2011cv00106/172121/
http://docs.justia.com/cases/federal/district-courts/ohio/ohndce/4:2011cv00106/172121/37/
http://dockets.justia.com/

second count that it provided Windsor with the goodgerials, and/or services, Windsor accepted,
and Windsor therefore owed Simplex for goadsterials, and/or services deliverdd. In the

third count, Simplex asserted a claim of unjust enrichmieiht.On December 10, 2010, Windsor
answered the complaint and filed a counterclaiaireg} Simplex, alleging that it retained Simplex’s
services to maintain, repair and upgrade itgngfer system at Liberty Health Care Center
(“Liberty”) and Simplex negligently inspected, migimed, repaired and/or replaced the sprinkler
system during 2008 and 2009 which resulted in damage to Liberty’s structure, equipment ar
supplies and caused business interruptions and lost profits in 2009 and 2010. ECF Dkt. #30-1 a

On December 15, 2010, CIC filed a complamthe Trumbull County Court of Common
Pleas against Simplex and John Does | thrdMgh Case Number 2010CV3223, which Simplex
removed to this Court on January 18, 2011. ECF#ktIn this complaint, CIC averred that it had
an insurance policy in full force and effect i thame of Omni Manor, tn for business property
and other coverages on property located at T3u&rchill-Hubbard Road in Youngstown, Ohio.
ECF Dkt. #1-2 at 4. CIC indicated that the inswwepolicy also covered Liberty as an additional
named insuredlid.

In its First Claim for Relief, CIC averred that Simplex, through its employees and authorizec
representatives, negligently inspected, recommended, maintained, repaired, and replaced numet
components of Liberty’s sprinkler system?2@08 and 2009 which resulted in the sprinkler system
leaking and allowing water to pour into Libgg facility on Decembe, 2009. ECF Dkt. #1-2 at
6. CIC indicated that Liberty sustained propegtylipment, and supply damages due to Simplex’s
negligence and incurred business interruptions and additional labor costs, as well as significe
expense to clean, repair and replace its damaged propertZIC averred that Liberty reported
its loss and damages to CIC and @Hid in excess of $25,000.00 to Libertg. CIC alleged that
by way of the payments to Liberty, it became subrogated to the extent of those payments to t
interest of Liberty against third-parties, including Simplés. CIC’s Second Claim for Relief

adopted and realleged the prior facts of the comaith asserted claims of negligence against John



Does I-V, employees and authorized repredbmim of Simplex that made the inspections,
recommendations, services, repairs and replacement of components of the sprinkler system
Liberty’s facility. ECF Dkt. #1-2 at 7. CICaimed subrogation against John Does 1-V by reason
of the payments it made to its named insured,tybafter CIC paid Liberty for reported losses and
damages from the sprinkler system leaking and allowing water to pour into the faddility.

Upon removal of CIC’s complaitd this Court, Simplex answed, admitting that it entered
into a contract with Liberty and denying all othéegations of the complaint. ECF Dkt. #2 at 1-4.

On March 2, 2011, the parties consented to the jurisdiction of the undersigned. ECF Dk
#12. On March 24, 2011, Simplex filed a motiondommary judgment asserting that it is entitled
to judgment as a matter of law because the subrogation waiver in the contract between Liberty a
Simplex bars CIC’s claims, the contract betwedrerty and Simplex had a one-year contractual
statute of limitations which bars CIC’s clainasyd CIC has no tort remedy because Simplex owed
it no tort duty independent of the contract between Liberty and Simjuleat 6.

On April 13, 2011, CIC filed a motion for exteas of time in which to perform discovery
and file a response to Simplex’s motion for summadgment. ECF Dkt. #17. The Court granted
this motion and ordered CIC to perform discoveny file a response to the motion for summary
judgment by July 15, 2011.

On June 10, 2011, the Court granted an oral motion made by both parties at a telephor
conference to extend the discovery deadline and CIC’s time to respond to the motion for summsa
judgment to August 15, 2011. ECF Dkt. #20.

On June 27, 2011, CIC filed the instant motiostty the instant case in order to allow the
Simplex v. Windsor Housase to proceed. ECF Dkt. #22. @xXplained in its brief in support of
the motion that the instant case and3mplex v. Windsor Housase both had the same underlying
facts. Id. at 3. CIC asserted that Simplex incorreaintified Windsor in its action in Trumbull
County and Liberty filed an answer to the comtland asserted a counterclaim against Simplex

for the damages that it sustained as a restilSimplex’s negligence in the inspections,



recommendations, services, repairs and replaceofecdmponents of # sprinkler system at
Liberty’s facility. Id. CIC noted that before CIC calutonsolidate its December 15, 2010 action
in Trumbull County with th&implex v. Windsor Housase, Simplex filed a notice to remove that
case to this Courtld. CIC indicated that it had a pending motion to intervene irStimgplex v.
Windsor Housease.Id. at 4.

CIC explains in its motion to stay thide complaint beforéhis Court and th&implex v.
Windsor Housease remain pending and involve commonassaf law and fact. ECF Dkt. #22 at
4. CIC claims that judicial economy requires tttz¢ cases be joined so that discovery and
investigation need only be performed onég. CIC also asserts that inconsistent decisions may
emanate if both cases continue to go forward at the same ltim&Vhile Simplex had suggested
to CIC that theSimplex v. Windsor Housmse should be removed and consolidated with the case
before this Court, CIC responds that it is not pcatto do so because Simplex is the plaintiff in
the Trumbull County case and Liberty, the defendatiie Trumbull County case, has decided not
to remove the action to federal courtl. CIC moves this Court toast the instant case so that it
may intervene in th8implex v. Windsor Housase where all parties are represented in one action.
Id. OnJuly 11, 2011, Simplex filed a brief in oppasitio CIC’s motion to stay. ECF Dkt. #23.
Simplex argues that the instant case carebelved on different legal issues than Simplex v.
Windsor Housease, the instant case has progressed further th@mtpkex v. Windsor Housase,
and a stay of the instanase could result in an indefinitelay because the state court lacked
jurisdiction of the instant claims and pending rap§ could change the procedural posture of that
case.ld. Simplex contends that the sole claims in the instant case are claims of subrogation and tt
the issues that it raises in its motion for summary judgment relate solely to legal issues and depe
in no way upon the factual development of the state court téhsat 4. Simplex notes that it had
filed a notice of voluntary dismissal with the stateirt and it intended to file a motion to realign
the parties, which would allow removing the action for consolidation in federal court if gréhted.

Simplex further noted that CIC’s motion to intervene in the state court action had not yet bee



granted.Id.

On July 12, 2011, CIC filed a reply in supporttsfmotion to stay, asserting that Simplex
has created the burden with the state and fedeualscby filing its collection action in state court
and then removing CIC’s property damage actiothte Court. ECF Dkt. #24 at 2. CIC also
contends that both cases must resolve whethed&imwas negligent in the repair, maintenance and
service performed on the spkier system at Libertyld. CIC states that both cases must also
interpret the numerous oral and writtemesgments between Simplex and Libery. CIC argues
that a determination by this Court on issuestdrpreting contracts between Simplex and Liberty
may prejudice Liberty’s counterclaim in state cawen though Liberty is not a party to the federal
action. Id. CIC further asserts that discovery in SBienplex v. Windsor Housmse had been
delayed because Simplex has objected to £Ha@btion to intervene and discovery should not
proceed until all parties are involved and represenidat 3.

On July 18, 2011, CIC filed a motion to amenccivsnplaint in this Court. ECF Dkt. #26.
CIC indicated that upon receiving Simplex’s initisdclbsures, it was now able to identify the John
Doe defendants and wished to aisadditional theories of recomeagainst Simplex, including gross
negligence and recklessness and the breach of express warrdohtes2-3. Simplex filed an
opposition to the motion and CIC filed a reply. ECF Dkt. #s 31, 32.

On August 2, 2011, CIC and Simplex filed a jaimotion to extend the current scheduling
deadlines in this case by ninety days. ECE BR9. The Court granted the motion, extending the
discovery, expert discovery, and dispositive motion deadlines.

On August 8, 2011, CIC filed a motion to disntlss instant case without prejudice pursuant
to Rule 41(a)(2) of the Federal Rules of Civil Procedure. ECF Dkt. #30. Simplex filed a brief ir
opposition to the motion to dismiss on Augilist 2011 and on August 17, 2011, CIC filed a reply
brief. ECF Dkt. #s 34, 35.

CIC also filed a motion for an extension of timihin which to file a response to Simplex’s

motion for summary judgment and this Courrmfed CIC an extension until September 15, 2011



in which to file its response. ECF Dkt. #33.
1. RULE 41(A)(2) MOTION TO DISMISSTHE INSTANT CASE (ECF DKT. #30)

CIC moves this Court pursuant to Rule 41(ajithe Federal Rules of Civil Procedure to
dismiss the instant case without prejudice, asggthiat proceeding in both the instant case and in
the Simplex v. Windsor Housmse would create needless duplication of discovery on common
issues of law and fact and may result in inconsistecisions and rulings on legal issues that could
affect all individuals and entities involved, includindpkerty, who is not a party to the instant federal
action but only a party to the state case. ECF Dkt. #30 at 2-4.

Federal Rule of Civil Procedure 41(a) provides in pertinent part:

(a) Voluntary Dismissal.

(1) By the Plaintiff.
(A) Without a Court Order. Subgt to Rules 23(e), 23.1(c), 23.2 and
66 and any applicable federal statute, the plaintiff may dismiss an

action without a court order by filing:

() a notice of dismissal before the opposing party serves either an
answer or a motion for summary judgment; or

(i) a stipulation of dismissal signed by all parties who have appeared.

(B) Effect. Unless the notice or stipulation states otherwise, the
dismissal is without prejudice. But if the plaintiff previously
dismissed any federal-or stateuct action based on or including the
same claim, a notice of dismissgilerates as an adjudication on the
merits.

(2) By Court Order; Effect. Except psovided in Rule 41(a)(1), an action
may be dismissed at the plaintiff'sjtest only by court order, on terms that

the court considers proper. If a defendant has pleaded a counterclaim before
being served with the plaintiff's motion to dismiss, the action may be
dismissed over the defendant’s objection only if the counterclaim can remain
pending for independent adjudication. lI&ss the order states otherwise, a
dismissal under this paragraph (2) is without prejudice.

Fed. R. Civ. P. 41(a)(1)-(2). Whether a dismissal should be granted under the authority of Ru
41(a)(2) is within the sound discretion of the district co@tover by Grover v. Eli Lilly & Cq 33
F.3d 716, 718 (BCir. 1994);Banque de Depots v. National Bank of Detr#@1 F.2d 753, 757 {6



Cir. 1974).

The primary purpose of the rule in interposingthquirement of court approval is to protect
the nonmovant from unfair treatme@over, 33 F.3d at 71&ee also Langley v. DaimlerChrysler
Corp., 407 F. Supp. 2d 897, 905 (N.D. Ohio 2005) (degw motion to dismiss where the defendant
had conducted discovery and filed a motion for summary judgment and the Plaintiff gave n
explanation for her request to dismiss). It is an abuse of discretion to grant such a dismissal
defendant would suffer “plain legal prejudice” as a result of a dismissal without prejudice, a
opposed to facing the mere prospect of a second laWsuie v. West Virginia Pulp & Paper Co
330 U.S. 212,217,911 L. Ed. 849, 67 S. Ct. 752 (198i)yer33 F.3d 716 at 718 (citingone.

In determining whether a defendant will sufiéain legal prejudice, a court should consider
(1) the defendant’s effort and expense of preparation for trial, (2) excessive delay and lack
diligence on the part of the plaintiff in prosecuting the action, (3) insufficient explanation for the
need to take a dismissal, and (4) whether a motion for summary judgment has been filed by t
defendant.Grover, 33 F.3d at 718. “There is no requirement that each dbtheea factors be
resolved in favor of the moving party before dissal is appropriate. The factors are ‘simply a
guide for the trial judge, in whom the discretion ultimately rests.Rosenthal v.
Bridgestone/Firestone, Inc217 Fed. Appx. 498, 2007 WL 507624, at **4 @@r. Feb. 16, 2007),
unpublished, quotingovalic v. DEC Int'l, Inc, 855 F.2d 471, 474 {7Cir. 1988), quotinglyco
Labs., Inc. v. Koppers Co., In627 F.2d 54, 56 (7Cir. 1980).

In the instant case, the Court finds that désal of CIC’s complaint is appropriate because
Simplex will not suffer plain legal prejudice. Inviewing the first and fourth factors to determine
prejudice, the Court notes that Simplex has filedotion for summary judgment in this case. ECF
Dkt. #15. Simplex filed the motion on March 24, 20l&$s than a month aftéhis Court set case
management deadlines, which included a disgogteadline of October 1, 2011 and a dispositive
motion deadline of December 15, 2011. ECF B#tl. The pending of a motion for summary

judgment is a factor to consider in determiniindismissal is appropriate, but it does not mandate



a finding of plain legal prejudiceRosenthal2007 WL 507624, at **4. Moreover, courts are less
likely to find legal prejudice whera defendant is still able to peagt a defense in a second action.
Id.(citations omitted).

Here, while Simplex has expended effort and egpeén this case and in preparing its motion
for summary judgment, it is insufficient to justdenial of CIC’s motiorio voluntarily dismiss its
case. Simplex could file the same or nearlysidwme motion in the stateurt since CIC is now a
party to that action. Moreover, much, if not all, of the same discovery is useful to and/or has bee
used in the pending state actionwoich CIC, Simplex and Liberigre all now parties. The Court
notes that CIC filed a motion totérvene in the pending Trumbull Cour8implex v. Windsarase
and the Trumbull County court granted that motion on August 18, 2(dd.. S
http://courts.co.trumbull.oh.us/pa.urd/pamw2000.docket_[st?44923582. The Trumbull Count
Court of Common Pleas also granted Simplex’somao voluntarily dismiss its complaint without
prejudice in that case and its motion to realiga parties such thaVindsor will become the
plaintiff, Simplex will become the defendamdCIC will now become a party and choose whether
to come into the realigned caseagdaintiff or as a defendanid. Thus, all parties are involved in
the Trumbull County case, whereas only CIC and Simplex are parties in the instant case.

The Court also finds that CIC did not excesliwielay or lack diligence in prosecuting the
action in this Court, the second factor in deterngplain legal prejudice. Simplex asserts that CIC
has excessively delayed in the instant case, citing to CIC’s delay in responding to its motion fc
summary judgment. ECF Dkt. #34 at 3. The Cénds no intentional delaon the part of CIC in
prosecuting this case. CIC filed its complagainst Simplex in the Trumbull County Court of
Common Pleas on December 15, 2010. ECF Dkt. #1-2. Simplex removed that case to this Co
on January 18, 2011id. Simplex filed the instant motion for summary judgment on March 24,
2011. ECF Dkt. #15. CIC moved for and this Gguanted an extension of time until July 15, 2011
in which to perform discovery and respond tmfliex’s motion for summary judgment. ECF DKkt.

#17. Simplex did not oppose the extension and thet@inds no intentional delay tactic in CIC’s



extension request, especially when the instard w&s filed only several months prior. ECF DKkt.
#1-2. Simplex attempts to support its allegatibrdelay on the part of CIC by asserting in its
August 16, 2011 response to the motion to dismiss that CIC has been involved in the instant cz
for numerous months “but intervened in theestattion a little over a week ago.” ECF Dkt. #34 at

5. Thisis not true. The Trumbull County court kietoreflects that CIC filed its motion to intervene

in theSimplex v. Windsazase on March 29, 2011, and not the week of August 9, 2Z8d4..
http://courts.co.trumbull.oh.us/pa.urd/pamw2000.docket_|st?44923582. Exhibit #2.

Moreover, the other requests for time extensions to respond to the motion for summar
judgment were made in the presence of and at least with the tacit approval of Simplex. This Col
granted a second extension of time to thégmon June 10, 2011, pursuant to a telephonic hearing
on a motion to quash, aftboth parties orally requested an extension of the time for conducting
discovery until August 15, 2011 and CIC requested an extension of time within which to respon
to the motion for summary judgment. ECF DK20. Again, no objection was made on behalf of
Simplex. CIC then filed a motion for leat® amend its complaint on July 18, 2011, showing
continuing effort to prosecute its case. ECF Dkt. #36. The parties thereaftefdilgdotion on
August 2, 2011 requesting additional time to perfaliscovery and to extend the other deadlines
by ninety days. ECF Dkt. #29. This Court graitteat joint motion and extended the fact discovery
deadline to November 14, 2011, expert discoverlpecember 29, 2011 and the deadline to file
dispositive motions to March 14, 2012. CIC then filed the instant motion to dismiss and thereafte
filed another motion for extension of time to respond to the motion for summary judgment
requesting that the Court allow it to respondh® motion for summary judgment after the Court
ruled on its motion to dismiss without prejudice and motion for leave to file an amended complain
ECF Dkt. #s 30, 33. This last request is atsmspnable, given that the Court’s ruling on the two
other motions would impact whether CIC neededile a response to the summary judgment
motion. Accordingly, the Court finds that CIC didt excessively delay the prosecution of this case

or lack diligence in prosecuting the instant case.



The third factor, CIC’s explanation for the ndeda dismissal, weighs in favor of granting
the dismissal. CIC asserts that the instant case arRirttex v. Windsarase involve common
issues of fact and law regarding CIC, Simplas &iberty, and the liability of Simplex to Liberty
and CIC. ECF Dkt. #30 at 3. CIC points out thditdrty is not a party to the instant case and may
be prejudiced by a ruling of thiSourt in the instant cased. CIC also indicates that discovery
would be duplicated and inconsistent judgments could result on legal isdues.

The Court agrees with CIC that the instease will involve interpretation of the contract
between Liberty and CIC and the contract betweakarty and Simplex, and interpretation of these
contracts will impact Liberty’s rights and counterclaims inSimaplex v. Windsarase in Trumbull
County even though Liberty is not arfyato the instant case. Moreayé this Court were to rule
on the subrogation waiver issue, the Trumbull Cpwoaurt could rule to the contrary on the very
same issues and inconsistent rulings and decisimuld result, especially now that CIC has been
granted permission to intervene in the state case.

For the foregoing reasons, the Court GRANJIE’s motion to DISMISS the instant case
case WITHOUT PREJUDICE. ECF Dkt. #30. Consenjyeall other pending motions in this case
are denied as moot. ECF Dkt. #s 15, 22, 26, and 36.

IT IS SO ORDERED.

SIGNED and ENTERED on this"@lay of September, 2011.

/s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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