Smith v. United

tates of America et al Dac.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

Gerald Smith, Jr., Case No. 4:11 CV 590
Petitioner, MEMORANDUM OPINION
AND ORDER
_VS_
JUDGE JACK ZOUHARY

United States of America, et al.,

Respondents.

INTRODUCTION
Pending before the Courtpso se Petitioner Gerald Smith Jr.’s Petition for Writ of Habea
Corpus pursuant to 28 U.S.C. 82241 (Doc. No. Hg.names the United States of America and tf
Warden at the Federal Correctional Institution in Elkton, Ohio, where Petitioner is incarceratg
Respondents. Petitioner asserts his sentence ypaseah in violation of the Constitution and seek
to either set aside his sentence or reduce the length to the low end of the Guidelines range.
BACKGROUND
In 2006, Petitioner was indicted in the United &saDistrict Court for the Northern District
of Alabama. United Satesv. Smith, No. 1:06-cr-00326 (N.D. Ala. filed Aug. 6, 2006). He wa
charged with one count of distributing five or mgrams of crack cocaine violation of 18 U.S.C.
8841 (a)(1) and (b)(1). After pleading guilty, Petitioner was sentenced to 235 months imprison

In November 2008, Petitioner filed a Motion for Retctive Application of Sentencing Guidelines
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to Crack Cocaine Offense pursuant to 18 U.S.C. § 3582. The Motion was denied, he appeals
the Eleventh Circuit affirmed the district court’'s sentence.

The substance of Petitioner’s present cldonases on the purported unreasonableness of
235-month sentence imposed by the trial court. He uses the following five major points to su
his claims: (1) he was entrapped to sell crackras@ttorney never advised him that entrapment
aviable defense; (2) the trial court failed tosfian him regarding prior convictions the Governmer
used to enhance his sentence; (3) a hearing on that issue was required; (4) the Governmen
have insisted the trial court follow its recommetnoiato sentence him to the lower end of the 188
234-month Guidelines range based on acceptance of responsibility; and (5) counsel was dg
when he allowed the court to disregard Petitian@cceptance of responsibility. Petitioner believe
he is entitled to release based on a void senten@tesnatively, to be resentenced to the lower er
of the Guidelines range. Without addressing tlogppety of Petitioner’s claims, this Court will first
address whether he is entitled to seek relief under 28 U.S.C. § 2241.

ANALYSIS

If a petitioner seeks to challenge the execution of his sentence, he may file a Section
petition in the district court hanvg jurisdiction over his custodiatunited Sates v. Peterman, 249
F.3d 458, 461 (6th Cir. 2001). Butwhere, as here, a federal prisoner seeks to challenge the im
of his sentence on grounds that the sentence waseahfiosviolation of the Constitution or laws of
the United States, or that the court was withotisgliction to impose such sentence, or that th

sentence was in excess of the maximum authobgeldw, or is otherwise subject to collatera
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attack,” he generally must file a Section 2255 motion to vacate, set aside or correct sentence in tt




sentencing courtSee 28 U.S.C. § 2255¢eealso Charlesv. Chandler, 180 F.3d 753, 755-56 (6th Cir.
1999).

A federal prisoner may not challenge hiseiction and sentence under Section 2241, “if
appears that the applicant has failed to apptyrelief, by [§ 2255] motion, to the court which
sentenced him, or that such court has deniesf,ranless it also appears that the remedy by motig
is inadequate or ineffective to test the legality of his detentgse 28 U.S.C. § 2255.

Petitioner does not disclose whether he previofilglg a motion to vacate in the trial court,
or why his remedy is now inadequate or ineffectovéest the legality of his detention. As a mattg
of law, a prisoner’s remedy under Section 2255 igmaatequate or ineffective merely because th
prisoner is time-barre@harles, 180 F.3d at 756, otherwise procedllyr barred from seeking relief
under Section 2259nreVial, 115 F.3d 1192, 1194 n.5 (4th Cir. 1997), already filed one motion
vacate)nreDorsainvil, 119 F.3d 245, 251 (3d Cir. 1997), or bélenied permission to file a second
or successive motion to vacaténited Statesv. Peterman, 249 F.3d 458, 461 (6th Cir. 2001). Here
Petitioner fails to satisfy his bden to prove that his remedy under Section 2255 is inadequat
ineffective. See Charles, 180 F.3d at 756.

Petitioner’s attempt to argue he is entitled to relief based on “factual innocence” also
Simply stating he is innocent of a crime to whiwe pled guilty does not open the door to reevalug
the sentence imposed. For example, past acdgastually innocent defendants involved prisoner
convicted of “using” a firearm during a drugwolent crime who found themselves innocent whe
the Supreme Court subsequently defined “use” much more narrgselBaileyv. United Sates, 516
U.S. 137 (1995)see also 18 U.S.C. 8§ 924(c)(1). These prisoners, who could not establish t

innocence beforBailey, were barred from Section 2255 relief aBail ey because successive Sectiot
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2255 petitions are limited to newly discovered evidem@new and retroactive rule of constitutiona|

law. See 28 U.S.C. § 2255¢e also Bousley v. United Sates, 523 U.S. 614, 623-24 (1998) (holding

in a Section 2255 case that the failure to raiBaikey claim on direct review can be overcome by

showing of “actual innocence”). Thus, when a prisaaa show that an intervening change in the

law establishes his actual innocence, he may intlekeavings clause of Section 2255 and proce
under Section 2241 See Martin v. Perez, 319 F.3d 799, 804 (6th Cir. 2003)nited States v.
Peterman, 249 F.3d 458, 462 (6th Cir. 2001) (“Without determining the exact scope of the sav
clause, we conclude that defendants’ claims ddaflavithin any arguable construction of it becaus
defendants have not shown an intervening change in the law that establishes their actual innog

There is no credible allegation that thevleo which Petitioner entered a guilty plea ha
changed. Without a claim that iseserving a sentence for whikcis actions are no longer considere
criminal, he is not entitled to relief pursuant to 28 U.S.C. § 2241.

CONCLUSION

Based on the foregoing, the Petition is dismissed pursuant to 28 U.S.C. § 2243. This
certifies, pursuant to 28 U.S.C. § 194/B), that an appeal fromistdecision could not be taken in
good faith.

IT IS SO ORDERED.

s/Jack Zouhary

JACK ZOUHARY
U. S. DISTRICT JUDGE

June 29, 2011
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