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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DELVIN CALIX GARCIA, CASE NO. 4:11cv693

)
)
PETITIONER, ) JUDGESARALIOI
)
VS. )
) MEMORANDUM OF OPINION
) AND ORDER
BUREAU OF PRISON, et al., )

)
)
RESPONDENTS. )
Before the Court igro se petitioner Delvin Calix Garcla Petition for Writ of
Habeas Corpus pursuant to 28 U.§§@241. Mr. Garcia, who is inozerated at the Northeast
Ohio Correctional Center (N.E.O.C.C.), seeksddr against his federal sentence for time he
spent in the custody ahmigration officials.
Background
Mr. Garcia was arrested by the lllinois State Police on May 19, 2009. Initially, he
was held at McHenry County Jail on behalftled Bureau of Immigration Enforcement (BICE)
agency to determine his deportability stdtd®n days after his arresdir. Garcia was indicted
in the District Court for the Northern District of IllinoiSee United Sates v. Garcia, No.
09cr0474 (N.D. Il filed May 29, 2009). He was ojed with Re-entry o& Previously Deported

Alien Without Express Written Consent of thdtgkxney General, in violation of 8 U.S.@.

!Plaintiff states he was later transported to the ICE ridiete Center in Kenosha. He adds that the BOP granted
him one day of credit, presumably for the day he spent at McHenry.
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1326(a) and 6 U.S.C§ 202(4). On the same date of his indictment, the U.S. Marshals
transported Petitioner to the district court toagwdisposition of his criminal complaint. The
court sentenced him to 30 months imprisonment on January 15, 2010.

On June 16, 2010, Mr. Garcia began the adstrative process of seeking 9 days
credit on his federal sentence from the May 2®09 date of his arresintil May 28, 2009, the
date before he was indictedfederal court. In response, ther@umztions Corporation of America
(CCA) explained that he was not entitled tedit and his projected lease datef August 1,
2011 was correc¢tBoth the CCA Records Specialist anccBiels Manager stated that Petitioner
was in “civil custody” from May 19, 200@ntil May 28, 2009. They quoted BOP Policy
Statement (PS) 5880.28, which states that: “Official detention does not include time spent in the
custody of the U.S. Immigration and Naturaliaa Service (ICE) under the provisions of 8
U.S.C. 1252 pending a final determination opaieability.” (CCA Resp. of 7/16/10.) Because
sentence credit under 18 U.S§3582 requires a defendant reeecredit for time spent “in
official detention,” and petitiner’'s request was for time in ECcustody, he did not meet the
criteria for credit.

Petitioner then fully exhausted his adisirative remedies before filing his
Petition in this CourtSee United Sates v. Wilson, 503 U.S. 329, 335 (1992) (prisoner can seek
judicial review pursuant to 28 U.S.€.2241 only after exhausting hagiministrative remedies).

At each stage, his claim was denied based on antietgion that Mr. Garcia was not in official

detention during the period farhich he requested credit.

N.E.O.C.C. is operated by CCA private corrections company.



28 U.S.C§ 2241
A petition for habeas corpus und®r2241 is a proper vehicle for raising the
challenge to the lengtbf sentence calculatio®ee Capaldi v. Pontesso, 135 F.3d 1122, 1123
(6th Cir.1998). To entertain a habeas corpus petition @341, a district court must have
jurisdiction over the cuetlian of the petitionerSee Braden v. 30th Judicial Circuit Court of
Kentucky, 410 U.S. 484, 494-95 (1973) (writ of le#s corpus does not act upon the prisoner
who seeks relief, but upon his or her custodian). In a habeas challenge, the prisoner’s custodian
is the warden of the facility where the prisoner is being hihsfeld v. Padilla, 524 U.S. 426
(2004); Roman v. Ashcroft, 340 F.3d 314, 319 (6th Cir. 2003) (petitioner should name as a
respondent to his habeas corpetition “the indvidual having day-to-aly control over the
facility in which [the alien] is beg detained”) (citation omitted).
Petitioner is currently incarcerated in NJEC.C. His custodian, therefore, is the
Warden at N.E.O.C.C. Because the prison is éatatithin the Northern District Court of Ohio,
this Court has personal jurisdiction oveetitioner’'s custodian and venue is propgee 28
U.S.C.§ 115(a)(1).
Sentenc€redit

After a district court sentees a federal offender, thetditney General, through the

BOP, has the responsibility for administering the sente8eel8 U.S.C§ 3621(a)

(“A person who has been sentenced toria tef imprisonment ... shall be committed

to the custody of the Bureau of Prisons until the expiration of the term imposed”). To

fulfill this duty, the BOP must know how much of the sentence the offender has left

to serve. Because the offender hagyatrio certain jaitime credit unde§ 3585(b),

and because the district court cannot determine the amount of the credit at

sentencing, the Attorney Genkhas no choice but to make the determination as an
administrative matter when imprisoning the defendant.

Wilson, 503 U.S. at 339ynited Satesv. Crozier, 259 F.3d 503, 520 (6th Cir. 2001) (“Power to



grant credit for time served lies solely waktorney General and the Bureau of Prisons.”)
The relevant sentencingettit statute provides:

(b) Credit for prior custody.-- A defendant shall be given credit toward the service of

a term of imprisonment for any time he tegment in official detention prior to the

date the sentence commences—

(1) as a result of the offense for i the sentence was imposed; or

(2) as a result of any other charge foriaghhthe defendant was arrested after the

commission of the offense for which teentence was imposed; that has not been

credited against another sentence.
18 U.S.C.§ 3585(b). The BOP’s policiesegarding sentence comptibn are set forth in
Program Statemerg 5880.28,Sentence Computation Manual (“PS 5880.28”). BOP Program
Statements are internal agency guidelines, iandany cases the policies set forth therein are
“akin to an interpretive rule.Reno v. Koray, 515 U.S. 50, 61 (1995). Program Statements are
not published in any federal regulation and, sa€h, are not subject to public notice and
comment before adoption. Therefore, the padicemntained therein arnot entitled to the
deference described @hevron U.SA. v. Natural Resources Defense Council, 467 U.S. 837, 842
(1984). However, the policiesastill entitled to “some derence” from this courtKoray, 515
U.S. at 61.

Mr. Garcia claims he is entitletb 9 days’ custody credit under 18 U.S§.

3585(b) for time he spent in I.C.E. detien between May 192009 and May 28, 2009. He
argues that because I.C.E. detained him terdene his deportability, he was “in custody in
connection with [sic] actual offense” and, thus entitled to credit for that time. (Pet. at 4.) Mr.

Garcia asserts the basis for hisest was a result of the illdgaentry charge for which his

sentence was imposed.



A person under immigratiodetention awaiting a depotian determination is not
“in official detention” as required by 18 U.S.®&. 3585(b).See Reno, 515 U.S. at 61, n. 4. A
deportation proceeding is a purdalivil action to determine eligility to remain in the United
States, not to punish unlawful entry, even thoegitering or remaining unlawfully in this
country is itself a crimel.N.S v. Lopez-Mendoza, 468 U.S. 1032, 1037 (1984). This strongly
supports BOP P.S§ 5880.28, which states that time spéamtimmigration detention is not
“official detention” asrequired by 18 U.S.G§ 3585(b) because a deportation proceeding is a
civil, not a criminal action.
By statute, I.C.E. employees or officers are authorized

to arrest any alien who in his presenceiew is entering or attempting to enter the

United States in violation of any law aegulation made in pursuance of law

regulating the admission, exclusion, expulsiontesnoval of aliens, or to arrest any

alien in the United States, if he has reasobelieve that the alien so arrested is in

the United States in violation of any suelw or regulation and is likely to escape

before a warrant can be obtained for hissyreut the alien arrested shall be taken

without unnecessary delay for examination before an officer of the Service having

authority to examine aliens as to their righenter or remain in the United States
8 U.S.C.§ 1357(a)(2). That authorigxtends, by written agreement

with a State, or any political subdivision afState, pursuant to which an officer or

employee of the State or subdivision, whaléermined by the #forney General to

be qualified to perform a function of ammigration officer in relation to the

investigation, apprehension, @etention of aliens in thenited States (including the

transportation of such aliens acrosat&tines to deteiun centers) . . .
8 U.S.C.§ 1357(g). Thus, when Mr. Garcia was arredtgdhe lllinois policejt was strictly to
determine his right to remain in this country, not to hold him for criminal charges. As the
Lopez-Mendoza court explained, even during a deportati@aring, “[tlhe judge’s sole power is
to order deportation; the judge cannot adjuiaguilt or punish theéespondent for any crime

related to unlawful entry into or presence in this counttypfiez-Mendoza, 468 U.S. at 1038.
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Therefore, Mr. Garcia was not in custody “asresult of any other charge for which the
defendant was arrested aftee tommission of the offense for which the sentence was imposed.”
18 U.S.C§ 3585(b)(2). His federal senteacannot, thereforege credited for the time he was in
I.C.E. custody and his claim lacks merit.
CONCLUSION
For the foregoing reasons, this actie dismissed pursuant to 28 U.S§22433
The court certifies that an appeal frorsttecision could not be taken in good féith.

IT ISSO ORDERED.

Dated: August 21, 2011 SLo o
HONORABLE SARA LIOI

UNITED STATESDISTRICT JUDGE

*The statute provides, in relevant part:
* % %
A court, justice or judge entertaining an application for a writ of habeas corpus shall forthwith
award the writ . . . unless it appears from the application that the applicant or person detained is
not entitled thereto.

28 U.S.C§ 2243 (emphasis added).

428 U.S.C§ 1915(a)(3) provides: “An appeal may not be takeforma pauperis if the trial cout certifies that
it is not taken in good faith.”



