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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

KATHLEEN ERVIN ) CASE NO. 4:11-cv-00790

N

Plaintiff,

N

MAGISTRATE JUDGE MCHARGH

N N N N

V.
COMMISSIONER OF SOCIAL )
SECURITY ADMINISTRATION, ) MEMORANDUM OPINION & ORDER
)
Defendant. )
)

This case is before the Court pursuant to the consent of the p@tesl15) The issue
before the Court is whether the final decisioihthe Commissioner of Social Security (the
“Commissioner”) denying Plaintiff Kathleen Ervin's (“Plaintiff’'s” dErvin’s”) applications for
a Period of Disability and Disability Insurance benefits und#e Ti of the Social Security Act,
42 U.S.C. 88 416(iand 423and Supplemental Security Incomenefits under Title XVI of the
Social Security Act42 U.S.C. 8§ 138let seq is supported by subsi#al evidence and is
therefore conclusive.

For the reasons set forth below, the CMACATES the decision of the Commissioner
and REMANDS the case to the&al Security Administration.

[. INTRODUCTION & PROCEDURAL HISTORY

On April 26, 2007, Plaintiff filed an application for Supplemental Security Income
benefits. (Tr. 15) On May 3, 2007, Plaintiff also appdl for a Period of Disability and
Disability Insurance benefits. Id. Ervin’'s applications weredenied initially and upon

reconsideration(Tr. 12-14) Plaintiff alleged an onset diséty date of February 1, 2006 due to
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suffering from depression, aggeeon, hallucination, poor vision agll as back, knee and wrist
pain (Tr. 168) On August 22, 2008, Plaintiff filed a wiein request for a hearing before an
administrative law judge (“ALJ")Id.

Administrative Law Judge Paula Fow (thel'&) convened a hearing in Seven Fields,
Pennsylvania on October 14, 2009 to eviuRlaintiff’'s applications. Tr. 31-50. Plaintiff
attended the hearing in persand was represented by her ateynMr. C. Douglas Ames, via
video conferenceld. A vocational expe, Mr. Fred A. Monaco (théVE”), also appeared and
testified at the hearingT{. 46-49. On November 6, 2009, the Aiskued her decision applying
the five-step sequential analysis determine if Plaintiff retaid the ability to perform work

existing in significant numbeia the national economy.T{. 15-23. Based on this analysis, the

! The Social Security Administration regulatiaesjuire an ALJ to follo a five-step sequential
analysis in making a determination as to “disabili§ee20 C.F.R. § § 404.1524),416.920(a)

The Sixth Circuit has summarizéuk five steps as follows:

(2) If a claimant is doing substantial gaihfictivity — i.e., working for profit — she is
not disabled.

(2) If a claimant is not doing substantiginful activity, her impairment must be
severe before she can be found to be disabled.

(3) If a claimant is not doing substamtginful activity and is suffering from a
severe impairment that hastad or is expected todiafor a continuous period of

at least twelve months, and her impairmaeets or equals a listed impairment, the
claimant is presumed disa&lol without further inquiry.

(4) If a claimant’s impairment does nmtevent her from doing her past relevant
work, she is not disabled.

(5) Even if a claimant’s impairment dopsevent her from doing her past relevant
work, if other work exists in theational economy that accommodates her
residual functional capacitynd vocational factors (ageducation, skills, etc.),

she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 1990)



ALJ held Ervin was not disabledd. Following the ALJ’s decision, Plaintiff sought review of
the ALJ’s ruling from the Appeals CouncilTr( 7). However, the Council denied Plaintiff's
request and rendered the ALJ’'s decisioa fimal decision of the Commissionefr( 1-6).
Judicial review is proper pursuant4d U.S.C. 88 405(gand1383(c)

II. MEDICAL EVIDENCE

On April 20, 2006, Dr. Sharon Dawso (“Dr. Ws0”) treated Plaintiff for hypertension
and allergy symptoms.(Tr. 296) Dr. Dawso prescribed bothlood pressureand seasonal
allergy medication to treat Plaintiffs symptomgTr. 299) During initial questioning, Dr.
Dawso inquired about Plaifits past medical history(Tr. 297) When describing her previous
psychological symptoms, Ervin deniedrgytoms of depression and anxietyl.

On August 17, 2007, Ervin was examined by psyagist Dr. Donald Degli, M.A. (“Dr.
Degli”). While recounting her medl history to Dr. Degli, Plaiift denied having a history of
depression and showed no appeeganf depression or anxietyTr. 257) Dr. Degli also found
Plaintiffs memory and orientation to be good(Tr. 256) He deemed her speech and
conversational skillso be appropriate and directld. Dr. Degli assesseher sensorium,
concentration, thought, judgmeand insight as adequatdd. He found her activities to be
diminished. Id. Dr. Degli believed Plaintiff may hay®een exaggerating soréher symptoms
but he was not convinced to theint of diagnosg malingering.Ild. He concludé Ervin had a
below-average intelligence and a dysthymic disordtekr.

On February 21, 2008, Mr. J. McMurray fronetBureau of Disability Determination in

Columbus, Ohio, requested additional informatiegarding Plaintiff's por examination by Dr.



Lara Salmins (“Dr. Salmins”)(Tr. 295)* Dr. Salmins indicated Emidid not have a history of
mental impairments and did not ntiem such mental impairmentsd. Dr. Salmins provided no
additional findings or informationld.

On April 23, 2008, Dr. John J. Brescia (“Dr. Bees) evaluated Plaiiff’'s mental health
condition. (Tr. 300). Plaintiff informed Dr. Brescia she g@riously attempted to receive mental
health treatment but was unable to do so ddmémcial difficulties. Dr. Brescia found Plaintiff
exhibited moderate signs of depressiond. He concluded hepsychological problems
constituted a moderate impairmentaassigned Ervin a GAF score of ad.

Ervin’s treating physician, Dr. Brian S. Sullivan (“Dr. Sullivan”), treated Plaintiff from
November 2008 through September 2009Tr. 369) On September 2, 2009, Dr. Sullivan
completed a Residual Functioning CapacityRRC”) form evaluating Plaintiffs mental
impairments following ten months of treatmentd. He found Ervin was very limited
emotionally, cognitively and intellectually.(Tr. 371) He also found Plaintiff had severe
limitations in her ability to accept instructiondaariticism from superiors, respond appropriately
to co-workers, relate to the general public, congptasks at a consistent pace, cooperate with
others without distractions, maintaioncentration and behave predictabyr. 370-71)

On January 23, 2009, Plaintiff presented to Bric Schaffert (“Dr. Schaffert”) with
complaints of a dry cough(Tr. 373) Dr. Schaffert found Plaintiff's judgment and memory
were intact and her onation was sufficient.(Tr. 375) He observed she did not demonstrate

symptoms of anxiety, depression or agitatidoh.

>Upon review of the transcript, the undgrsed could not locate additional information
regarding this previougpaointment in the record.
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[ll. PLANTIFF'S TESTIMONY

Ervin testified she was born on January 14, 18588, was 54 years old on the date of her
hearing before the ALJTr. 34). Although she attended higtchool, Ervin indicated she
received only a ninth grade educati¢nr. 35) With regard to employment, Plaintiff noted she
was employed between 1994 and 2@84a “cleaning person.id. In March 2005, she worked
as an adult sitterld. Between October 2005 and Februa®p6 she was employed at a nursing
home as a supply distributotd. Most recently, Plaintiff workeds a ticket taker at a carnival
from 2006 to 2007 (Tr. 35-36).

Ervin testified she lived ahe, did her own laundry armboked microwave mealg(Tr.
36-37) Plaintiff indicated she was frequentlysesed by her daughter who came over twice per
week to help with housework and took Plaintiff shopping for groceriés. 36). Ervin noted
her daily routine consisted of watog television, eating and nappin@lr. 37-39) She testified
she regularly cries, doesn'’t like to be around @hkears voices telling her to hurt herself and
feels aggressive(Tr. 37, 43) Ervin mentioned she takes Trazadone and Seroquel for her mental
health-related symptomgTr. 42).

IV. VOCATIONAL EXPERT TESTIMONY

The VE testified at the hearing beforeetALJ to assess whether jobs existed in the
national economy that a hypothetical person ofrfifis age, education, work history and RFC
could perform.(Tr. 46-49) Based upon the hypotiel person described to him, the VE
identified assembly, machine operation andchavorking positions that a hypothetical person
with Plaintiff's RFC was able to perfor(ir. 48).

The ALJ then posed a second hypothetical gqueso the VE, describing a person with

the limitations previously stated, but whosalrequired frequent breaks and absences, and



inquired if the person could perform the same three jdds. The VE concluded substantial
gainful activity would be impossielfor this hypothetical persord.

V. ALJ’'S RULING

The ALJ made the following relemtifindings of fact and conclusions of law. At the first
step of the five-step sequential evaluationcpss, the ALJ found Ervin had not engaged in
substantial gainful actity since her onset date of February 1, 20Q6.. 17). At step two, the
ALJ determined Plaintiff suffered from the following severe impairments: “borderline
intellectual functioning, deressive disorder [and] personality disordetd. However, at step
three, the ALJ found Ervin did not have an impant or combination of impairments that met
or equaled any of the impairments listed in 20 C.P#&t 404, Subpart P., Appendix @@r. 18).
Between the third and fourthegt, the ALJ found Ervin possessed fRFC to perform light work
as defined irR0 C.F.R. 88 404.1567(land416.967(b) Id. The ALJ determined Ervin was able
to perform simple, routine and repetitive taskd. Nonetheless, she noted Plaintiff was unable
to perform tasks involving prolongedading for content and comprehensiloh. The ALJ also
mentioned Ervin should not have frequent iatéion with supervisorg;oworkers or the public
at large. (Tr. 19). At step four, the ALJ determined Vil could not perform any of her past
relevant work due to these limitationgIr. 21). However, the ALJ deemed Ervin capable of
performing other jobs existing in significant nundbar the national economy in light of her age,
education, work experience and RF(Qr. 22). The ALJ concluded Plaintiffs RFC permitted
her to perform work as a bench assembler, abrasive machine operator and other hand working

occupations.(Tr. 22).



VI. DISABILITY STANDARD

A claimant is entitled to Disability Burance and/or Supplemental Security Income
benefits only if the claimant is able to estdbles disability within the meaning of the Social
Security Act. See42 U.S.C. 884231381 A claimant is deemed disabled if the claimant cannot
perform “substantial gainful employment by reasf any medically determinable physical or
mental impairment that can be egfed to result in death or that has lasted or can be expected to
last for a continuous period of niatss than twelve (12) months.See20 C.F.R. §8404.1505
416.905

VII. STANDARD OF REVIEW

Judicial review of the Commissioner’'s dgon regarding Disability Insurance and/or
Supplemental Security Incoméenefits is limited to anassessment of whether the
Commissioner’s decision isupported by substantial evidence time record as a whole and
whether the Commissioner used the profegal standards in reaching its decisi@®ee
Cunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 20015arner v. Heckler745 F.2d 383,
387 (6th Cir. 1984)Richardson v. Perale102 U.S. 389, 401 (197.1)Substantial evidence”
has been defined as more than a scintillaewfience but less than a preponderance of the
evidence.SeeKirk v. Sec’y of Halth & Human Servs.667 F.2d 524, 535 (6th Cir. 1981)
Therefore, if a reasonable mind may view tieeord evidence as sufficient support for the
Commissioner’s final benefits determination, then such a determination must stand
Regardless of whether this Couxuld resolve the disputed faal#ferently or if substantial
evidence supports the opjtesconclusion, the Commissioner’steanination must be affirmed
if adequately supported by substantial evideigaeMullen v.Bowen 800 F.2d 535, 545 (6th

Cir. 1986) Kinsella v. Schweikei708 F.2d 1058, 1059 (6th Cir. 1983his Court may not try



the case de novo, resolve eamdiary conflicts or decidguestions of credibilitySeeGarner, 745
F.2d at 387 However, the Court may examine the emtrecord in rendeng its decision
regardless of whether such evidence wasreafsed in the Comrssioner’s final decisionSee
Walker v. Sec'y of Health & Human Sen&34 F.2d 241, 245 (6th Cir. 1989)
VIIl. ANALYSIS

Ervin asserted two objections to the A& opinion. First, Ervin argued the ALJ
improperly evaluated the opiniord her treating psychiatrist DiSullivan. Second, Plaintiff
argued the ALJ’s hypothetical questions to the Ert accurately depigrvin and as a result
the ALJ’s conclusion regarding Plaintiff's abilitito sustain employment lacked substantial
evidence because the ALJ relied the VE’s testimony in rpsnse to incomplete hypothetical
guestions.

A. Dr. Brian Sullivan’s Opinion

Before moving to the fourth step in the seajisd evaluation process, the ALJ determines
the claimant's RFC. 20 C.F.R. 88 404.1520(e%16.920(e) The RFC is the claimant's
remaining capacity to engage work-related physical and mentattivities despe functional
impairments stemming from the claimantisedically determinable limitations20 C.F.R. 88
404.1545416.945% 20 C.F.R. Part 404, Subpt. P, App. 2 § 20.Q0%e® alsaCohen v. Sec'y of
Health & Human Servs964 F.2d 524, 530 (6th Cir. 1992yhe ALJ, as opposed to a physician,
is ultimately responsible for determining a claimant’s RF©e v. Comm’r of Soc. Se842 F.
App’x 149, 157 (6th Cir. 200920 C.F.R. 88 404.1546(c316.946(c) The ALJ found Ervin
possessed the RFC required to perform light work as defingdd @.F.R. 88 404.1567(land

416.967(b) limited Plaintiff to simple tasks, prohted Plaintiff from peforming fast-paced



tasks or duties requiring prolonged readingd anoted Ervin should not have more than
occasional interaction with superiors, corkers or members of the general public.

While the ALJ is entrusted with making tRE&C determination, the ALJ must follow the
treating physician rule, which governs an ALdssessment of a treatipgysician’s opinion and
requires full deference to be offered to the amni it is 1) supported bgbjective evidence and
2) consistent with the record as a wholWilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th
Cir. 2004) If either condition is not met, the tte®y source’s opinion is not given controlling
weight and the ALJ must apply amber of factors to determine what weight should be afforded
to the opinion. Id. Such factors include: 1) the length thie treatment relationship; 2) the
frequency of examination; 3) the nature o€ ttreatment relationship; 4) the extent of the
treatment relationship; 5) thegportability of the opiran; 6) the consistegaf the opinion with
the record as a whole and 7) theedplization of the treating source.20 C.F.R. 88
404.1527(c)(2)416.927(c)(2)Additionally, the ALJ must supply “good reasons” for the weight
granted to the treating physician’s opinidd. No matter how little or great of weight is
assigned to the treating sourcepginion, the ALJ maintains the @nority to determine if the
claimant is disabledWalker v. Sec’y dflealth & Human Servs980 F.2d 1066, 1070 (6th Cir.
1992) see als&ing v. Heckler 742 F.2d 968, 973 (6th Cir. 1984)

In the present case, Plaffis treating physiologist, Dr. Slivan, found Ervin had severe
emotional, cognitive and intellectual limitationgIr. 371) However, the ALJ assigned little
weight to Dr. Sullivan’s opinion because the ALJ felt it was inconsistent with the record as a
whole. (Tr. 21, 371) Specifically, the ALJ pointed td) Ervin’s independent living
arrangement; 2) prior work historg) lack of previous psycholagal treatment and 4) denial of

psychological problems to her physician, as factanich ran contrary to Dr. Sullivan’s opinion



and cast doubt onsitsupportability. (Tr. 21) Plaintiff argues theALJ did not satisfy the
requirements of the treating physician rule bseaalthough the ALJ supplied some reasons for
discrediting Dr. Sullivan’s opinion, the ALJ did nexplain how such reasons contradicted Dr.
Sullivan’s opinion. The Court agrees the Alalled to provide good reasons for the weight
assigned to Dr. Sullivan’s opinion.

First, Plaintiff argues the ALJ failed tdentify how Dr. Sullivan’s opinion regarding
Plaintiff's limited ability to perform work funttons was inconsistentitla Ervin’s prior work
history. Defendant attempts to demonstrate such inconsistency by showing Plaintiff previously
held several jobs, interacted well with authofigures, had not been previously terminated or
laid off due to issues interacting with othexsd was capable of mending to others in an
appropriate manner. However, the ALJ's opmimakes no mention of such inconsistencies,
rendering Defendant’s argumeipisst-hoc rationalizations.

The ALJ did little more beyond reiterating Ems testimony regarding her previous work
history and the impairments Ervin believed maee unable to work. The ALJ noted Ervin’s
previous work history as an dtsitter, cleaner and supply distutor. The ALJlso mentioned
Ervin’s claims of nervousness, dislike for pegpauditory hallucinations and propensity for
rage. However, the ALJ did not demonstrate inconsistency between Plaintiff's former
employment and Dr. Sullivan’s opinion regardiRaintiff's limited ability to perform various
work functions. Plaintiff’'s work history spaed fourteen years from 1994 and 2007. However,
she did not allege she becomsatiled until Februarg, 2006. Although Platiff did return to
work after her alleged onset date, her seasonployyment as a carnival ket taker in April and
May of 2006 and 2007 did not constitute subsshrgainful activity. Thus, Ervin’s work

following her alleged onset date would not bylftseadermine Dr. Sullivan’s opinion. The ALJ
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did not sufficiently explain howlaintiff's previous employmenhoth prior to and following her
disability date, was probative of her presentigbio work and inconsistent with Dr. Sullivan’s
findings. Therefore, the ALJ failed to demtmase good reasons for discrediting his opinions.

Second, Plaintiff contends the ALJ failed to identify how Dr. Sullivan’s opinion was
inconsistent with Ervin’s lack of psychiatrtceatment until recently. The claimant bears the
burden of demonstrating an entitlement to So8aturity disabilitybenefits by proving the
existence of a disabilityBoyes v. Sec’y of Health & Human Servi6 F.3d 510, 512 (6th Cir.
1994) Wyatt v. Sec’y of Health & Human Serv874 F.2d 680, 683 (6th Cir. 1992pPlaintiff
did not seek medical treatment for mental impa&ints between her alleged onset disability date
of February 1, 2006 and August 2007. The ALJ partially discredited Dr. Sullivan’s opinion due
to Plaintiff's lack of treatment during this time periotiowever, according to Social Security
Ruling 96-7, the ALJ cannot draw inferencdsoat a claimant’'s failure to pursue medical
treatment without first emining any reasons the claimanshatfered to explain the lack of
such treatment.SSR 96-7pseeCraft v. Astrue539 F.3d 668 (7th Cir. 2008)

Plaintiff presented a number of reasons to explain whynshehave neglected to seek
treatment. (Doc. 16 at 12) Plaintiff suggested she may haween in denial of her symptoms,
delusional, harbored a distrusftphysicians or her symptomsay have worsened over timéd.

But, the ALJ did not have a duty emtertain all of the possibladefinite reasons why Plaintiff

may have not sought treatmenfeeSSR 96-7p However, the ALJ did need to examine the
legitimacy of the reasons Plaintiff provided for failing to seek treatm&ht(“the adjudicator

must not draw any inferences about an individual’s symptoms and their functional effects from a
failure to seek or pursue regularedical treatment without firconsidering any explanations

that the individual may provide”). Notably, DBrescia, a physician whose opinion was granted

11



significant weight by the ALJ, mentioned Plafhttited financial difficulties as a barrier to
obtaining psychological care in the paétr. 303) Such a rationale could explain why Plaintiff
did not seek psychological care at an earlige.daHowever, the ALJ did not acknowledge or
address this portion @r. Brescia’s opinion.

Regardless of whether or rtbe ALJ should have considerBthintiff's statements to Dr.
Brescia as an explanation for her lack oéyous care, the Court finds the ALJ did not
adequately explain how Plaintiéf'failure to seek psychological treatment prior to establishing
care with Dr. Sullivan compromised hisndiings. Unlike many physical impairments,
psychological impairments may not be immediately recogniZzéeeMichael v. Astrug2010
WL 1994905 at *4 (E.D. Ky. 2010)Plaintiff's lack of treatment does not necessarily show she
wasn’t suffering from a mental gbrder or didn’t later develop a mental disorder. An ALJ
should tread carefully before discrediting a mlant's diagnosis of a psychological disorder
simply because the claimant failedsteek treatment at an earlier d&&kenshipv. Bowen 874
F.2d 1116, 1124 (6th Cir. 1989) Likewise, a claimant’'s peojudgment innot pursuing
rehabilitation should not be a determining factor to discredit a physician’s opihibn.See
Sullivan v. Astrug2008 WL 4399439 at *7 (E.D. Ky. 2008)Though there was a lack of
treatment for mental disorders for several yehansng the relevant period, Plaintiff eventually
established psychological care with Dr. Sullivan and received regular treatment for her mental
impairment for nearly a full year. While hexck of earlier psychological care might call into
guestion the onset date and duration of hgvainment, it does not necessarily undercut Dr.
Sullivan’s findings. Furthermore, despite Ervin's lack of previous treatment, Dr. Brescia also

diagnosed her with depression which boktd&r. Sullivan’s opinion. Accordingly, the
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Plaintiff's lack of prior treatment was not a gomghson for the ALJ to discredit Dr. Sullivan’s
findings.

Third, Plaintiff argues the ALJ failed talentify how Dr. Sullivan’s opinion was
inconsistent with Ervin's deal of psychological problemso her physician. The ALJ
discredited Dr. Sullivan’s opinion by pointing £2006 record where Ervin denied depression
and anxiety to Dr. Dawsb.However, this opinion occurredigr to Dr. Brescia’s examination in
April 2008 and Dr. Sullivan’s ongoing treatment beginning in November 2008. During
Plaintiff's appointments with both doctors, Piaif admitted having mental impairments. The
ALJ did not adequately explain how Plaintiff'srdal of mental problems to Dr. Dawso in 2006
contradicted Dr. Sullivan’s findings issued 2009. Absent such explanation, it was not
reasonable for the ALJ to look at an opinion frmee years earlier to discredit Dr. Sullivan’s
opinion. The mere fact that Plaintiff denied namipairments to her physicians over two years
prior to her seeking treatment from Dr. Sullivdmes not automatically invalidate later evidence
to the contrary. The ALJ needed to explaimy a distant 2006 opinion was determinate of Dr.
Sullivan’s findings. The Court would be in attee position to understand the ALJ’s reasoning if
Plaintiff denied psychological problems while receiving treatment from Dr. Sullivan, however
that is not the case. Thus, Ervin's prior @raf psychological prokims was not a sufficient
reason for the ALJ to discredit Dr. Sullivan’s findings.

Finally, Ervin argues the ALJ failed to adequately explain how Dr. Sullivan’s findings

were inconsistent with her living arrangemeniThe ALJ points to anumber of factors to

*In August 2007, Plaintiff also denied a histaf depression to Dr. Degli and showed no
appearance of depression oxigty. Additionally, on Marclty, 2008, Ervin denied any history
of mental impairments to Dr. Salmins. TheJAdlid not cite to eithesf these opinions to
demonstrate Ervin’s previousmal of psychological problembut regardless, both opinions
were issued prior to Plaintiff receivinggitment from Dr. Sullivan or Dr. Brescia.
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demonstrate inconsistency between Dr. Sullivapsion and Plaintiff's living arrangement by
showing Plaintiff lives by herself, whicsuggests a degree of independen@e. 18, 20) The
ALJ noted Plaintiff occasionally launders herrowlothes and cooks TV meals for hersédt.
The ALJ highlighted that Ervin keeps to gguéar schedule where she wakes up at 5:00 AM,
watches television, takes a naplaetires to bed by 8:00 PMd. While it was reasonable for
the ALJ to conclude Plaintif§ living arrangement demonstratadlegree of independence, Dr.
Sullivan did not evaluate Plaintiff's ability tbve independently. Instead, his opinion was
restricted to assessing Ervin’s ability to perform work functiofie. 371) Even if the Court
found that Plaintiff's level of independence alone undermined Dr. Sullivan’s findings, the Court
is not persuaded that Plaiiis independence was a good reasordigrredit the whole of Dr.
Sullivan’s opinion. Since the ALJ’'s other three rationales did not supply valid reasons to
discredit Dr. Sullivan’s findings, accepting the fourth reason alone would not justify the
complete rejection of Dr. Sullivan’s opinions. Accordingly, Plaintiff's living arrangement was
not a good reason for the ALJ to discredit Dr. Sullivan’s opinions.
B. Vocational Expert

During the fifth step of the sequentialadwation process, the ALJ asked vocational
expert Fred A. Monaco to determine if any jabgsted in the current national economy that a
hypothetical person of Plaintiff's age, educatiand work history add perform based upon
Plaintiffs RFC. (Tr. 46-49) A vocational expert’'s testiomy can provide the substantial
evidence necessary to support theJAlLdecision but it will only do sd it is in response to an
accurate hypothetical questiovarley v. Sec’y of Health & Human Serv820 F.2d 777, 779
(6th Cir. 1987) A hypothetical question presented t@ tME is accurate if it describes the

Plaintiff's individual physicaland mental impairmentsld. Because the Court found the ALJ
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did not give good reasons for discrediting Dr.li8ah’s opinion, it is not necessary for the Court
to declare whether the ALJ’s hypothetical quastio the VE was sufficient. Should the ALJ
seek testimony from a VE on remand, the ALJstarticulate a hypothieal question that
accurately describes the Plaintiff's limitationsl.
IX. DECISION

For the foregoing reasons, the Magistrabedge finds thatthe decision of the
Commissioner is not supported by substantial evidence. Accordingly, the Court VACATES the
decision of the Commissioner and REMANDBe case back to the Social Security
Administration.

IT IS SO ORDERED.

s/ Kenneth S. McHargh

Kenneth S. McHargh
United States Magistrate Judge

Date: August 2, 2012
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