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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERTSISCO, ) CASHNO. 4:11-CV-1041
)
Raintiff, )
) MAGISTRATE JUDGE MCHARGH
V. )
)
COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION & ORDER
SECURITY, )

Defendant.
This case is before the undegrsed pursuant to the consentlod parties. (Doc. 13). The
issue before the Court is whether the final deaisif the Commissioner &ocial Security (the
“Commissioner”) denying Plaintiff Robert Sisco’s application for a Period of Disability and

Disability Insurance benefits under Titlleof the Social Security Acg2 U.S.C. 88 416(iand

423 is supported by substantial evidenand therefore, conclusive.
For the reasons stated below, the ColrEIRMS the decision of the Commissioner.

I. INTRODUCTION & PROCEDURAL HISTORY

On December 29, 2008, Plaintiff Robert Sig¢Blaintiff” or “Sisco”) applied for a
Period of Disability and Disability Insurancenwsdits. (Tr. 119-22). Sisco alleged he became
disabled on December 22, 2008, due to suffering farervical fracture. (Tr. 137). Plaintiff's
insured status does not lapse until September 2013. (Tr. 8, 123). The Social Security
Administration denied Sisco’s plication on initial review andipon reconsideration. (Tr. 54-

55). Thereafter, Plaintiff requestachearing to contest the denidlhis application for benefits.
(Tr. 63-64). The Social Security Administratigranted Sisco’s request and scheduled a hearing

before an administrative law judge. (Tr. 65-66).
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On April 30, 2010, Administrative Law JudgeufaFow (the “ALJ”) convened a hearing
to evaluate Plaintiff's applicain. (Tr. 22-53). Sisco appearedhwcounsel and testified before
the ALJ. (d.). Vocational expert, Mr. William Reed, also appeared and testified at the
proceeding. Ifl.). On July 7, 2010, the ALJ issued her decision denying Sisco’s application for
benefits. (Tr. 8-18). Followinthis ruling, Plaintiff sought reew of the ALJ’s decision from
the Appeals Council. (Tr. 114-18). Howevere tbouncil denied Plaintiff's request, thereby
making the ALJ’'s decision the final decision ottommissioner. (Tr. 1-3). Plaintiff now
seeks judicial review of the Commissionet&nial pursuant td2 U.S.C. § 405(Qg).

Sisco, born on February 8, 1959,30 years old on his alledj@nset date and 51 years
old on the date of his hearing befdhe ALJ. (Tr. 26). Accordgly, as of his déged disability
onset date, Plaintiff was considered a “younges@@’ for Social Security purposes, and later
progressed into the “closely approaching ambeal age” category taf he turned 50.See20

C.F.R. 8 404.1563(c)-(d)Sisco testified thahe highest grade he cotafed was the ninth grade

and that his prior work history included positions as a laborer and general warehouse worker.
(Tr. 26).

II. ALJ’s RULING

The ALJ made the following relevant findings faict and conclusions of law. At step

one of the sequential analysithe ALJ determined Sisco had not engaged in substantial gainful

! The Social Security Administtion regulations require an Altd follow a five-step sequential
analysis in making a determination as to “disability8ee20 C.F.R. 8416.920(a) The Sixth
Circuit has summarized the five steps as follows:

(2) If a claimant is doing substantial gaih&gtivity — i.e., working for profit — she is
not disabled.



activity since his alleged onset date of Decend®12008. (Tr. 10). At the second step, the ALJ
held Sisco suffered from the following severgamments: obesity, cepal disc degeneration,
chronic arthralgia of # left shoulder and capal radiculopathy. If.). But, at step three, the
ALJ ruled that none of these impaents, individually or combid, met or equaled one of the
listed impairments set forth in 20 C.F.R. Pard 48ubpart P, Appendix 1. (Tr. 11-12). Before
moving to the next step, the ALJ assessed #fanresidual functional capacity (“RFC”) to
work. (Tr. 12-16). Iwas determined Plaintiff retained the ability to perform a limited range of
light work as defined in 20 C.F.R. 404.1567(b)d.)( Because Plaintiff wearestricted to this
type of work, the ALJ concluded Paiff was not able to return w@ither of his past jobs because
those positions required greateriliibs than that which Plairffi now possessed. (Tr. 16).
Notwithstanding, at the final step of the analygis, ALJ found there were other jobs, existing in
significant numbers in the natidnreconomy, which Plaintiff codl successfully perform despite

his impairments. (Tr. 16-17).

(2) If a claimant is not doing substamhtgainful activity, her impairment must be
severe before she can be found to be disabled.

(3) If a claimant is not doing substamtgainful activity and is suffering from a
severe impairment that has lasted agxpected to last for a continuous period of
at least twelve months, and her impairmergets or equals a listed impairment,
the claimant is presumed ddad without further inquiry.

(4) If a claimant’s impairment does nptevent her from doing her past relevant
work, she is not disabled.

(5) Even if a claimant’'s impairment do@revent her from doing her past relevant
work, if other work exists in thewational economy that accommodates her
residual functional capacity and vocatiofiattors (age, edutian, skills, etc.),
she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 199®eston v. Comm’r of Soc. Se245 F.3d
528, 534 (6th Cir. 2001)




[ll. DISABILITY STANDARD

A claimant is entitled to receive Disétyi Insurance and/oiSupplemental Security
Income benefits only when he establishes disability within the meaning of the Social Security

Act. Seed42 U.S.C. 88 4231381 A claimant is considered séibled when he cannot perform

“substantial gainful employment by reason of angdically determinable physical or mental
impairment that can be expectedésult in death or that has lastdcan be expected to last for

a continuous period of not lessathtwelve (12) months.'See20 C.F.R. 88 404.150816.905

IV. STANDARD OF REVIEW

Judicial review of the Commissioner’s batetlecision is limited to a determination of
whether, based on the record as a wholeCtramissioner’s decision is supported by substantial
evidence, and whether, in making that decisiihe Commissioner employed the proper legal

standards.SeeCunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 2001garner v. Heckler

745 F.2d 383, 387 (6th Cir. 1984Richardson v. Perales402 U.S. 389, 401 (1971)

“Substantial evidence” has been defined as ntlbam a scintilla of adence but less than a

preponderance of the evidenc8eeKirk v. Sec’y of Health & Human Sery667 F.2d 524, 535

(6th Cir. 1981) Thus, if the record evidence is of sugature that a reasonable mind might
accept it as adequate support for the Commissierferal benefits determination, then that
determination must be affirmedd. The Commissioner’s determiti@n must stand if supported
by substantial evidence, regardless of whether @uart would resolve the issues of fact in
dispute differently or substantial eeitce also supports the opposite conclusi8eeMullen v.

Bowen 800 F.2d 535, 545 (6th Cir. 198&insella v. Schweike708 F.2d 1058, 1059 (6th Cir.

1983) This Court may not try the case de novo, kesa@onflicts in theevidence, or decide

guestions of credibilitySeeGarner, 745 F.2d at 387However, it may examine all the evidence
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in the record in making its decision, regasdleof whether such evidence was cited in the

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Ser®384 F.2d 241,

245 (6th Cir. 1989)
V. ANALYSIS

Sisco asserted two objections to the ALXEsidion. First, Sisco argued the ALJ erred in
failing to include Sisco’s diagnosis of syncopeaasevere impairment. Second, Plaintiff argued
he was only capable of performing sedentaoyk, not light work as found by the ALJ.

A. Whether Sisco’s Diagnosis Of/&cope Is A Severe Impairment

A syncope is “a temporary suspension ohsciousness due to generalized cerebral
ischemia” or more simply put, “faint[ing]”. ®RLAND’S ILLUSTRATED MEDICAL DICTIONARY
(Saunders 3Ded. 2003). Sisco maintains the ALJ should have included this condition as one of
his severe impairments at stetaf the sequential analysis.

On December 16, 2008, Plaintiff suffered fromatvhe described as his pivotal traumatic
injury. On that date, Plaintiff was takenttee emergency room of Trumbull Memorial Hospital
after falling at home. (Tr. 171). Sisco’s famihformed the hospital that Sisco had fallen from
a standing position after becoming light-headmad had hit his head on a walld.( Tr. 181).
Two days later, Plaintiff underwent surgery bis cervical vertebrae at C5-C6. (Tr. 181).
Plaintiff did well postoperatively and was presedba cervical collar to wear around his neck.
(Tr. 181-82). On January 6, 2009, Plainsffdoctor wrote a lettemdicating Sisco was
“temporarily disabled by virtuef his recent operation” and showdntinue to wear his cervical
collar until he presented backttte doctor in late January or BaFebruary. (Tr. 200).

Plaintiff claims he suffered from other syncbpae episodes in May and June of 2009.

On May 9, 2009, Sisco went to Trumbull Memotidspital complaining of feeling off balance
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and a sense of spinning. (Tr. 248). He vdgsgnosed with dizzirss/vertigo, prescribed
medication, and discharged from the hospital ablst condition. (Tr. 250). Finally, Plaintiff
presented to the hospital again on June 11, 2009 paf$sing out at home. (Tr. 261). Sisco was
diagnosed with syncope and chest wall pairid.).( After being admmistered medication,
Plaintiff was discharged in to his own care in stable conditiold.). ( Based upon these
incidents, Plaintiff claims the ALJ should hagensidered his syncopal episodes as a severe
impairment.

At step two of the sequential evaluation msg, the claimant must prove he has an

impairment which significantly interferes with his ability to woBee20 C.F.R. § 404.1520(c)
Claimants seeking disability benefits on acdooh physical impairments must demonstrate a
significant limitation upon tair ability to walk, stad, sit, lift, push, pull, ra&ch, carry or handle.

See20 C.F.R. 8§ 404.1521(b)(1)Though the claimant need notaddish total disability at the

second step of the analysis, failure to demonstrate a severe impairment is critical because this
step serves as a scra@ntool allowing adjudicators to stiniss groundless claims at an early

stage in the analysisHiggs v. Bowen880 F.2d 860, 863 (6th Cir. 1988)An impairment is

deemed non-severe only when it is a “slight abraity which has such a minimal effect on the
individual that it would not be expected totdrfere with an individual's ability to work,

irrespective of age, edui@n and work experience.Farris v. Sec'y of Health & Human Serys

773 F.2d 85, 90 (6th Cir. 198%iting Brady v. Heckler724 F.2d 914, 920 (11th Cir. 1984)

This step of the analysis is viewed adeaminimishurdle in the sequential evaluation process.

Higgs 880 F. 2d at 862 However, even if an ALJ emeously fails to deem one of the

claimant’s impairments as severe, such an evilbnot always necessitate reversal. Remand is

not required if at the second step of the analygsALJ finds the claimant suffers from at least
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one severe impairment and continues to assesddlmant’s severe and non-severe impairments

in the remaining stepsVaziarz v. Sec’y of Health & Human Sen&37 F.2d 240, 244 (6th Cir.

1987)

In the present case, the Alauhd Plaintiff had four sevemmpairments: obesity, cervical
disc degeneration, chrongecthralgia of the lefshoulder and cervical radilopathy. (Tr. 10-11).
While the ALJ did not explicitly mention Sis®'syncope diagnosis in the opinion, the ALJ’s
acknowledgment of Plaintiff's initial hospitalsit in December 2008 and subsequent emergency
room presentation in June 2009 for fainting agdiemonstrate the ALJ was cognizant of these
episodes and implicitly considered this evidence in assessing Sisco’'s F¥e@Tr.(13-14).
Additionally, the ALJ thoroughlyexamined the opinions offeteby Dr. Mary-Helene Massullo
and Dr. William Bolz in her written decision.Both of these doctors discussed Plaintiff’s
syncopal episode from December 2008. (Tr. 228)). Thus, the ALJ’s review of their
opinions necessarily required the ALJ to contengpRifiintiff's history offainting episodes. As
a result, the undegned is satisfied that the ALJ reasoryabbnsidered Plaintiff's diagnosis of
syncope at the remaining stages of the sequemt#ysis despite omitting the condition from her

step two finding. Consequently, remand is not proper on this b8sis.Maziarz837 F.2d at

244
B. Whether Plaintiff Retained The Phyal RFC To Perform Light Work
Before moving to the fourth step in tlsequential evaluation @cess, the ALJ must

assess the claimant's RFC20 C.F.R. § 404.1520(e) The claimant's RFC signifies the

claimant’s remaining capacity to engage in woglated physical and maal activities despite
functional impairments stemming from the claitia medically determinable limitations20

C.F.R. 8 404.154%see alsadCohen v. Sec'y of Health & Human Seng64 F.2d 524, 530 (6th
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Cir. 1992) The ALJ, as opposed to a physicianulsmately responsible for determining the

claimant’'s RFC.Poe v. Comm’r of Soc. SeB42 F. App’x 149, 157 (6th Cir. 20090 C.F.R. §

404.1546(c)

The ALJ found Sisco possessed RIeC required to perform light work as defined in 20
C.F.R. § 404.1567(b)However, the ALJ limited Plaintiff tmo more than occasional posterior
movements including crawling and climbing with sit/stand option. (Tr. 12). The ALJ
prohibited Sisco from work involving frequentovement of the head or climbing on ladders,
ropes or scaffolds. Id.). The ALJ also restricted Phiff from work activities requiring
pushing, pulling, fine fingenig or reaching overhead with his left arnhd. ),

Plaintiff argues the ALJ erroneously concludexlwas capable of performing light work
by disregarding the findings afonsultative examiner, Dr. Mary-Helene Massullo. Plaintiff
presented to Dr. Massullo for examinationMarch 5, 2009. (Tr. 210). Dr. Massullo opined
Plaintiff suffered fromjnter alia, obesity, diminished strength aatdnormal sensation in the left
arm, diminished range of motion in the left shiwi| elbow and wrist, reduced abilities to grasp,
pinch and perform fine coordinaticon the left side,ral chronic arthralgia in the cervical spine
and left shoulder. (Tr. 213-14). Ultimatelthe doctor concluded Plaintiff was capable of
performing “an occupation from a seated positihearing and speaking, [and] using the right
upper extremity primarily . . . as long as [the lant] d[id] not have tonove his neck and hal[d]
minimal use of the left upper extremity.” (T214). Upon review, the ALJ assigned limited
weight to Dr. Massullo’s opinion, noting thédtwas “contradicted byher own findings and
incongruous with the record as a whole.” (Tr. 15).

The ALJ’s evaluation of Dr. Massullo’s opiniorsssupported by the record. Initially, the

ALJ questioned the limitations Dr. Massullo placedRaintiff's ability to use his left arm. The
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doctor indicated Plaintiff's lefarm was moderately to significdypcompromised and as a result
recommended that Sisco’s work involve noremghan minimal use of the arm. The ALJ
challenged this finding because.Massullo also opined Sisco retaghfair to good strength in
his left arm. But, as Plaintiff correctly noted, Dr. Massullo actually indicated Plaintiff retained
good to fair strength in his leshoulder abductor, rotator, elbdl@xor and extendor, wrist flexor
and extensor and finger abductors. (Tr. 21But, later in her report, Dr. Massullo also
indicated Plaintiff's grasp, maniption, pinch and fine coordination skills for the left hand were
abnormal. Id.). Therefore, Plaintiff contends ti#¢.J should not have found Plaintiff’'s good to
fair strength rating to compromigr. Massullo’s other findings withegard to Plaintiff's ability
to use his left arm. Yet, caaty to Plaintiff's implication, théALJ did not completely reject Dr.
Massullo’s findings regarding Pldiff's ability to use his left arm. The ALJ criticized Dr.
Massullo’s finding because the ALdid not feel that Dr. MasBo's reported observations
warranted the restrictions the doctor placed ondSisice. the requirement to abstain from nearly
all work involving the use of his left arm. Bulespite the ALJ’s criticisms of Dr. Massullo’s
findings in this respect, the RFarticulated by the ALJ accowu for Plaintiff's left arm
limitations. The ALJ precluded Plaintiff fromngaging in work which required any pushing,
pulling, fine fingering or overhead reanf with the left arm, or the use of left hand levers. (Tr.
12). Therefore, even if Plaintiff objects toetiA\LJ’s critique of Dr Massullo’s findings, the
objection is moot because the ALJ incorpordtegse restrictions into Plaintiff's RFC.

The ALJ's decision to discount Dr. Massufiofinding that Plaitiff could only work
from a seated position is also supported by goend. The ALJ found that this portion of Dr.
Massullo’s opinion appeared, at leaspart, to be based on Sisco’s “lack of balance, which [Dr.

Massullo] did not personally witness during theamnation.” (Tr. 15). Substantial evidence
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supports the ALJ’s finding. In her report, Dr. 88allo noted that Plaintiff had a normal gait and
was able to walk without the assistance obarbulatory device. (Tr. 210, 213). Furthermore,
though Plaintiff informed the doctor that heperienced problems with balance, Dr. Massullo
commented that she did not observe any instaotesstability during Plaintiff's examination.
(Tr. 214).

Additionally, the ALJ highlighed Dr. Massullo’s finding conflied with the findings of
state agency physician, Dr. William Bolz. Dr. Boviewed Plaintiff’'s medical file on March
19, 2009. (Tr. 229-36). He discussed Dr.sBldlo’s findings and found they were only
deserving of limited weight. (Tr. 234). Dr. BRosaw that Dr. Massullo limited Plaintiff to
sedentary activities, but fourtat such a recommendation wast supported by the evidence
because Sisco demonstrated a normal gait and his lower extremities were Idtactingtead,
Dr. Bolz concluded Sisco was able to perfortimated range of light work including lifting up
to 20 pounds occasionally and 10 pounds fretijpeand standing, sitting or walking for six
hours each workday. (Tr. 230). But, Dr. Bolzesgt that Plaintiff only retained a limited ability
to push, pull, reach, handle and finger with hit é&&m. (Tr. 231-32). This evidence supports
the ALJ’s decision to reject Dr. Massullo’s findi that Plaintiff could oml perform work from a
seated position.

Plaintiff argues the ALJ should have geéed Dr. Massullo’s findings more favorably
than those of Dr. Bolz because Dr. Massullo ptaty examined him, while Dr. Bolz only
conducted a review of his medical records. ugtomore weight is genaly given to opinions

from sources who have examined the claimant over those who ha¥&rkot, Sec’y of Health

& Human Servs.667 F.2d 524, 536 (6th Cir. 198320 C.F.R. 8 404.1527(c)(1dpinions from

non-examining state agency physicians are important, and under certain circumstances may be
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entitled to deferential weightSSR 96-6p, 1996 WL 374180, at.*3n fact, the Commissioner

views state agency reviewers ‘dsghly qualified physicians . . who are experts in Social

Security disability evaluation.20 C.F.R. 8 404.1527(e)(2)(i)

While Dr. Massullo had the opportunitp personally examine Sisco, many of her
findings were not supported by her own obseoratiof Plaintiff during the examination. For
example, despite Plaintiff's claim that heedsa walker everyday to ambulate, Dr. Massullo
noted Plaintiff had a normal gait and found he didmexd an ambulatory aid. Neither did Dr.
Massullo see any problems with Plaintiff's stalgilicontrary to Plaintiffs assertions that he
often lost his balance. Yet, despite these appa@ntradictions, the a@tor suggested Plaintiff
be limited to occupations with seated work. This finding simply was not supported by Dr.

Massullo’s physical examination of Plafifitiand detracts from its credibilitySee20 C.F.R. 8§

404.1572(c)(3) On the other hand, it was proper for &) to defer to the findings of Dr. Bolz
because he conducted a review of Plaintiffigire medical record, including Dr. Massullo’s

opinion, and provided a reasoned basisrégecting Dr. Massullo’s findingsSeeSSR 96-6p,

1996 WL 374180, at *3 Furthermore, Dr. Bolz’s finding th&tlaintiff could perform light work

was supported by the evidence afar, particularly Dr. Massullg’ observations of Plaintiff's
normal gait and intact lower egtnities. Accordingly, substantial evidence supports the ALJ's
decision to credit the opinions of Dr. Baver those supplied by Dr. Massullo.

Finally, Plaintiff asserts th&LJ did not properly account for his age as of the date of his
hearing. Pursuant to Medical-Vocational Rule 201z08laimant is deemed disabled if he is 50
years old or older, has limited education and past work experience consisting of only unskilled

work, and is limited tsedentarywork. 20 C.F.R. Pt. 404, Subpt. P., App. 2, § 201.8@t, this
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provision is not applicable to Sisco. Becauke ALJ properly found Plaintiff capable of
performing light work, Plaintiff cannot claientitiement to benefits under this rule.
VI. DECISION

For the foregoing reasons, the Magistrabedge finds thatthe decision of the
Commissioner is supported by substantial enak. Accordingly, the Court AFFIRMS the
decision of the Commissioner.

IT IS SO ORDERED.

¢ Kenneth S. McHargh

Kenneth S. McHargh
UnitedStatesMagistrateJudge

Date: September 10, 2012
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